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DI SSENTI NG OPI Nl ON BY REI FURTH, J.

| respectfully dissent. | disagree with the majority's
conclusion that Kolio's second-degree theft conviction was a
"crimnal activity that posed a '"threat' w thin the neaning of
section 8(p)(1l) of the Rental Agreenent and provided sufficient
grounds for the Eviction Order[,]" because Kolio's of fense does
not involve the type of conduct supporting eviction under the
pl ai n | anguage of Section 8 of the Rental Agreenent.
Accordingly, | would reverse the Grcuit Court's decision
affirmng HPHA' s Eviction O der.

HPHA found that Kolio had viol ated numerous provisions
of his Rental Agreenent including Section 8, titled "Tenant's
bl igations,"” subsection (p)(1), which stated that:

Tenant shall, at all times during the termof this Renta
Agreement, performthe followi ng obligations:

(p) Assure that Tenant, any menber of the household, a
guest or another person under Tenant control, shal
not engage in:

(1) Any crim nal activity or alcohol abuse that
threatens the health, safety or right to
peaceful enjoynment of Management's public
housi ng prem ses by other public housing
residents or neighboring residents or enployees
of Management|[.]

(Enmphases added.) |In this case, the question is whether Kolio's
crimnal activity in fact "threatens the health, safety or right
to peaceful enjoynent"” of the "prem ses by other public housing
residents or neighboring residents or enpl oyees".

The Rental Agreenment constitutes a contract between
Kolio and HPHA, and as such, is subject to the |law of contracts.
H Kai Inv., Ltd. v. Al oha Futons Beds & Waterbeds, Inc., 84
Hawai ‘i 75, 78, 929 P.2d 88, 91 (1996) ("Leases are essentially
contractual in nature and are revi ewed under principles of
contract law. " (citing Cho Mark Oriental Food, Ltd. v. K & K
Int'1, 73 Haw. 509, 519, 836 P.2d 1057, 1063 (1992))). "A
contract termor phrase is only anbi guous when it is capable of
bei ng reasonably understood in nore ways than one.”™ Cho Mark
Oiental Food, Ltd., 73 Haw. at 520, 826 P.2d at 1063-64 (citing
Stewart v. Brennan, 7 Haw. App. 136, 142-43, 748 P.2d 816, 821
(1988)). A contract anmbiguity nmay arise "fromwords plain in
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t henmsel ves but uncertain when applied to the subject natter of
the instrunment. |In short, such an anbiguity arises fromthe use
of such words of doubtful or uncertain neaning or application.”
Hawai i an Ass' n of Sevent h-Day Adventists v. Wng, 130 Hawai ‘i 36,
46, 305 P.3d 452, 462 (2013) (quoting Hokama v. Relinc Corp., 57
Haw. 470, 475, 559 P.2d 279, 282 (1977)) (internal quotation
marks omtted). Here, an anmbiguity arises because it is unclear
how Kolio's conduct, although admttedly crimnal, "threatens the
heal th, safety or right to peaceful enjoynent” of the public
housi ng prem ses.

In interpreting | ease terns, the Hawai ‘i Suprenme Court
has held that "[c]ontract terns are interpreted according to
their plain, ordinary, and accepted sense in conmon speech[,]"
Wng, 130 Hawai ‘i at 47, 305 P.3d at 463 (citing Cho Mark
Oriental Food, Ltd., 73 Haw. at 520, 839 P.2d at 1064), and
"[w] here terns are undefined, the court may resort to | egal or
other well-accepted dictionaries to determne their ordinary
meaning." Id. (citing Sierra Club v. Hawai ‘i Tourism Auth., 100
Hawai ‘i 242, 253, 59 P.3d 877, 888 (2002)). Neither the Rental
Agreenment nor the applicable regulations of the U S. Departnent
of Housi ng and Urban Devel opment! ("HUD') defines any part of the
phrase "threatens the health, safety or right to peaceful
enjoynent". See 24 C.F.R 8§ 966.2 (2001); 24 CF.R § 5.100
(2012).

Under the terns of the |ease, a tenant's non drug-
related "crimnal activity" may serve as a basis for a breach of
the Rental Agreenment if it threatens the residents' (1) health,
(2) safety, or (3) peaceful enjoynment of the premi ses. Black's
Law Dictionary defines "health” as "[t]he state of being sound or
whol e in body, mnd, or soul”™ and "[f]reedom from pain or
sickness." BLAck' s Law D crionary 787 (9th ed. 2009). "Safe" is
defined, in part, as "[n]ot exposed to danger; not causing

! Section 8(p)(1l) of the Rental Agreement should be interpreted in

accordance with federal HUD regul ations. Section 8(p)(1l) was included in the
| ease pursuant to the Code of Federal Regulations, 24 C.F.R. 8§ 966.4, because
the housing project, the Mayor Wight Homes, is a federally subsidized housing
project. See 24 C.F.R. 8 996.1 (2001) ("[T]his part prescribes the provisions
t hat must be incorporated into | eases for public housing dwelling units.").
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danger[,]" i1d. at 1452, and "peaceful ,” an adjective describing
"peace," which is defined, in part, as "[a] state of public
tranquility; freedomfromcivil disturbance or hostility[,]" id.
at 1244-45. Finally, "threat" is defined in relevant part as
"[a] person or thing that m ght well cause harm"™ 1d. at 1618.

Kolio's theft in this case involved the appropriation
and personal use of funds that were designated by HUD as a
"Resident Participation Fund". 24 C.F.R 8 964.150 provides that
a housing authority "shall provide funds it receives . . . to the
duly elected resident council . . . to use for resident
participation activities." 24 CF.R 8 964.150 (2000) (enphasis
added). These activities are generally designed to inprove living
conditions and satisfaction anmong residents. See 24 C F.R 88
964. 100 (2000), 964.200(a) (2000). At the hearing before the
HPHA OCahu Evi ction Board, testinony indicated that the Resident
Participation Fund "is supposed to be used to generate prograns
for the residents within the community to gain either enploynent
or anything to make them beconme self sufficient, or to provide
anyt hing that would be a benefit to the residents within the
community.” This could include "anything from conputer classes
to sewing classes to reading classes, anything that woul d benefit

the residents . "

Based on the ordinary neaning of "health", "safety" and
"peaceful ™, the theft of nonies froma Resident Participation
Fund woul d not pose a threat to the "health, safety, or peaceful
enjoynent” of the residents. For exanple, while funds m ght be
used to inprove resident |life through classes and ot her prograns,
any link between Kolio's theft of those funds and resident health
or safety requires a nunber of assunptions about what the funds
woul d be used to achieve. Taking noney fromthe Resident
Partici pati on Fund woul d not appear to threaten residents
heal th, safety, or peaceful enjoynment of the premi ses. Any
conclusion that it did would require factual findings not nade in
this case.? At the very least, it is clear that Kolio's conduct

2 Moreover, in its findings of fact, the HPHA Oahu Eviction Board

made assunpti ons about a fiduciary duty owed by Kolio to residents, but such a
duty is not part of Kolio's |ease terns.
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did not constitute the type of threat to health, safety or
peaceful enjoynment posed by, for exanple, a violent crine, see 24
C.F.R 8 5 100, drug-related crimnal activity, id., or
prostitution, see Costa v. Fall River Housing Authority, 881

N. E. 2d 800, 808 n.8 (Mass. App. . 2008) (refraining from
deci di ng whether prostitution is a per se prohibited crim nal
activity or conprises an "occasion for specific proof of a threat
to the health, safety, or right of peaceful enjoynent of

resi dents and nei ghbors").

Simlar to HPHA, other jurisdictions have incorporated
standardi zed HUD | ease ternms into their state and | ocal housing
authority rental agreenents. Since Hawai ‘i courts have not had
occasion to interpret the standardi zed Rental Agreenent | anguage
at issue here, interpretation of the sane |anguage from ot her
jurisdictions may be instructive. |In Boston Housing Authority v.
Bryant, 693 N E.2d 1060 (Mass. App. C. 1998), for instance, the
Appeal s Court of Massachusetts addressed whether a tenant's
conduct in commtting the crine of |larceny by fal se pretenses
gave the |l ocal housing authority the ability to term nate her
| ease without a hearing. 693 N E. 2d at 1062. The tenant had
used the personal information of a housing authority property
manager to obtain credit cards at several stores. 1d. at 1061
The Masachusetts court noted that "[t]o be the victimof credit
card fraud, an enbezzl enent, or of a comrercial scamthrough the
mail is profoundly disturbing but does not inplicate, in the
sense commonly understood, a threat to health and safety[,]" and
that a connection between the two required "a chain of conjecture
about hypothetical facts" that should not be the basis for a
| egal conclusion. Id. at 1062. Wiile that court's ultimte
hol ding dealt with the procedures required for term nation of a
| ease under a state statute, id. at 1062-63, its reasoning as to
why enbezzl enment or fraud may not constitute a threat to the
health and safety of other tenants appears applicable to this
case.

Kol i o has been puni shed by the penal systemfor his
crimnal conduct. Were his actions do not threaten the health,
safety, or peaceful enjoynent of other tenants as provided in the
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Rental Agreenent, however, the agreenent does not provide for his
eviction or of that of his famly from public housing on that
basis. Accordingly, | would conclude that Kolio's conduct,
al though crimnal, is not contenplated by Section 8(p)(1l) of the
Rental Agreenent as a threat to the health, safety, and peacefu
enjoynent of other residents,® and that it cannot, therefore,
serve as the basis for his eviction under that provision.

Based on the foregoing, | would reverse the Crcuit
Court's decision affirmng HPHA' s Eviction Order and renmand the
case to HPHA to reconsider its Eviction Order to the extent that
it relies on Kolio's alleged violation of Section 8(p)(1) of the
Rent al Agreenent.

3 This conclusion is also consistent with the HPHA rul es, which

define "crimnal activity" as

(1) the illegal manufacture, sale, distribution, or
use of a drug, or the possession of a drug with intent
to manufacture, sell, distribute, or use the drug; or
(2) any illegal activity that has as one of its

elements the use, attenpted use, or threatened use of
physi cal force substantial enough to cause, or be
reasonably likely to cause, serious bodily injury or
property damage; regardl ess of whether there has been
an arrest or conviction for such activity and without
satisfying the standard of proof used for a crimnal
convi cti on.

Haw. Admin. R. 8§ 17-2020-2 (2004) (enphasis added).
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