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NO.  CAAP-11-0000545
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
KELLY ANN CARR, formerly known as

KELLY ANN BUENGCER, Pl aintiff-Appellant, v.
SOCRATES W LLI AM BUENGER, Def endant - Appel | ee

APPEAL FROM THE FAM LY COURT OF THE SECOND Cl RCUI T
(FC-DI VORCE NO. 05- 1- 0044)

MEMORANDUM OPI NI ON
(By: Nakamura, Chief Judge, Leonard and Reifurth, JJ.)

Plaintiff-Appellant Kelly Ann Carr, formerly known as
Kel |y Ann Buenger (Mother), appeals froma Famly Court of the
Second Circuit's (Famly Court's) June 16, 2011 post-decree order
entitled Court's Order Re: Parenting Plan and Access Schedul e
(Parenting Order).! Mother also chall enges various findings of
fact (FOFs) and conclusions of law (COLs) set forth in the Famly
Court's Cctober 4, 2011 FOFs and COLs.
l. BACKGROUND FACTS

Mot her and Socrates W1 Iiam Buenger (Father) were

married on July 27, 2003. Mdther filed a conplaint for divorce

! The Honorable Keith E. Tanaka presided.
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on January 27, 2005. On Cctober 4, 2006, the Famly Court
entered a Judgnent G anting Divorce and Awardi ng Child Custody
(Di vorce Decree).?

The Divorce Decree awarded the parties joint |ega
custody of their daughter (Daughter). Mother was awarded prinmary
physi cal custody of Daughter, subject to Father's reasonabl e
right of visitation. The D vorce Decree further provided:

Visitation shall be as recommended by Jacque Ford. Ms. Ford
shall remain as Guardian Ad Litem for [Daughter] until she
is dism ssed by the Famly Court pursuant to a filed

Stipul ated Order between the parties or further order of the
Fami |y Court, with each party paying half of her fees.

In addition, the Divorce Decree provided for the Famly
Court's "continuing jurisdiction and specific authority to make
any other orders it deens appropriate or necessary" to enforce
t he decree.

Prior to the entry of the Divorce Decree, Guardian Ad
Litem (GAL) Jacque Ford (Ford) filed three reports concerning the
parties' then-two-year-old child. The first report recomrended
two hours of visitation, twice a week, to be increnentally
increased to two overnight visits per week, if the increased
visits were deened "successful"™ by the GAL, ultinmately to be
i ncreased to every Wdnesday night with Father, and alternating
weekends with Father, along with a specified holiday/speci al
occasion schedule, if visitation "goes well." The second report
menori al i zed, but then dism ssed as m staken, the GAL's "t hought”
that she had detected al cohol on Mdther's breath during a visit
by Mother to the GAL's office. The third report included the

GAL's continui ng observations, and reflected a high | evel of

2 The Honorable Simone C. Pol ak presided.
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nmoni t ori ng/ supervision of Father's visitation (e.g. "[GAL] w ||
supervi se the last two hours of each of these visits to assure
t hat [Daughter's] needs are being net and that [Father] is able
to feed her lunch and put her down for a nap in a satisfactory
manner"), but did not in any way criticize or raise doubts
concerning Father's parenting® or change the initial GAL
reconmmendati ons.

Al t hough the exact circunstances are unclear (and
di sputed) it appears that, at sone point in |ate 2006, Ford
resigned as GAL.

On July 11, 2008, Father filed pro se a notion for
post-decree relief requesting the appointnment of a child custody
eval uator to create a "definitive parenting plan” in |ight of
Ford's resignation and Mdther's alleged | ack of cooperation. On
August 26, 2008, through counsel, Father filed a second notion
for post-decree relief, which sought a broader range of relief.
On Septenber 8, 2008, Mdther filed a notion for post-decree
relief seeking, inter alia, sole legal custody so that she al one
could make the decisions that she believes are in the best
i nterest of Daughter.

On Septenber 19, 2008, a stipulated order was entered
for the enploynent of retired Judge Eric G Romanchak (Romanchak)
to nmediate "the issues of custody, visitation and other rel ated
matters.” On Septenber 29, 2008, a stipulated order was entered
directing the parties to use Romanchak's services to nedi ate the

issues raised in their notions.

8 It appears fromthe third report that Mother was "very concerned”
about increased visitation and the GAL felt that it would be desirable if
"some of [Mother's] fears [were] allayed."
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On March 17, 2009, Father filed a "Menorandum of Law'
that, inter alia, reported that nedi ati on had not been successful
and summari zed the parties' requests for relief.

On April 29, 2009, the Famly Court entered an order
providing, inter alia, that Dr. Guletta Swenson (Swenson) woul d
be appointed to serve as GAL, and that Swenson woul d have the
di scretion to allow overnight visitation with Father if the GAL
opined that it was in Daughter's best interest. On June 22,
2009, the Fam |y Court entered an order providing, inter alia,
for Father's visitation with Daughter twi ce a week for eight
hours, until further order of the court or an alternative
recommendati on by Swenson. On June 23, 2009, the order formally
appoi nti ng Swenson as GAL was entered, which, inter alia, again
granted Swenson the discretion to allow overnight visits.

Swenson filed a report dated October 8, 2009 (Swenson Report) and
an updated report dated April 14, 2010 (Swenson Update). The
Fam ly Court held various hearings, and the parties submtted
vari ous docunents to the court throughout these proceedi ngs, not
all of which are chronicled here.

The Swenson Report made no custody recomrendati on, but
stated, inter alia, that it was the GAL's opinion that Daughter's
ti me-sharing schedule with Father was behind what it should have
been gi ven her age and circunstances and that the primary goal
shoul d be working to build up to a devel opnentally appropriate
schedul e where Mdther, as the "residential parent," has 10/ 14
overni ghts and Father, as the "non-residential parent," has 4/14
nights. The GAL included a "feasible" tinmetable to build up to

t hat by February or March of 2010, assum ng Daughter's "nor nal
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adjustnment” to the transition. The GAL al so opined that a "firm
hol i day schedul e" needed to be established and that the parents
needed to discuss vacation and potential travel arrangenents,
including "small vacation periods" wth Father 3-4 tines per
year. The GAL stressed the need for parental cooperation.

The Swenson Update reflected various difficulties,
which we will not detail herein. The GAL opined that a fornal
witten Holiday/ Access schedul e woul d be of benefit. The GAL
further opined that the Famly Court needed to hear from each
parent concerning the 10/4 schedul e, and whether or not it would
be in Daughter's best interest to stay wwth it or expand it. The
Swenson Update noted that "parental conflict is high" and that
Swenson did not have an effective working relationship with
parents. The Swenson Update al so recommended parent counseling,
a new GAL, re-evaluation of the 10/4 schedul e, and resolution of
t he hol i day/ access schedul e.

In the neantine, follow ng a Novenber 13, 2009 hearing
at which the Famly Court took "extensive" offerings of proof,
evi dence, and argunment on the parties' various notions, on
January 12, 2010, the Famly Court entered certain FOFs and COLS
(InterimFOFs/COLs). The Interim FOFs/ COLs resol ved numerous
financi al disputes between the parties. Wth respect to custody
and visitation, the InterimFOFs/COLs's "COLs"* incl uded:

2. The Decree awarded Mother and Father joint |ega
custody with primary physical custody to Mother subject to
Fat her's reasonable rights of visitation. Under joint |ega
custody arrangenments, major decisions that affect the
child's wel fare are nmade by both parents.

3. The Decree did not set a visitation schedul e and

4 As some of the paragraphs identified as COLs were stated as

recommendati ons, they appear to be advisory in nature.
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left it up to the GAL recommendati on. The Court in granting
the divorce should not have delegated its authority to a
GAL. Bencono v. Bencomo, 112 Hawaii 511, 147 P.3d 67 (App.
2006). The failure of the original GAL to inplement any
type of visitation schedule only added to the litigious
nature of this case.

17. . . . In considering whether to award joint
versus sole | egal custody [which was requested by Mother],
the Court is concerned about capacities of the parents to
communi cate constructively with each other with respect to
the child' s welfare, and the parties' parenting styles.

18. The Fam |y Court concludes that, in the instant
case just because the parents are unable to co-parent
effectively this is not a material change in circumstance.

19. The Fam |y Court further concludes that it is in
the best interest of [Daughter] that Mother and Father have
joint legal custody of [Daughter]. Mot her shall continue to
have primary physical custody of [Daughter], subject to
Father's visitation schedule on a 10/4 schedule (10 nights
with Mother, 4 nights with Father as also recommended in the
[ Swenson Report].

20. The Family Court recommends that the 10/4
schedul e be utilized for 4 to 6 months with a review date
set at the end of that time to revisit how that schedule is
wor ki ng and whether it should be expanded to give Father

nore visitation time (as also recommended in the [Swenson
Report] on October 8, 2009).

22. The Family Court recommends that the parents seek
the services of Dr. Mchael Rimto assist themto
communi cate constructively and co-parent effectively as
joint legal custodians (as also recommended by the GAL).

23. The Famly Court recommends that the parents
continue to work with the GAL, Dr. Guilietta Swenson to
facilitate a visitation schedul e/ parenting plan in the best
interest of the child.

On March 29, 2010, once again w thout counsel, Father
filed a notion seeking clarification of the Interi mFOFs/ COLs,
noting the resignation of Swenson and essentially arguing that a
clear tinme-sharing schedul e was needed. Thereafter, Mther's
counsel withdrew as well, and Mother filed pro se an opposition
to Father's nmotion. At a June 30, 2010 hearing on Father's
nmotion, the Famly Court ordered the parties to attend a co-
parenting class run by Sherry Fisher (Fisher). During the
heari ng, Mdther expressed famliarity with Fisher, describing her

as "incredible" and "really good at what she does." The court's
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witten order, entered on June 30, 2010, ordered that Fisher
woul d provide a "Report on Mediation/Progress Status" to the
court in ten weeks, but did not otherw se rule on Father's
motion. This schedul e was apparently del ayed to all ow both
parties to conplete Fisher's class, although various status
heari ngs appeared to have been called and the matter continued.

It appears that, after both parties conpleted Fisher's
class, they initially agreed (but were not ordered) to
"medi ation" with Fisher, although it does not appear that the
parties necessarily agreed to the scope of the nediation. By the
time of a February 16, 2011 hearing, Mdther was strongly opposed
to nmediation with Fisher, apparently because Mdither felt that
Fi sher was "abandoning neutrality" and attenpting to insert
herself into the litigation. 1In light of the Iong history of the
conflict between the parties, the court neverthel ess ordered them
to contact Fisher regarding nediation.

Thereafter, Mother filed two "updates,” first reporting
that the parties were neeting with Fisher, then reporting that
medi ation with Fisher had failed. Father also filed an update,
agreeing that nediation had failed, but also submtting a report
by Fisher entitled "[Daughter] Detail ed Therapeutic Assessnent”
(Fi sher Assessnent).

On April 20, 2011, the Famly Court held a status
conference, noted that nediation had failed, and set the matter
for trial. Both parties filed pre-trial position statenents,

i ncluding their proposed parenting schedul es.
On June 3, 2011, the Famly Court held an evidentiary

hearing and trial on custody and visitation. Both parties
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appeared pro se. Father sought to present testinony from Fisher.
Mot her obj ected and asked that the Fisher Assessnent be stricken

fromthe record. The Famly Court then called Ms. Fisher into

court,

not as a witness or anything . . . | want to get it clear on

the record as far as her capacity, how she was dealing with

both of you and with [Daughter], and if she is confortable

even testifying if she has to testify. I want to put that

on the record here. And then I'll make a decision whet her

or not she should testify.[?]

The Fam |y Court asked Fisher whether, follow ng the
hearing, she would still be wlling to work with the parties and

Daughter, if she did or if she did not testify. Fisher answered
affirmatively. Upon the court's inquiry, Fisher also confirned
that it was her opinion that the court needed to set a schedul e,
for Daughter's sake. After Fisher gave her statenent, the Famly
Court orally denied Mother's request to "strike and seal" the

Fi sher Assessnent because

. I have read that report, which you have read and both
of you have read. Like | said, |I don't think she's making
any recommendations as far as who should have custody or
what the schedule should be. She's just making coments as
far as her concerns, what's happening, you know, between you
fol ks and how that's effecting [sic] [Daughter].

And then she's also recommendi ng that, you know,
because you folks -- she's tried to work out a visitation
schedul e, but it hasn't been successful, which you both know
you've been trying to do that for years. She's asking the
Court to do that.

So, | don't know how I can strike her report if |'ve
already read it. I can't just strike it frommy m nd.

The Fam |y Court decided that it was not going to allow
Fisher to testify for either side "based upon the Court's
findings here that because she has been working with both parties

and with the child and there may be a possibility she wll

5 Fi sher was not under oath at the time she gave her statenent.
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continue to work with both parties and the child, | don't want to
j eopardi ze that relationship by testifying here[.]"

Mot her and Fat her each presented their case through
their own testinony/argunent. Father argued for equal parenting
time with Daughter in order to reduce parental conflict and to
foster a closer relationship with Daughter. Mdther stated that
she fornul ated her proposed parenting plan in response to
observations by herself and Fisher that Daughter is "feeling very
conflicted.” Mdther's parenting plan included less tinme with
Fat her than the schedul e proposed by Fat her.

Mot her requested to cross-exam ne Fat her regarding

"sonme really specific issues,” such as why he failed to neet with

Daughter's teacher and why he had not taken Daughter to a school
event. The Famly Court indicated that it did not want to get
into a "cross-exam nation type technique," but allowed Mther to
argue that Father is not there for Daughter. |In addition, the
court made inquiry into the areas rai sed by Mt her.

At the close of the June 3, 2011 evidentiary hearing,
the Fam |y Court took the issues of custody and visitation under
advi senment in order to further review the proposed parenting
plans. The Famly Court al so stated:

you've been here years already . . . there's been a | ot of
conflict, okay. And I think you're both kind of tired of
the conflict, and we've tried all kind[s] of different
options to resolve the conflict between both of you, whether
it's through medi ati on, whether through professionals,
whoever we try to deal with, and you know, whether it's

t hrough your attorneys or whatever, it just hasn't worked.
And the person that we're kind of losing sight of is

[ Daughter] and she's the one suffering all this tinme.

So even though you want me to just not consider Sherry
Fisher's report, | think it's evident, and | think you both
recogni ze, that something has to change because [Daughter]
is the one suffering here. I think |'ve already made that
clear fromthe last hearing and that's why | said, well, if
you can't do it on your own or with professional help, I'm

9
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just going to have to make a decision for the sake of
[ Daughter], because | don't want to see her suffer any nore.

So | want to |ook at your schedules here and | want to see
what's best for her.

So |'m going to consider all that. I'"'m going to consider

all your argunments today. I will review all of the

pl eadi ngs again, and I will make a written decision and then
you'll get my written decision

It's what has to be done for [Daughter]. So whether it's
going to be a five two two five schedule, or a ten four
schedul e, or even something else all together, | have to
determ ne what's best for her. But | will consider your
arguments and your position statenments.

On June 16, 2011, the Famly Court filed its Parenting
Order. Therein, the Fam|ly Court ordered that Mt her and Fat her
are to share joint |egal and physical custody of Daughter and
provi ded detail ed gui dance and specific instructions for
Daughter's regul ar schedul e, holidays, and ot her non-regul ar
events, as well as specific steps for conflict resolution,
comuni cations with each other, and other nmatters related to
Daughter's care and wel | - bei ng.

On June 27, 2011, Mdther filed a notion for
reconsi deration of the Parenting Order. On July 1, 2011, the
Fam |y Court denied Mdther's notion for reconsideration. Mother
filed a notice of appeal on July 15, 2011. On July 26, 2011
Mot her requested that the Fam|ly Court enter FOFs and COLs. On
Cctober 4, 2011, the Fam |y Court entered its final FOFs and
CQLs.
1. PO NIS OF ERROR ON APPEAL

Mot her raises thirteen points of error, arguing that
the Famly Court erred in: (1) failing to strike the Fisher
Assessnent; (2) eliciting Fisher's opinion at the June 3, 2011
hearing; (3) relying on Fisher's opinions; (4) entering FOF 63,

10
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which found that it was inperative to establish and inplenent a
ti me-sharing schedule; (5) entering COL 1, which incorporated by
reference the Famly Court's January 12, 2010 FOFs and COLs; (6)
entering COL 3, which concluded that Fisher's report should not
be stricken; (7) entering COL 4, regarding the Famly Court's
decision not to et Mother directly cross-exam ne Father; (8)
awar di ng Fat her joint physical custody; (9) entering COL 7, which
concl uded that Father established a material change of
circunstances warranting a nodification of physical custody; (10)
entering COL 8, which concluded that physical custody of Daughter
shoul d be shared equally; (11) establishing the Parenting Pl an
and Access Schedule in paragraphs |I and Il of the Parenting
Order; (12) establishing mandatory steps to be taken by the
parties prior to seeking further court intervention; and (13)
entering COL 9, which incorporated the Parenting O der and
described the extent to which it did and did not nodify the child
support, custody, and visitation provisions in the D vorce

Decr ee.

I11. APPLI CABLE STANDARDS OF REVI EW

Generally, the famly court possesses wi de discretion

in mking its decisions and those decisions will not be set
aside unless there is a mani fest abuse of discretion. Thus,
[an appellate court] will not disturb the famly court's

deci sions on appeal unless the famly court disregarded
rules or principles of law or practice to the substanti al
detriment of a party litigant and its decision clearly
exceeded the bounds of reason.

Fi sher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)

(citation omtted). "Furthernore, the burden of establishing
abuse of discretion is on appellant, and a strong showing is

required to establish it." EKk v. Boggs, 102 Hawai ‘i 289, 294-95,

75 P.3d 1180, 1185-86 (2003) (citations, internal quotation

11
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mar ks, and brackets omtted).

The famly court's FOFs are revi ewed on appeal under
the "clearly erroneous" standard. A[n] FOF is clearly
erroneous when (1) the record | acks substantial evidence to
support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is nonetheless
left with a definite and firmconviction that a m stake has
been made. "Substantial evidence" is credible evidence
which is of sufficient quality and probative value to enable
a person of reasonable caution to support a concl usion.

On the other hand, the famly court's COLs are
revi ewed on appeal de novo, under the right/wong standard.
COLS, consequently, are not binding upon an appellate court
and are freely reviewable for their correctness.

Mor eover, the family court is given much leeway in its
exam nation of the reports concerning a child's care
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust
stand on appeal

Fi sher, 111 Hawai ‘i at 46, 137 P.3d at 360 (citation and ellipses

omtted;, format altered).

It is well-settled that an appellate court will not
pass upon issues dependent upon the credibility of witnesses
and the wei ght of evidence; this is the province of the
trier of fact.

|d. (citation and quotation nmarks omtted).
Finally, the Hawai ‘i Suprenme Court has hel d:

[Dlifferent standards of review nmust be applied to
trial court decisions regarding the adm ssibility of
evidence, depending on the requirements of the particular
rul e of evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
standard. However, the traditional abuse of discretion
standard should be applied in the case of those rules of
evidence that require a "judgment call" on the part of the
trial court.

State v. West, 95 Hawai ‘i 452, 456-57, 24 P.3d 648, 652-53 (2001)

(quoting Kealoha v. Cnty. of Hawaii, 74 Haw. 308, 319-20, 844

P.2d 670, 676 (1993)).
V. DI SCUSSI ON

Bef ore addressing Mother's list of alleged errors, it
is inmportant to consider the fundanental facts of this case and

t he paranount |egal principles that guide the courts in these

12
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si tuati ons.

At its core, this case is about a little girl whose
di vorced parents seemto have been in a continuous, perhaps
constant, state of conflict about matters, great and small,
concerni ng her care and upbringing, since she was two-years-old
and possibly earlier. Despite the assistance of GALS, counselors
and therapists of various kinds, classes, nediation, and the
efforts of the Famly Court, these two parents appear to have
prioritized bol stering and defending their respective rights and
positions over working together, comrunicating nicely with one
anot her, and/or understanding and forgiving each other's
di fferences, inperfections, and/or transgressions, for the sake
of Daughter. Courts are generally ill-equipped to truly resolve
t hese sorts of issues, but nust neverthel ess nake deci sions
concerning custody, visitation, and other parenting-rel ated
i ssues in accordance with the applicable constitutional
paraneters, statutes, rules, precedent, and the evidence
presented to the court. Wth that, we turn to Mdther's argunents
on appeal .

A. Sherry Fi sher

Mot her asserts that the Famly Court erred in failing
to strike Fisher's report, eliciting Fisher's opinion at the June
3, 2011 hearing, and relying on Fisher's opinions.

Fisher's role in this case was not clearly defined, and
Fi sher often possessed nultiple, conflicting roles with respect

to her involvenent with Daughter and the parties.® The Fanmly

6 The Fisher Assessment indicates that Mother initiated the
assessment of Daughter with Fisher so that Daughter "had an 'advocate.'" The
(continued...)

13
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Court ordered the parties to attend Fisher's co-parenting class;
however, the Famly Court did not appoint Fisher as a GAL in the
case, nor did the Fam |y Court appoint Fisher as a child custody
eval uator or nediator. The Famly Court did, however, allowthe
parties to enlist Fisher to "help you as far as further than just
the programitself. |If you want to use her as a famly
counselor, that's fine too." The parties later independently
engaged Fi sher for therapy and/or counseling sessions, as well as
for nmediation. Although Fisher's report nentions the individual
sessions she had with Mther and/or Father, and notes the co-
parenting group sessions as part of a "treatment overview' for
Daughter, no particular child custody or tinme-sharing arrangenent
was recommended; rather, Fisher's report enphasized and concl uded
t hat Daughter was being adversely inpacted by the ongoing
conflicts between her parents and that it was inportant that sone
ti me-sharing arrangenent be determned and for the litigation to
end.

The Fam |y Court clearly erred, at the June 3, 2011
heari ng, when the court solicited Fisher's unsworn opinion that
the court needed to set a parenting schedule, for Daughter's
sake, yet refused to allow Father to call her as a wtness or to
all ow Mother to cross-exanmne her. W are aware of no | egal

basis for such action, notw thstanding the broad discretion given

5C...continued)

Fi sher Assessment explains that Mother was verbally given information on the
scope of services and changes in confidentiality upon entering Fisher's
private practice, and that both Mother and Father agreed to have Fisher "act
as advocate for their child, assess her, and act as the nmediator for their
famly[.]" The Fisher Assessment al so states that Fisher met individually
wi th Mot her and covered consent to services, scope of services, details of
confidentiality, and fees, and that Mother "consented to participation in
services for herself and [Daughter] by signing documentation[.]" No such
document ati on or confidentiality agreement appears in the record on appeal

14
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to famly courts regarding the exam nation of reports concerning

a child s care, custody, and welfare. See In re Doe, 95 Hawai ‘i

183, 190, 20 P.3d 616, 623 (2001). The Famly Court sinmlarly
erred to the extent that it relied on Fisher's opinions, which
were stated in Fisher's report and "confirned" at the June 3,
2011 hearing.’

Nevert hel ess, our review of the entire record of these
proceedi ngs | eads us to conclude that the Famly Court's
consi deration of Fisher's opinion was harm ess error. See Hawai i
Rul es of Evidence (HRE) Rule 103(a) (Supp. 2013) ("[e]rror may
not be predicated upon a ruling which admts or excludes evidence
unl ess a substantial right of the party is affected"). First,
neither party was prejudi ced because, as Mt her acknow edged in
her opening brief, Fisher's report "did not recommend any
particular child custody or tinmesharing arrangenent.” More
inportantly, the record of this case overwhel m ngly denonstrates
the parties' inability to establish and inplenent a | ong-range
time-sharing arrangenent, as well as their inability to end the
ongoi ng conflict between them w thout a specific parenting plan
and access schedule. The Famly Court's decision to specifically
address the custody and visitation issues affecting Daughter was
al so clearly necessitated by the Divorce Decree's del egation of
the Fam |y Court's decision-making authority concerning
visitation to GAL Ford. As the Famly Court correctly determ ned
inthe InterimFOFs/COLs, this del egati on was both unaut hori zed

and problematic. As the Famly Court concluded: "The Court in

7 Accordi ngly, we need not address each of Mother's alternative

arguments that Fisher's opinion constituted error.

15
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granting the divorce should not have delegated its authority to
a GAL. . . . The failure of the original GAL to inplenent any
type of visitation schedule only added to the litigious nature of

this case." (Citation omtted); see Bencono v. Bencono, 112

Hawai i 511, 515, 147 P.3d 67, 71 (App. 2006) ("[i]n a divorce
case, the famly court is not authorized by statute or otherw se
to del egate its decision-nmaking authority to a guardi an ad
litem').

B. Ca 1

We reject Mother's contention that the Famly Court
erred, in COL 1, by incorporating by reference the Interim
FOFs/ COLs. In conjunction with the Novenber 13, 2009 heari ng,
the Famly Court admtted nineteen of Mother's exhibits into
evi dence, including a copy of the parties' D vorce Decree, and
ot her evidence relating to child support, uninsured nedical costs
i ncurred on behalf of Daughter, the renoval of GAL Ford fromthe
case, and conversations between Mther and Father regarding a
visitation schedule. The Famly Court's InterimFOFs/ COLs
entered on January 12, 2010, gave an introduction and background
of the parties and the litigation.® The Fam |y Court then
articulated its findings of fact nam ng the parties, Daughter,
and di scussing the Divorce Decree. Further findings of the

Fam |y Court detail ed uninsured nedical costs of Daughter

8 The January 12, 2010 Interim FOFs/COLs indicated that the Famly
Court carefully considered "all the evidence presented and admitted at the
Novenmber 13, 2009 hearing, and . . . the credible evidence before the Court
and the records and files herein" in articulating its Interim FOFs/COLs. The

Fam |y Court also indicated that it reviewed Mother's proposed findings of
fact and conclusions of |law, Father's proposed findings of fact and
concl usions of law, and Mother's response in entering its Interim FOFs/ COLs.
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incurred by Mother, and Father's child support arrearages. There
is sufficient support for these findings in the exhibits admtted
into evidence at the hearing. Wth regard to | egal and physi cal

custody, the Famly Court found:

27. Bot h Mot her and Father are loving, caring parents who
intend to support the needs of [Daughter].

28. On September 4, 2008, Mother filed her Motion for
Post - Decree Relief, seeking, among other things, sole
| egal custody of [Daughter].

29. On March 17, 2009 Father filed a Memorandum in support
of his motions and in opposition to Plaintiff's
motions. Also on March 17, 2009, Father filed his
affidavit in response to the notions mentioned above.

30. On October 14, 2009, all parties and their counse
appeared before the Honorable KEITH E. TANAKA for a
Fam |y Court Rule 16 conference regarding all pending
matters.

31. On Novenmber 13, 2009, Father's August 26, 2008 notion,
Mot her's September 4, 2008 motion, and Mother's
February 17, 2009 motion canme on for hearing before
the Honorable Keith E. Tanaka. At the hearing, Mother

and Father made extensive offerings of proof. The
Court also received Mother's nineteen exhibits into
evi dence.

Based on a review of the evidence admtted at trial,
the parties' other filings wwth the Famly Court, the statenents
made at the Novenber 13, 2009 hearing, and other docunents and
reports in the record, it appears that all of the Famly Court's
findings are supported by substantial evidence in the record.
Accordingly, Mdther's contention that the Famly Court erred in
entering COL 1 is without nerit.

C. Cr oss-exam nati on of Fat her

Mot her contends that the Famly Court erred when it
declined to allow Mdther, who was appearing pro se, to cross-
exam ne Father, who was also pro se. Mther wanted to question
Fat her under oath in regard to what she clainmed was his | ack of

i nvol venent and parental disinterest when Daughter was in his

17
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care. The Famly Court denied Mdther's request, stating that
"instead of going into a cross-exanm ne type techni que here, since
|"mjust allow ng you folks to argue here, you can nake your
point." Mdther then proceeded to argue what she perceived as
Fat her's involvenment, or rather |ack thereof, in Daughter's
schooling and nedical care, his failure to pay child support
payments, etc.

"[T]he famly court possesses w de discretion in making
its decisions and those decisions will not be set aside unless

there is a mani fest abuse of discretion.” 1In re Jane Doe, 84

Hawai ‘i 41, 46, 928 P.2d 883, 888 (1996) (citations and interna
guotation marks omtted). The appellate court will not disturb
the famly court's decision "unless the famly court disregarded
rules or principles of law or practice to the substanti al
detrinment of a party litigant, and its decision clearly exceeded
t he bounds of reason."” 1d. Moreover, "[c]ourts have inherent
equity, supervisory, and adm nistrative powers as well as

i nherent power to control the litigation process before them"
Doe v. Doe, 98 Hawai ‘i 144, 154-55, 44 P.3d 1085, 1095-96 (2002)
(citation and internal quotation marks omtted). Accordingly,
discretion resides within a trial court to determ ne the scope
and extent, if any, of cross-examnation. See, e.qg., HRE Rule
611 (1993) (vesting discretion in the trial court to control the
proceedi ngs before it); HRE Rule 1101 (1993) (stating that the
HRE "apply to all courts of the State of Hawaii," i ncluding
therefore, the famly courts). This discretionis limted by the

requi renent that a court
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exerci se reasonable control over the mode and order of
interrogating witnesses and presenting evidence so as to (1)
make interrogation and presentation effective for the
ascertainment of the truth, (2) avoid needless consunption
of time, and (3) protect witnesses from harassment or undue
enbarrassment .

Doe v. Doe, 98 Hawai ‘i at 155, 44 P.3d at 1096 (footnote
omtted).

Here, Mother's stated purpose for attenpting to cross-
exam ne Father under oath was to establish her factual
al l egations of his lack of involvenent and parental disinterest
when Daughter was in his care. On appeal, Mther contends that
she was prejudiced by the inability to cross-exam ne Fat her
because she was not able to

more fully bolster her contention that Father was not
involved in Daughter's care and supervision during those
times when she was with him that he was generally

di sinterested in parenting, and that increasing his tine
wi t h Daughter, with a correspondi ng decrease in the time
Daughter spent with her, would not be beneficial to
Daughter, evidently inmpaired her ability to devel op the
evidence in her favor in regard to this critical aspect of
the case.

However, it is not clear how Mot her woul d have been
able to further bolster her argunent by cross-exani ning Father
because the sane evidence was al ready established through other
means. As recognized by the Fam |y Court, Mther's stated intent
was to "reiterat[e] what's already in [her] position statenent.™
Al though it appears that the Fam |y Court erred in conpletely
di sal | owi ng cross-exam nation, Mdther's inability to cross-
exam ne Father was not prejudicial to Mother's case because she
nevertheless retained the ability to set forth her observations
and opi nions, present evidence in support of her position,

respond to Father's argunments, and respond to the evidence being
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presented against her. See In re Doe, 100 Hawai ‘i 335, 346 n. 23,

60 P.3d 285, 296 n.23 (2002)("The exclusion of testinony is
harm ess where the sane evidence is established through other

means. ") (citing Kekua v. Kaiser Found. Hosp., 61 Haw. 208, 221,

601 P.2d 364, 372 (1979)).

In addition, the Famly Court's ruling essentially
adopted the factual allegations that Mdther attenpted to
establish by cross-exam ning Father. Nanmely, the Famly Court
entered the followwng FOFs in its Cctober 4, 2011 FOFs and COLs:

67. Fat her was relatively uninvolved in [D]aughter's
school activities, and rarely, if ever, attended
parent -t eacher conferences or schedul ed events rel ated
to [ D] aughter's school enroll ment and/or attendance.

68. Father's relative lack of involvement in [D]aughter's
school activities resulted fromthe fact that:

(c) He did not invest the time or attention that
woul d have been required on his part to have a
greater level of involvement in [D]aughter's
school activities.

69. Mot her was the parent who routinely took [D]aughter to
appoi ntments with her doctor and dentist, and Father
rarely, if ever, was involved in [D]aughter's medical
care.

Thus, it appears that Mther successfully established the sanme
al l egations by other neans, w thout cross-exam ning Father.

Accordingly, any error in the Famly Court's ruling to
prevent Mother from enpl oying a cross-exam nation type of
technique to directly confront Father on his purported
shortcom ngs as a parent was harm ess error

D. The Family Court's Custody Rulings

Mot her's remai ni ng contentions include that the Famly
Court erred in: concluding that Father had established a
mat eri al change of circunstances warranting a nodification of the

cust ody of Daughter awarded in the Divorce Decree; concl uding
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t hat physical custody of Daughter should be shared equally;
establishing the Parenting Plan and Access Schedul e i n paragraphs
| and Il of the Parenting Order; establishing mandatory steps to
be taken by the parties prior to seeking further court
intervention; and entering COL 9, which incorporated the
Parenting Order and described the extent to which it did and did
not nodify the child support, custody, and visitation provisions
in the D vorce Decree.

Hawai i Revised Statutes (HRS) § 571-46(a)(6) (Supp.
2013) provides that "[a]ny custody award shall be subject to
nmodi fi cati on or change whenever the best interests of the child
require or justify the nodification or change[.]"® As the Family
Court recognized, this court has previously held that "[t]o
obtain the famly court's change of a custody order, the novant
"must show a material change of circunstances since the previous
custody order, and nust show that such a change of custody is in

the best interest of the child.'" Egger v. Egger, 112 Hawai ‘i

312, 318, 145 P.3d 855, 861 (App. 2006) (quoting Nadeau v.
Nadeau, 10 Haw. App. 111, 121, 861 P.2d 754, 759 (1993)).

It is evident fromthe Famly Court's FOFs and COLs
(and the entire record in this case) that the extraordinarily

hi gh | evel of conflict between these parents, notw thstanding the

® In determ ning what constitutes the "best interest of the child,"”
the court is further guided by the principles articulated in HRS § 571-46(b),
and include, inter alia, the "overall quality of the parent-child
relationship,"” the "history of caregiving or parenting by each parent prior

and subsequent to a marital or other type of separation," "[e]ach parent's
cooperation in devel oping and inmplementing a plan to meet the child's ongoing
needs, interests, and schedule," and the "areas and | evels of conflict present

within the famly."
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many attenpts to encourage and/or aid the parties through
medi ati on, professional services, and prior court orders,
qualified as a material change in circunstances sufficient to
warrant the Famly Court's consideration of a change in the
original custody and visitation terns in the D vorce Decree.
This is particularly true in light of the lack of specificity and
clarity in the original custody and visitation provisions, which
i nproperly del egated the tine-sharing arrangenents between the
parents to a GAL, and the evol ving and changi ng arrangenents that
were inplemented thereafter. W conclude that the Fam |y Court
did not err in determning that these circunstances, and the best
interests of Daughter, warranted consideration of all of the
circunstances of the parties and Daughter in crafting a nodified
cust ody order.

We further conclude that, under the facts and
circunstances of this case, the Famly Court did not abuse its
di scretion in establishing the detailed Parenting Plan and Access
Schedul e, which included equal physical custody and a mandatory
di spute resolution reginen. A famly court is statutorily-
required to base its determ nation on the best interests of the
child. HRS 8§ 571-46 ("Custody should be awarded to either parent
or to both parents according to the best interests of the

child[.]"); Fujikane v. Fujikane, 61 Haw. 352, 354, 604 P.2d 43,

45 (1979) ("[t]he critical question to be resolved in any custody
proceeding is what action will be in the best interests of the

child" (citing Turoff v. Turoff, 56 Haw. 51, 55, 527 P.2d 1275,

1278 (1974))); see also HRS § 571-46.5 (2006) (re parenting
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pl ans) .

HRS § 571-46(b) sets forth a non-exclusive list of
factors that the Fam |y Court may consi der when determ ni ng what
constitutes the best interests of the child in the context of
custody awards, including nodification of custody awards. HRS
88 571-46(a)(6), 571-46(b). These factors include, inter alia:
"(3) The overall quality of the parent-child relationship;" "(7)
The enotional needs of the child;" "(9) The educati onal needs of
the child;" "(10) The child' s need for relationships with
siblings;" "(11) Each parent's actions denonstrating that they
allow the child to maintain famly connections through famly
events and activities;" "(12) Each parent's actions denonstrating
that they separate the child' s needs fromthe parent's needs;"
and "(15) The areas and levels of conflict present wthin the
famly[.]" HRS 8§ 571-46(b). The record reflects the parties
subm ssions, representations, and argunents concerning these and
other factors affecting Daughter's bests interests, as well as
the report and recommendati ons of GAL Swenson, all of which
appear to have been taken into consideration in the Famly
Court's shaping of the June 16, 2011 Parenting Order, as well as
the Cctober 4, 2011 FOFs and COLs. Upon careful review, we find
no abuse of discretion in the Famly Court's formul ation of the

terms of the Parenting Oder.
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V. CONCLUSI ON

For these reasons, the Famly Court's June 16, 2011
Parenting Order is affirned.
DATED: Honol ul u, Hawai ‘i, My 30, 2014.
On the briefs:
Peter Van Nane Esser
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