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NO. 30156
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

CERTAI N UNDERWRI TERS AT LLOYD S LONDON SUBSCRI Bl NG
TO POLICY NO LLOO1HI 0300520, Plaintiff-Appellee,
V.
STEPHEN VREEKEN, an individual, PAMELA VREEKEN, an
i ndi vi dual, and COUNTRYW DE HOME LOANS, a corporation
and DOES 1-20, Defendants-Appell ees
and
STEVEN VREEKEN AND PAMELA VREEKEN,
Third-Party Plaintiffs-Appellees,

V.
HARRY VWENGLER AND Bl SHOP | NSURANCE AGENCY, | NC. ,
Thi rd-Party Def endant s- Appel | ants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 06-1- 0667)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

This case centers around two honmeowners i nsurance
policies—the "Oiginal Policy" and the "Second Policy"—+ssued by
Certain Underwriters at Lloyd' s, London ("Lloyd' s") Subscri bing
to Policy No. LLOO1H 0300520, through its broker Seacoast Brokers
of Hawaii LLC ("Seacoast"), and placed by Third-Party Defendant
Harry Wengler ("Wengler"), an insurance agent associated with
Third-Party Defendant Bi shop | nsurance Agency, Inc. ("Bishop
| nsurance") (collectively, "Bishop Defendants"), on behalf of
Third-Party Plaintiff Steven Vreeken ("Steven"), whose wife is
Third-Party Plaintiff Panela Vreeken ("Panela") (collectively,
"the Vreekens"). The policies purported to insure the Vreekens'
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home in Hauula, Hawai ‘i, (the "House" or the "Property") from
March 3, 2004 through March 3, 2005, and from May 9, 2005 through
May 8, 2006, respectively.

The House, el evated approxi mately nine feet above the
ground since July 2004, collapsed on May 23, 2005, during an
attenpted structural renovation. Because the Original Policy had
| apsed on March 3, 2005, and because the application used to
procure the Second Policy (the "Second Application") stated that
there was no renovati on work underway on the Property, and thus
contained a material m srepresentati on which voi ded the Second
Policy, the Vreekens were left w thout insurance on the House. A
| awsuit followed, and a jury found Wengl er and Bi shop | nsurance
|iable for general, special, and punitive damages.

The Bi shop Defendants appeal fromthe Final Judgnment in
Favor of Third-Party Plaintiffs Steven and Panel a Vreeken and
Agai nst Third-Party Defendants Harry Wengl er and Bi shop | nsurance
Agency, Inc., filed on August 6, 2009 ("Final Judgnent")
followwng a jury trial, and challenge six related orders, al
entered by the Grcuit Court of the First Crcuit ("Grcuit
Court").! On appeal, the Bishop Defendants raise thirteen points
of error ("POE") which we address below in an order that we deem
conduci ve to addressing fundanmental and related topics in order.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advanced and the issues raised by the parties, we
affirmthe Final Judgnent and resol ve Bi shop Defendants' appeal
as follows:

(1) Bishop Defendants contend that any agency
rel ati onshi p between Wengl er and Bi shop | nsurance was w t hout
foundation in the record. Therefore, they maintain that the

v The Honorable Rom A. Trader presided over the trial and issued the

Fi nal Judgnent, the Order Denying Motion for Third-Party Defendants Harry
Wengl er and Bi shop | nsurance Agency, Inc.'s Motion for Judgment as a Matter of
Law [("JMOL")], Filed July 10, 2009, filed August 6, 2009 ("Order Denying
Motion for JMOL"), and the Order Denying Third-Party Defendants Harry Wengl er
and Bi shop I nsurance Agency, Inc.'s Renewed Motion for Judgment as a Matter of
Law and/or for New Trial and/or for Remttitur, Filed August 14, 2009, filed
Oct ober 16, 2009. The Honorable Gl enn J. Kim presided over the hearings from
whi ch each of the other challenged orders were issued.
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Circuit Court erred in instructing the jury on the actual and
apparent authority of an agent and on whet her Wengler was an
agent or an independent contractor.? Furthernore, they argue
that the court erred in submtting questions to the jury in the
special verdict as to any duty Bi shop Insurance had to nonitor or
supervi se \Wengl er

The Hawaii Rul es of Evidence ("HRE") provide that
"[t]he court shall instruct the jury regarding the | aw applicable
to the facts of the case[.]" Haw. R Evid. 1102 (1993). Thus,
we consider whether there were facts adduced by the Vreekens
suggesting that Wengler was an agent of Bi shop | nsurance.

"' An agency relationship nay be created through actual
or apparent authority.'" State v. Hoshijo ex rel. Wite, 102
Hawai ‘i 307, 76 P.3d 550 (2003) ((quoting Cho Mark Oriental Food,
Ltd. v. K&K Int'l, 73 Haw. 509, 515, 836 P.2d 1057, 1061
(1992)) (other citations omtted)). "Apparent authority arises
when "the principal does sonething or permts the agent to do
sonet hi ng whi ch reasonably | eads another to believe that the
agent had the authority he was purported to have.'" Cho Mark
Oiental Food, 73 Haw. at 516, 836 P.2d at 1062. "The critical
focus is not on the principal's and agent's intention to enter
into an agency relationship, but on whether a third party relies
on the principal's conduct based on a reasonable belief in the
exi stence of such a relationship.” 1d. at 516-17, 836 P.2d at
1062 (enphases in original).

Accordingly, in determ ning whet her Wengler had
apparent authority as an agent with respect to the i ssuance and
renewal of the Vreekens' policy, we consider whether the
Vreekens, as a third party, relied on Bishop Insurance's conduct
to reasonably conclude that an agent-principal relationship
existed. See id. Steven testified, for instance, that he went
to Bishop Insurance's office for his first neeting with Wengler.
The Bi shop I nsurance receptioni st sunmoned Wengl er, who energed
frominside the Bishop Insurance office area, and Steven was

2 Since none of the parties object on appeal to the | anguage of the
instructions, the variation fromthe Hawai ‘i Standard Civil Jury Instructions
is not addressed.
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directed by the receptionist to a roomoff to the side to discuss
insurance matters with Wengler. Further, Steven testified that
he made his check out to Bishop Insurance and that Wengl er
accepted the check. Bishop Insurance then placed the Oiginal
Policy with LIoyd's.

We concl ude that, based on the evidence, the jury could
reasonably find that Wengler had apparent authority to act on
behal f of Bishop |Insurance and that Bishop |Insurance was |iable
to the Vreekens for Wengler's acts. Thus, the Crcuit Court
properly instructed the jury as to the actual and apparent
authority of an agent.

Because the jury could conclude that an agent-princi pal
relationship existed on the basis of apparent authority, we need
not address whet her Wengl er was an i ndependent contractor, since
Wengl er's status in that respect was not dispositive of Bishop
I nsurance's liability. A principal can be liable even for the
acts of an independent contractor, if they are done w th actual
or apparent authority. See Restatenent (Third) of Agency 88
2.01, 2.03; Smth v. Jenkins, 718 F. Supp.2d 155, 165 (D. Mass.
2010) (holding that whether defendants' independent contractors
had real or apparent authority to bind the defendants, as
principals, was an issue for the finder of fact).

Addi tionally, having determ ned that the jury could
reasonably find that Wengler acted with apparent authority, any
considerations with respect to the Special Verdict formquestion
on Bishop Insurance's alleged negligent nonitoring and
supervision is noot. Based on the jury instructions given at
trial as to apparent authority, there was a reasonabl e basis for
the finding that Bishop Insurance bore liability for the
Vr eekens' damages. Therefore, we decline to address whet her the
evi dence denonstrated that there was a duty to nonitor and
supervi se Wengl er, or whether that duty was breached.

In sum Bishop Defendants fail to show error in the
jury's consideration of a possible principal-agency relationship
bet ween Wengl er and Bi shop I nsurance. Therefore, the Crcuit
Court did not err in instructing the jury or in the questions
asked on the special verdict form W address the renaining
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argunents and points of error fromthe perspective that Wngl er
had apparent authority to act on behalf of Bishop Insurance in
his professional relationship wth the Vreekens.

(2) Bishop Defendants maintain that the Crcuit Court
erred in failing to grant judgnent as a matter of law ("JMOL") on
t he Vreekens' clains that Wengler and Bi shop Insurance failed to
procure other insurance, and failed to notify or advise them
after the Original Policy |lapsed. Bishop Defendants all ege that
no duty was owed.

I n Hawai ‘i, however, "[a]n insurance agent owes a duty
to the insured to exercise reasonable care, skill and diligence
in carrying out the agent's duties in procuring insurance."
Quality Furniture, Inc. v. Hay, 61 Haw. 89, 93, 595 P.2d 1066,
1068 (1979). Such a duty is owed to "the extent of the
responsibilities that the agent had in rendering hel p and
providing advice to the insured." Macabio, 87 Hawai ‘i at 318,
955 P.2d at 111 (quoting Quality Furniture, 61 Haw. at 93, 595
P.2d at 1068) (internal quotation marks and brackets omtted).

In the instant case, Steven contacted Wengl er on
March 23, 2005 to "find out what | could do to nmake sure ny
policy would continue to be in force." Steven testified that
Wengler told himthat "he would take care of it." Wngler, with
t he assi stance of Bishop | nsurance enpl oyee, Carol Young,
attenpted to reinstate the policy, but |earned that sanme day that
the Original Policy would not be reinstated. Neither Wengler nor
Bi shop I nsurance ever notified the Vreekens that the Oiginal
Policy had not been reinstated before the House coll apsed two
months | ater. Wengler also concealed fromthe Vreekens that he
had submtted the Second Application with a materi al
m srepresentation that resulted in voiding the Second Policy.

Under these circunstances, Bishop Defendants owed
Steven a duty to informhimthat Wengler's attenpt to reinstate
the Original Policy on March 23, 2005 had failed and of Wengler's
actions in seeking the Second Policy. Wngler had taken on the
responsibility of reinstating the policy, and Steven was not
aware that his home woul d not be covered. See 3 Couch on
| nsurance 8 46:37, at 78 (3d ed.) ("Although, as a general rule,

5
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t he agency rel ati onship between an insurance broker and the

i nsured term nates upon procurenent of the requested insurance
policy, inherent in the obligation to seek continuation of an

i nsurance policy is the duty to notify the applicant if the
insurer declines to continue to insure the risk so that the
applicant may not be lulled into a feeling of security or be put
to prejudicial delay in seeking protections el sewhere." (enphasis
added)); see also Harts v. Farmers Ins. Exch., 597 N.W2d 47, 52
(Mch. 1999) ("[T]he agent assunes an additional duty by either
express agreenent with or promse to the insured."). Thus,
Wengl er and Bi shop I nsurance owed the Vreekens a duty.

Rel at edl y, Bi shop Defendants contend that the court
i nproperly instructed the jury by discussing agency relationships
i nt erchangeably, thereby confusing the jury as to what duty was
owed to the Vreekens. As Bishop Defendants point out, the court
did switch between instructing the jury on the duties of an
i nsurance agent and the "agency" relationship between Wengler and
Bi shop I nsurance. Taking the instructions as a whol e, however,
it would have been apparent to the jury that the rel ationship
bet ween an i nsurance agent and his custoner involve
considerations different fromthose regardi ng a principal -agent
relationship. |In the instructions discussing the role and duties
of an insurance agent, the term "insurance agent" is used.
Moreover, the instructions relating to the insurance agent -
custoner relationship discuss duties, whereas the principal -agent
instructions discuss whether a relationship existed. Therefore,
Bi shop Defendants fail to show how the instructions caused
confusion or led the jury into "believing sonme additional duty
had been breached."

Bi shop Defendants al so challenge the instructions on
the duty of an insurance agent on the basis that they were
contrary to law. However, in light of our holding that Wengl er
and Bi shop I nsurance had a duty to notify Steven that the
Oiginal Policy had not been reinstated and of Wengler's actions
in seeking the Second Policy, Bishop Defendants have not
establi shed how the jury instructions concerning duties were
prejudicial and have failed to show error.

6



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

(3) Bishop Defendants argue that they should have been
granted JMOL on the Vreekens' negligence claimbecause the
Vreekens "failed to present any evidence that [they] could have
obt ai ned i nsurance to cover the risk of collapse.”

The Vreekens had the burden to prove that there was
"[a] reasonably close causal connection between the conduct and
the resulting injury[.]" Dairy Road Partners v. Island Ins. Co.,
92 Hawai ‘i 398, 419, 992 P.2d 93, 114 (2000); see also Panion v.
United States, 385 F. Supp. 2d 1071, 1089 (D. Haw. 2005)
(applying Hawai ‘i law to a negligence claim. For purposes of
causati on,

"[t]he actor's negligent conduct is a |egal cause of harmto
another if (a) his or her conduct is a substantial factor in
bringi ng about the harm and (b) there is no rule of |aw
relieving the actor fromliability because of the manner in
whi ch his or her negligence has resulted in the harm"”

Taylor-Rice v. State, 91 Hawai ‘i 60, 74, 979 P.2d 1086, 1100
(1999) (original brackets omtted) (quoting Mtchell v. Branch,
45 Haw. 128, 132, 363 P.2d 696, 973 (1961)).

As di scussed above, Wengl er and Bi shop I nsurance owed
Steven a duty to notify himthat the Original Policy had not been
reinstated and of Wengler's actions in seeking the Second Policy,
and failed to do so. The question then becones whet her the
Vr eekens presented sufficient evidence for the jury to concl ude
t hat Wengl er and Bi shop Insurance's failure to so notify Steven
was a "substantial factor” resulting in the harm

Case |law fromother jurisdictions on causation in the
context of the negligent failure to procure insurance is
instructive. Several jurisdictions have concluded that if
negl i gence were established on the part of an insurance broker
for failure to procure a policy, the plaintiffs had to show, in
order to establish proxi mate cause, that they could have procured
the i nsurance they sought. See MacDonald v. Carpenter & Pelton,
Inc., 31 A D 2d 952, 953 (N.Y. App. Div. 1969); see also
Li f espan/ Physicians Prof. Servs. Org. v. Conbined Ins. Co. of
America, 345 F. Supp. 2d 214, 228 (D.R 1. 2004) (applying Rhode
Island law); Bayly, Martin & Fay, Inc. v. Pete's Satire, Inc.,
739 P.2d 239, 244 (Colo. 1987); Russell v. Reliance Ins. Co., 672
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S.W2d 693, 694 (M. C. App. 1984).

Several other jurisdictions, however, do not require
that the plaintiffs denonstrate the availability of alternative
insurance in an action for negligent failure to procure a policy,
but instead, if the issue arises, shift the burden to the
defendants to show the unavailability of alternate insurance.

See, e.g., Lowmtt v. Pearsall Chem Corp. of M., 219 A 2d 67, 73
(Md. 1966); Boothe v. Anmerican Assurance Co., 327 So.2d 477 (La.
Ct. App. 1976); Hans Coiffures Intern., Inc. v. Hejna, 469 S. W2ad
38 (Mb. Ct. App. 1971). Maryland is one such state, and in
United Capitol Ins. Co. v. Kapiloff, the Court of Appeals for the
Fourth Grcuit summarized Maryland | aw on this issue as foll ows:

[ W hen an agent undertakes to procure insurance and fails to
do so, or when he fails to informthe principal of the
nonavail ability of insurance from a prospective insurer so
that the principal can obtain insurance from anot her

insurer, the agent may be |iable. See Lowitt, 219 A.2d. at
73; Patterson Agency Inc. v. Turner, . . . 372 A . 2d 258, 262
([Md. Ct. Spec. App.] 1977). The burden of proving the
nonavail ability of insurance coverage is on the insurer or
the broker, because it is an affirmative defense that is

wi thin the peculiar know edge of those familiar with the

mar ket. See Patterson, 372 A.2d at 261. Furthermore, a
broker cannot neet its burden of showing a |lack of proximte
cause between its failure to properly procure insurance and
the insured' s |lack of coverage nerely by showi ng that the
insurer which it approached would not supply the insurance
in question. Testinony that a particular insurer cannot
supply insurance "is a far cry from evidence demonstrating
that such insurance is not elsewhere available.” 1d. at
261-62.

155 F. 3d 488, 499 (4th G r. 1998) (enphases added).
Al t hough Hawai ‘i | aw has not yet addressed the specific
guestion, Mryland' s approach appears to be consistent with

Hawai ‘i's | aw on causation. 1In Knodle v. Wiikiki Gateway Hotel,
Inc., the Hawai ‘i Suprene Court rejected the concepts of
"proxi mate causation” and "foreseeability", instead adopting the

test articulated supra, that the breach at issue nmust be a
"[s]ubstantial factor in bringing about the harm"™ 69 Haw. 376,
390, 742 P.2d 377, 386 (1987). To require plaintiffs to
establish the availability of alternative insurance coverage in
all cases involving negligent failure to procure a policy would
require nore than what the "substantial factor"™ test requires.
Even if a plaintiff would have been unable to obtain alternative
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coverage, an insurance agent's failure to notify the plaintiff
that the agent was unable to obtain coverage, or that the agent
had engaged in conduct resulting in the policy becom ng void,
could still be a "substantial factor" causing the plaintiff's
damages. 3

Therefore, we conclude that the Vreekens were not
required to denonstrate that alternative insurance was avail abl e
as part of their prima facie case. Accordingly, the fact that
the Vreekens did not introduce evidence that they could have
procured an insurance policy does not require the entry of JMOL
in favor of Bi shop Def endants.

(4) Bishop Defendants argue that they were entitled to
JMOL on the Vreekens' Negligent Infliction of Enotional D stress
("NIED") claimbecause the claimarises solely out of the damage
to the Property and no evidence was presented that the Vreekens
suffered serious enotional distress. The general rule in Hawai ‘i
had been that "recovery for the NIED of one not physically
injured is only all owed where there has been sonme physical injury
to property or a person.” Q@ith v. Freeland, 96 Hawai ‘i 147, 150,
28 P.3d 982, 985 (2001) (enphasis added) (quoting Chedester v.
Stecker, 64 Haw. 464, 468, 643 P.2d 532, 535 (1982)) (internal
guotation marks omtted). In 1986, the Legislature adopted
Hawaii Revised Statutes ("HRS") 8§ 663-8.9, which states:

(a) No party shall be liable for negligent infliction
of serious enotional distress or disturbance if the distress
or disturbance arises solely out of damage to property or
mat eri al obj ects.

(b) This section shall not apply if the serious
emopti onal distress or disturbance results in physical injury
to or mental illness of the person who experiences the
emotional distress or disturbance

Haw Rev. Star. 8§ 663-8.9 (1993). As the |anguage of the statute
makes clear, HRS § 663-8.9 "abolished the claimwhere the
underlying basis for the action was property damage. However,
the claimsurvived where the claimnt's enotional distress

resulted in physical injury or nental illness.” Guth, 96 Hawai ‘i

£l For instance, in this case, Steven testified that if he had known
that the Original Policy had not been reinstated, he "definitely wouldn't have
continued on construction until [he] had the insurance."

9
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at 150, 28 P.3d at 985.

Here, sufficient evidence, in the formof testinony
from Steven and Dr. Byron Eliashof, was presented for a jury to
conclude that Steven suffered serious enotional distress and that
this enotional distress resulted in nmental illness —nanely,
clinically diagnosed depression and anxiety. See Tabieros v.
Clark Equip. Co., 85 Hawai ‘i 336, 361, 944 P.2d 1279, 1304 (1997)
("Medi cal proof can be offered to assist in proving the
"seriousness’ of the NNED claim. . . ." (quoting Canpbell wv.

Ani mal Quarantine Station, 63 Haw. 557, 564, 632 P.2d 1066, 1071
(1981)) (internal quotation marks and brackets omtted)).

Li kew se, sufficient evidence, in the formof testinony from
Panel a and Dr. Eliashof, was presented for a jury to concl ude
that Panel a suffered serious enotional distress, which caused her
physical injury and nental illness —irritable bowel syndrone,
depression, and anxiety. Therefore, HRS § 663-8.9 does not bar

t he Vreekens' clains, because the statute does not apply if the
serious enotional distress or disturbance results in physical
injury to or mental illness of the plaintiffs.

(5) Bishop Defendants contend that they were entitled
to JMOL on the Vreekens' negligent-m srepresentation claim The
Crcuit Court did not err, however, in sending the negligent
m srepresentation claimto the jury on the basis of Wengler's
al l eged statenent that he would "take care of" the Oigina
Policy's reinstatenent.

Al t hough, generally, statenents that are prom ssory in
nature cannot support an action for negligent representation, see
Honol ulu Fed. Sav. & Loan Ass'n v. Mirphy, 7 Haw. App. 196, 201-
02, 753 P.2d 807, 812 (1998), there is an exception wherein "[a]

promse relating to future action or conduct will be actionable
if the promi se was made 'wi thout the present intent to
fulfill the promse.'" |d. (enphasis added) (quoting E. Star,

Inc., v. Union Bldg. Materials Corp., 6 Haw. App. 125, 140, 712
P.2d 1148, 1159 (1985)).

Here, there was evidence adduced fromwhich the jury
coul d conclude that Wengler nade the statenment that "I'l| take
care of it" without sufficient intent that he would be able to

10
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renew the policy, despite Steven's reliance on the renewal.
Wengl er testified that when Steven tel ephoned, Wengler did not
tell Steven that he would need a new policy, and did not tel
Steven to nake the insurance renewal paynent by credit card or
any ot her instantaneous neans. Carol Young testified that she
had rem nded Wengl er on several occasions between March 21, 2005
and March 23, 2005 that the renewal paynent was due fromthe
Vreekens. Kenneth Kanehiro, an insurance educator and risk
anal yst who testified during the Vreekens' case-in-chief, stated
t hat where an agent has concerns about tineliness of a policy
renewal paynment it is customary practice to obtain personal
delivery of the paynent. Wengler, however, told Steven to mai
t he paynent i nstead.

Accordingly, the jury could have found that Wengl er

m sl ed Steven through his statenent that "I'll take care of
it[,]" because he did not at that tine believe that he woul d be
able to "take care" of the policy renewal. Bishop Defendants

were therefore not entitled to a JMOL as to the negligent
m srepresentation claim

(6) Bishop Defendants argue that they were entitled to
JMOL on the Vreekens' punitive-damges claimbecause "there was
no evi dence, let alone clear and convincing evidence, that M.
Wenger and [ Bi shop I nsurance]'s conduct was wi |l ful, wanton,
oppressive, malicious, or denonstrated a positive el enent of
consci ous wrongdoi ng. "

The jury found Wengler |iable to the Vreekens for
$10,000.00 in punitive damages. Bishop Defendants contend that
Wengl er cannot be |liable for punitive damages because Wngl er had
no reason to know that the House was under construction when he
applied for the Second Policy. As discussed, however, Wengler's
l[itability stems fromhis failure to notify Steven that his
efforts to reinstate the Oiginal Policy had failed and his
conceal ment from Steven of his conduct that resulted in the
Second Policy becom ng voi d.

Evi dence showed that Wengler had know edge t hat
Seacoast woul d not reinstate the Original Policy on March 23,
2005. Wengl er spoke to Panela on March 25, 2005, and when Panel a

11
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asked Wengl er whet her Steven should call himback, he said no.

I nstead of inform ng Panela or Steven that the Oiginal Policy
had not been reinstated, he filled out the Second Application
using the sane information and the sane phot ographs provided to
hi m over a year before wi thout consulting Steven. Wngler did
this even though, as Steven testified, Steven had originally told
hi mt hat he needed insurance to cover his planned construction.

Al though it was his responsibility to get Steven's
signature to submt the Second Application, Wengler admtted that
he did not give Steven the application to sign. Instead, the
evi dence presented showed that Steven's purported signature on
the Second Application was forged and that the Second Application
falsely stated that there was no renovati on work underway on the
Property. Wengler used the refund check from Seacoast to procure
t he Second Policy and personally signed a check from"HW
| nsurance Serives [sic], Inc."” to cover an additional $9.00, al
W t hout consulting with Steven. Thus, the evidence supports the
jury's conclusion that Wengler acted wantonly, or with an "entire
want of care which would raise the presunption of a conscious
i ndi fference to consequences[,]" or commtted sonme w |l ful
m sconduct.* Masaki v. Gen. Mtors Corp., 71 Haw. 1, 16-17, 780
P.2d 566, 575 (1989).

The jury also found Bi shop Insurance liable to the
Vr eekens for $450,000.00 in punitive danmages. Bishop Defendants
argue that Bishop Insurance is entitled to JMOL on the punitive-
damages cl ai m because there was no evidence that Bi shop I nsurance
ratified Wengler's wongful actions.

On appeal, "[t]he trier of fact's decision to grant or
deny punitive danages will be reversed only for a clear abuse of
discretion.” Anfac, Inc. v. Wiikiki Beachconber Inv. Co., 74
Haw. 85, 138, 839 P.2d 10, 37 (1992). The Hawai ‘i Suprene Court
has further explained that "[t]he deterrent or retributive effect
of punitive damages nust be placed squarely on the shoul ders of

4/ Bi shop Defendants also argue that there was no evidence that
Wengl er acted "with the intent to harm or defraud the Vreekens." The intent
to cause harmis not, however, a necessary predicate to a punitive-damages
claim See Masaki, 71 Haw. at 16-17, 780 P.2d at 575.

12
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t he wongdoer." Lauer v. Young Men's Christian Ass'n of
Honol ul u, 57 Haw. 390, 402, 557 P.2d 1334, 1342 (1976). "A
wrongdoer in this context includes a person superior in authority
who expressly authorizes, ratifies or condones the tortious act
of the enployee.” 1d. The clear and convincing standard of
proof applies to punitive damages. Msaki, 71 Haw. at 16, 780
P.2d at 575.

The two potential theories for punitive danmages agai nst
Bi shop Insurance are that it (1) authorized or ratified Wengler's
activities, or (2) was reckless in utilizing himas an agent.
Al t hough we have concluded that there was sufficient evidence to
raise a question for the jury as to whether a principal -agency
rel ati onshi p had been established between Bi shop | nsurance and
Wengl er based on apparent authority, we find instructive cases
di scussing punitive danages in the context of the enployer-
enpl oyee relationship. This is because the enpl oyer-enpl oyee
rel ati onship appears to provide the strongest basis for the award
of punitive damages under the two potential theories. However,
even if we were to assune for purposes of our analysis that
Bi shop I nsurance and Wengler were in an enpl oyer-enpl oyee
rel ationship, there would still be insufficient evidence to
support an award of punitive damages agai nst Bi shop I nsurance.

In this case, the Vreekens did not present evidence
t hat Bi shop I nsurance authorized or ratified Wengler's
activities. Liability under a ratification theory requires that
"the act conpl ained of be done on behalf of or under the
authority of the enployer, and there nust be clear evidence of
the enpl oyer's approval of the wongful conduct.” Sharples v.
State, 71 Haw. 404, 406, 793 P.2d 175, 177 (1990) (citing Costa
v. Able Distributors, Inc., 3 Haw. App. 486, 490, 653 P.2d 101
105 (1982)). Here, there was nothing to indicate that Bishop
| nsurance knew of Wengler's alleged promse to "take care of" the
reinstatenent. The evidence al so does not show that Bi shop
| nsurance had the requisite know edge to authorize or ratify
Wengl er' s conduct vis-a-vis the Second Application. See id.; cf.
Jarvis v. Mddern Wodnen of Anerica, 406 S.E. 2d 736, 743 (W Va.
1991) (awardi ng punitive damages agai nst insurance conpany for
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the actions of its agent where the conpany knew of the w ongful
actions of the agent, continued to enploy himand took no further
investigation into his sales practices).

The ReSTATEMENT ( SECOND) oF TorTs 8 909 (1979) provides
that a principal can be held liable for punitive damages if "the
agent was unfit and the principal or a managerial agent was
reckless in enploying or retaining hinf.]" Al though we did not
need to address the inclusion of the question regarding Bi shop
| nsurance' s nonitoring or supervision of Wengler on the Speci al
Verdict Form we address the issue here to the extent that it
woul d provide a separate basis for punitive damages.

An award of punitive damages is appropriate "where
t here has been sone w | ful m sconduct or that entire want of care
whi ch woul d rai se the presunption of a conscious indifference to
consequences." Masaki, 71 Haw. at 17, 780 P.2d at 575; Ditto v.
McCurdy, 86 Hawai ‘i 84, 91-92, 947 P.2d 952, 959-60 (1997); see
al so 2 PuniTive DavaGes: LAwWAND Prac. 2d 8§ 24.4 (2013 ed.) ("The
agent is |liable because of the agent's own vicious act and the
princi pal because of recklessness in exposing others to that
vi ciousness."). The evidence presented at trial does not support
an award of punitive damages on this alternative theory either

The only evidence adduced suggesting that Bi shop
| nsurance was negligent in utilizing Wengler's services was
Rosen's testinony that he knew that Wengler had been denied a
di scharge in bankruptcy. This alone is not enough to award
puni tive damages agai nst Bi shop | nsurance.

Q her jurisdictions require nore egregi ous conduct in
order to assess punitive damages agai nst an enpl oyer based on the
enployer's hiring or retaining an enpl oyee. See, e.g., Boyd v.
L.G DeWtt Trucking Co., 405 S. E. 2d 914, 920 (N.C. C. App
1991) (trucking conpany could be liable for punitive damages
where enpl oyee driver had violations in prior three years for
failing to stop for a siren, reckless driving, speeding, and
driving while intoxicated); Bryant v. Livigni, 619 N E. 2d 550,
558 (I'll. App. C. 1993) (punitive damages permtted where
enpl oyer knew t hat enpl oyee had previously attacked a fell ow
enpl oyee and been convicted of aggravated battery, then |ater
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attacked a child resulting in the child s hospitalization).

Thus, in order to assess punitive damges agai nst an enpl oyer for
hiring or retaining, a show ng beyond sinple negligence is
required. Here, however, the Vreekens did not adduce or refer us
to any evidence suggesting that Bishop Insurance's actions were
w I ful or indicated an entire want of care raising a presunption
of conscious indifference on the part of Bishop Insurance with
respect to utilizing Wengler's services. See Ditto, 86 Hawai ‘i

at 91-92, 947 P.2d at 959-60.

Accordingly, the evidence presented at trial does not
support an award of punitive danages agai nst Bi shop | nsurance
under a ratification theory or because Bi shop | nsurance was
grossly negligent in utilizing Wengler's services. W therefore
vacate the award of punitive damages agai nst Bi shop | nsurance.

(7) Bishop Defendants contest the anmount of the

puni tive damages awarded agai nst Wengler, alleging that "the
[Clircuit [Clourt should properly have remtted the $10, 000
punitive award as excessive in |light of [Wngler's] insolvency as
requested by the [renewed notion for JMOL]." Prior to trial,
Bi shop Defendants filed a notion in limne asking the Crcuit
Court to exclude any reference to Wengler's 2009 bankruptcy
filing as irrelevant and unduly prejudicial.® The Grcuit Court
granted the notion. Thus, because of Bishop Defendants' own
request to exclude the evidence, the jury was unaware of
Wengler's financial status at the tinme of trial. Furthernore,
Bi shop Defendants pointed toward no evidence of Wengler's
financial status at the tine of trial in their request to reduce
t he damages award included in their renewed notion for JMOL.
Therefore, Bishop Defendants' argunent as to the reduction of
Wengler's punitive damages is without nerit.®

(8) Bishop Defendants argue that the Crcuit Court

£l As will be discussed infra, the Circuit Court allowed evidence
that an earlier bankruptcy filing by Wengler had been dism ssed to conme in at
trial.

8/ Bi shop Defendants also argue that the award of punitive damages
agai nst Bi shop I nsurance was excessive. However, in |ight of our holding that
punitive damages should not have been awarded agai nst Bi shop |Insurance, we do
not address this argunment.
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erred in admtting evidence related to Wengler's prior, unrelated
bankruptcy case. Specifically, Bishop Defendants contest the
court's decision to allow the Vreekens to question Wengl er about
the dism ssal of a bankruptcy petition for failure to provide
conplete and truthful information about his financial affairs and
about a judgnent entered by a bankruptcy court which found that
Wengl er had incurred debts through false pretenses, fal se

m srepresentations, and/or actual fraud.

Bi shop Defendants argue that such evidence was
irrelevant or, in the alternative, that the probative val ue of
such evidence was substantially outweighed by the prejudicial
effect on the jury. According to Bishop Defendants, the "nere
all egations in a bankruptcy and/or civil action" did not serve to
prove or disprove any disputed fact at trial.

Bi shop Def endants argue that the dism ssal of Wngler's
bankrupt cy proceedi ngs was because he provided "inconpl ete
i nformation", which they claimdoes not amount to an instance of
untrut hful ness. However, at trial, Wengler was asked: "And you

remenber in . . . February 21, 2007 your bankruptcy was di sm ssed
because you failed to provide conplete and truthful information;
correct?". \Wengler responded, "[t]hat's true, yes.” 1In the

context of bankruptcy, failing to provide conplete information
could clearly amount to a m srepresentation that woul d have
bearing on truthful ness.

The Gircuit Court admtted evidence regarding the
bankruptcy matter "as bearing upon M. Wengler's character for
truthful ness[.]" The Vreekens argue that the evidence was
properly admtted under HRE Rule 608. Pursuant to HRE Rul e 608,
"[s] pecific instances of the conduct of a witness, for the
pur pose of attacking the witness' credibility, if probative of
unt rut hf ul ness, may be inquired into on cross-exam nation of the
witness and, in the discretion of the court, may be proved by
extrinsic evidence." Haw. R Evid. 608(b) (1993) (enphasis
added) .

The cases cited by Bi shop Defendants in support of its
position are distinguishable. See Colburn v. Spitz, 11 Haw. 104,
104-05 (Haw. Rep. 1897) (old rule that "particular acts of
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m sconduct cannot be proved for the purpose of inpeaching the
general credibility of a witness" plainly contradicted by HRE
Rul e 608(b) with respect to untruthful ness); Harsco Corp. v.
Renner, 475 F.3d 1179, 1190-91 (10th Cr. 2007) (affirmng
district court's discretionary exclusion of evidence to avoid a
mni-trial where the plaintiff had al ready conceded that she had
signed forns without verifying their accuracy); United States v.
Hawl ey, 562 F. Supp. 2d 1017, 1047-48 (N.D. lowa 2008) (analysis
does not consider Federal Rules of Evidence Rule 608).

The evi dence that Wengler had a bankruptcy petition
di sm ssed due to his failure to provide "conplete and truthfu
information" and that a bankruptcy court had found that he had
i ncurred debts through fal se pretenses, m srepresentations, or
fraud is probative of Wengler's character for untruthful ness.’
Evidence is typically deened rel evant under HRE Rul e 608 when it
"invol ves fraudul ent representati ons made to obtain noney or
ot her advantage to which the falsifier was not entitled.” A
Bowman, Hawaii Rul es of Evidence Manual 88 608-2[1][A] (3d ed.
2006). The evidence here fits that description. See also United
States v. Jensen, 41 F.3d 946, 957 (5th Cr. 1994) (evidence of
fal se statenents nade on a bankruptcy docunment probative of
def endant's character for untruthfulness). Thus, the evidence
was both rel evant and probative.?

Mor eover, the probative value of the evidence was not
out wei ghed by the danger of unfair prejudice. Haw. R Evid. 403.
The GCircuit Court gave a limting instruction with respect to the
evidence. Specifically, before the contested testinony was
heard, the Grcuit Court instructed the jury: "Wiile you may
consider this evidence as bearing upon M. Wengler's character

o While trying to characterize the contested evidence as the result

of Wengler's poor know edge of bankruptcy procedure, Bishop Defendants cite
only to their notion in limne no. 5 and the supporting menorandum In those
documents, Bishop Defendants' attorney sinply characterizes the inport of the
evidence without citation. The argument of counsel is not evidence and does
not advance the appellants' cause. See Leis Famly Ltd. P'ship v. Silversword
Eng' g, 126 Hawai ‘i 532, 534 n.2, 273 P.3d 1218, 1220 n.2 (App. 2012).

8 Bi shop Defendants do not challenge the adm ssion of the contested

evidence on the basis that it was inquired into on direct-exam nation, and we
do not consider this issue
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for truthful ness, you may not consider this evidence for any
other purpose.” A jury is presuned to follow a trial court's
instructions. State v. Cordeiro, 99 Hawai ‘i 390, 413, 56 P.3d
692, 715 (2002). On balance, even if there was sone prejudice
associated wth the introduction of the evidence, Bishop

Def endant s have not established that the prejudice outweighs the
probative value of the evidence. Therefore, the GCrcuit Court
did not abuse its discretion in admtting it.

(9) Bishop Defendants contend that the G rcuit Court
erred in admtting evidence that the signature on the Second
Application was forged. Specifically, they argue that certified
handwiting and docunent exam ner Reed Hayes's expert testinony
that the signature on the Second Application was not Steven's was
either irrelevant or had probative value which was substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury. They further argue that the
Vreekens' contention that Wengler was the forger was w thout any
basi s.

Under HRE Rul e 401, rel evant evidence "neans evi dence
havi ng any tendency to make the exi stence of any fact that is of
consequence to the determnation of the action nore probable or
| ess probable than it would be without the evidence." Haw. R
Evid. 401. Contrary to Bishop Defendants' contention, evidence
that Steven did not sign the insurance application supported the
reasonabl e inference that Wengler had forged Steven's signature
on the Second Application. Wngler personally signed a check
from"HWInsurance Serives [sic], Inc." to pay for the extra
costs for the Second Policy rather than contacting Steven.
Furthernore, Wengler admtted that it was his responsibility to
get Steven's signature, but that he did not believe that he ever
gave it to Steven to sign

No evidence was offered that the insurance application
was ever out of the possession of Wengler or Bishop Insurance.
Thus, the evidence that Steven's signature was forged on a
docunent under the control of Wengler or Bishop |Insurance was
circunstantial evidence that Wengler had forged the signature and
was relevant to the Vreeken's negligence clains, and to the issue
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of punitive damages. Although evidence of the forgery may have
had sonme prejudicial effect, its probative value was not
out wei ghed by the danger of unfair prejudice. See Haw. R Evid.
403 (1993). Bishop Defendants have not shown that the Crcuit
Court abused its discretion in its application of HRE Rul e 403.

(10) Bishop Defendants argue that the GCrcuit Court
erred in excluding evidence concerning the details of the House
col | apse because "[e]vidence of the series of m stakes and
negl i gent actions taken" by Steven is relevant to Steven's
credibility and the question of whether one of the insurance
policies would have covered the col |l apse. Bishop Defendants
present no argunment on the question of how this evidence
i npeaches Steven's credibility; thus, the first argunent is
wai ved. Haw. R App. P. 28(b) (7).

As to the second argunent, Bishop Defendants appear to
allege that it was necessary for the specific facts surroundi ng
t he House collapse to be introduced into evidence at trial for
Bi shop Defendants to refute the causation elenment of the
Vr eekens' negligence action, and thus the evidence was
erroneousl y excl uded.

Bi shop Def endants argue that the cause of the coll apse
was relevant to causation —specifically, whether the | oss would
have been covered under the Original Policy. However, the
Oiginal Policy had not been renewed and evidence related to the
col | apse woul d have created a coverage dispute within the trial
t hat woul d have been confusing to the jury. Moreover, the
negligence at issue was the failure to notify the Vreekens that
they had no insurance coverage due to Wengler's actions, thereby
depriving the Vreekens of the opportunity to secure alternate
i nsurance protection. Evidence concerning the cause of the
col | apse woul d not have addressed whet her the Vreekens suffered
harmas the result of such negligence. Steven, in fact,
testified that he woul d have stopped construction if he had known
that he did not have insurance. Thus, Bishop Defendants have not
shown error.

(11) Bishop Defendants failed to present any argunent
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in support of their point of error that the Crcuit Court erred
in entering judgnent or granting remttitur of the jury's general
damages award because HRS 8§ 663-8.9 "limts the award of genera
damages for clains arising exclusively frominjury to property."”
This point appears to substantively duplicate the fourth point of
error, which relates to the NIED clainms. To the extent that this
is a separate point of error, it is waived. Haw. R App. P

28(b) (7).

(12) Bishop Defendants contend that the Crcuit Court
erred in admtting evidence of the Vreekens' |egal fees incurred
inlitigation with Lloyd's, and in failing to grant judgnment or
remttitur to Wengler or Bishop Insurance "in light of the
substanti al conparative negligence of the Vreekens and the
affirmati ve wai ver of fees and costs by all parties in the
Ll oyd's Final Judgnent.” The point of error, however, fails to
conply with HRAP Rul e 28(b)(4), which requires that each point of
error shall state "where in the record the alleged error
occurred; and . . . where in the record the alleged error was
objected to or the manner in which the alleged error was brought
to the attention of the court or agency.” Haw. R App. P
28(b)(4). In addition, to the extent that Bi shop Defendants
contend that the Crcuit Court erroneously admtted evidence, the
poi nt of error must include "a quotation of the grounds urged for
the objection and the full substance of the evidence admtted or
rejected[.]" Haw. R App. P. 28(b)(4)(A).

Even if we were to address the nerits of the point,

Bi shop Defendants' substantive argunents are insufficiently
argued and therefore fail. First, Bishop Defendants argue that
whil e Uyenura v. Wck, 57 Haw. 102, 551 P.2d 171 (1976), provides
that a plaintiff can recover attorneys' fees froma defendant for
attorneys' fees expended defending against a third-party's claim
if the expenses were incurred as a result of the defendants’
wrongful conduct, "this limted exception is not applicable in
this case where the jury found the Vreekens 40% conparatively
negligent. Uyenmura, 57 Haw. at 108, 551 P.2d at 176." Bishop
Def endants' concl usi on, however, is not directly supported by
Uyenura, as that case does not address the issue of conparative
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negli gence. See State v. Vinuya, 96 Hawai ‘i 472, 486, 32 P.3d
116, 130 (App. 2001) (conclusory contentions do not constitute
argunents).

Second, Bishop Defendants contend that an award of fees
and costs was inappropriate in light of the court's order in the
underlying Lloyd's litigation, holding that "each party shal
bear its or their attorneys' fees and costs." Bishop Defendants
did not provide any further analysis, failing to argue, for
i nstance, why the | anguage in the LlIoyd' s Judgnment shoul d be
di spositive where, subsequent to the entry of that judgnent, a
jury found Bi shop Defendants liable for a variety of torts.

Bi shop Defendants' argunents are not only insufficient for proper
appel l ate review, they are unpersuasive.

(13) In brief argunent that cites two out-of-state
cases, Bishop Defendants contend that a negligent insurance
agent's liability for special damages, in an action for negligent
failure to procure a policy, should be capped at the anmount that
the insured woul d have been entitled to under the policy.

Al though the basic | egal proposition is potentially of sone
merit, Bishop Defendants fail to allege to what extent the
"speci al damages" award should be reduced in this case. This is
particularly problematic since, contrary to Bi shop Def endants
all egation, the jury's award of $352,757.68 in special damages
was not only "for coverage under the policy", but also included
speci al damages related to the negligent m srepresentation
claim® Thus, we decline to address the point of error.

Therefore, IT IS HEREBY ORDERED t hat the Final Judgnent
in Favor of Third-Party Plaintiffs Steven and Panel a Vreeken and
Agai nst Third-Party Defendants Harry Wengl er and Bi shop | nsurance
Agency, Inc., filed on August 6, 2009 is reversed as to the award

o The special verdict formdid not differentiate between specia
damages for negligence and special damages for negligent m srepresentation
Moreover, the jury instruction as to special damages instructed the jury to
consider, inter alia, "[t]he insurance coverage [the Vreekens] should have
received, | ost business income, [and] rental expenses[.]" Thus, even though
Bi shop Def endants all ege some dollar amounts with respect to the policy for
the first time in their reply brief, they do not address how the specia
damages for negligence should be distinguished from special damages for
negligent m srepresentation
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of punitive damages agai nst Bi shop Insurance and affirnmed in al

ot her respects.

DATED: Honol ul u,

On the briefs:

Janmes H. Hershey and
Kat hl een M Dougl as
(Fukunaga Mat ayoshi Hershey
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for Third-Party Defendants-
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Paul S. Aoki,

Connie C. Chow, and

Gary P. Quimng
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