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NO. CAAP-14- 0000745

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PELE DEFENSE FUND, a Hawaii non-profit corporation,

RALPH PALI KAPU DEDVAN, individually and as President of the
PELE DEFENSE FUND, TERRI L. NAPEAHI, JOHN JOSEPH GRI FFI THS, JR.,
and TAMW KAAWA, Pl aintiffs-Appellants,

V.

DEPARTMENT OF LAND AND NATURAL RESOURCES, DI VI SI ON OF FORESTRY
AND W LDLI FE, STATE OF HAWAI ' |, Def endant s- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE THI RD Cl RCUI T
(CVIL NO. 12- 1- 0568)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of the record on appeal, it appears that we
| ack appellate jurisdiction over this appeal that Plaintiffs-
Appel  ants Pel e Def ense Fund (Appel |l ant Pel e Defense Fund), Ral ph
Pal i kapu Dednman (Appel |l ant Dednan), Terri L. Napeahi (Appellant
Napeahi ) and John Joseph Giffiths, Jr. (Appellant Giffiths),
have asserted fromthe Honorable Genn S. Hara's March 17, 2014
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j udgnent, because the March 17, 2014 judgnent does not satisfy
the requirenents for an appeal able final judgnment under Hawaii
Revi sed Statutes (HRS) 641-1(a) (1993 & Supp. 2013), Rule 58 of
the Hawai ‘i Rules of G vil Procedure (HRCP) and the holding in
Jenkins v. Cades Schutte Flemng & Wight, 76 Hawai ‘i 115, 119,

869 P.2d 1334, 1338 (1994).

HRS § 641-1(a) authorizes appeals to the internedi ate
court of appeals fromfinal judgnents, orders, or decrees.
Appeal s under HRS 8§ 641-1 "shall be taken in the manner
provided by the rules of court.” HRS 8 641-1(c). HRCP Rule 58
requires that "[e]very judgnent shall be set forth on a separate
docunent." The Suprene Court of Hawai‘i requires that "[a]n
appeal may be taken . . . only after the orders have been reduced
to a judgnment and the judgnent has been entered in favor of and
agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins, 76 Hawai ‘i at 119, 869 P.2d at 1338. "Thus, based on
Jenkins and HRCP Rul e 58, an order is not appeal able, even if it
resolves all clains against the parties, until it has been

reduced to a separate judgnent." Carlisle v. One (1) Boat, 119

Hawai ‘i 245, 254, 195 P.3d 1177, 1186 (2008). Wen interpreting
the requirenents for an appeal able final judgnment under HRS

8 641-1(a) and HRCP Rul e 58, the Suprenme Court of Hawai ‘i has
expl ai ned t hat

[i]f we do not require a judgment that resolves on its face
all of the issues in the case, the burden of searching the
often volum nous circuit court record to verify assertions
of jurisdiction is cast upon this court. Nei t her the
parties nor counsel have a right to cast upon this court the
burden of searching a volum nous record for evidence of
finality, . . . and we should not make such searches
necessary by allowing the parties the option of waiving the
requi rements of HRCP [Rule] 58
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Jenkins, 76 Hawai ‘i at 119, 869 P.2d at 1338 (original enphasis;
citation omtted). "[A]n appeal fromany judgnment wll be

di sm ssed as premature if the judgnent does not, on its face,

either resolve all clains against all parties or contain the
finding necessary for certification under HRCP [Rule] 54(b)." 1d.
(original enphasis).

The March 17, 2014 judgnent neither enters judgnent as
to all parties who appeared in this case nor contains the finding
necessary for certification under HRCP Rul e 54(b). Al though the
March 17, 2014 judgnent enters judgnent in favor of Defendant-
Appel | ee Departnent of Land and Natural Resources, Division of
Forestry and Wldlife, State of Hawai‘i (Appellee State DLNR),
and agai nst Appell ants Pel e Def ense Fund, Dedman, Napeahi and
Giffiths, the March 17, 2014 judgnent does not enter judgnent
against, or dismss the conplaint as to, Plaintiff-Appellee Tamy
Kaawa (Appell ee Kaawa). G anted, the parties purported to
stipulate to voluntarily dism ss Appellee Kaawa fromthis case

pursuant to HRCP Rule 41(a)(1)(B)! by way of the July 9, 2013

! Rul e 41(a) of the Hawai ‘i Rules of Civil Procedure

Rul e 41. Di smi ssal of actions.
(a) Voluntary dism ssal: Effect thereof.

(1) By plaintiff; by stipulation. An action may
be di sm ssed by the plaintiff wi thout order of court (A) by
filing a notice of dism ssal at any time before the return
date as provided in Rule 12(a) or service by the adverse
party of an answer or of a motion for summary judgment, or
(B) by filing a stipulation of dism ssal signed by al
parties who have appeared in the action, in the manner and
form prescribed by Rule 41.1 of these rules. Unl ess
otherwi se stated in the notice of dism ssal or stipulation
the dism ssal is without prejudice, except that a notice of
di sm ssal operates as an adjudication upon the merits when
filed by a plaintiff who has once dism ssed in any court of
the United States, or of any state, territory or insular
possession of the United States an action based on or
including the same claim

(conti nued. ..)



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

"Stipulation for Voluntary Partial Dismssal as to Pro Se
Plaintiff Tammy Kaawa; Order[,]" and the Suprene Court of Hawai ‘i
has held that where parties properly stipulate to dism ss clains

wi thout an order of the court pursuant to HRCP Rule 41(a)(1)(B)

"a separate judgnent is neither required nor authorized, inasmnuch
as a plaintiff’s dismssal of an action, by filing a stipulation
of dism ssal signed by all parties [pursuant to HRCP

Rule 41(a)(1)(B)], is effective without order of the court."

Amantiad v. Odum 90 Hawai ‘i 152, 158 n.7, 977 P.2d 160, 166 n.7

(1999) (internal quotation marks and brackets omtted). However,
conpliance wwth HRCP Rule 41(a)(1)(B) is required. Although the
parties in the instant case purported to dism ss Appell ee Kaawa
fromthis case by filing the July 9, 2013 "Stipul ation for

Vol untary Partial Dismssal as to Pro Se Plaintiff Tamy Kaawa;
Order[,]" no attorney signed this stipulation on behalf of
Appel l ee State DLNR, despite that HRCP Rule 41(a)(1)(B) expressly
required the signatures of all parties who have appeared in the
action. The space for the signature of Appellee State DLNR s
attorney is blank. The presiding judge signed this docunent
beneath a statenment that "[t]he foregoing stipulation is approved

and so ordered." Therefore, this July 9, 2013 docunent is a

Y(...continued)

(2) By order of court. Except as provided in
paragraph (1) of this subdivision of this rule, an action
shall not be dism ssed at the plaintiff’s instance save upon
order of the court and upon such terms and conditions as the
court deems proper. If a counterclaimhas been pleaded by a
defendant prior to the service upon the defendant of the
plaintiff’s notion to dism ss, the action shall not be
di sm ssed agai nst the defendant’s objection unless the
counterclaimcan remain pending for independent adjudication
by the court. Unl ess otherwi se specified in the order, a
di sm ssal under this paragraph is without prejudice
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court order that dism ssed Appellee Kaawa fromthis case rather
than an HRCP Rul e 41(a)(1)(B) stipulation for dismssal, and,
thus, the final judgnent in this case nust, on its face,
expressly resolve Appellee Kaawa's claimin the original
conplaint (as well as all other clains that the circuit court
resol ved through court orders in this case). The March 17, 2014
j udgnent does not resolve Appellee Kaawa's claimin the original
conpl aint and does not contain an express finding of no just
reason for delay in the entry of judgnent as to one or nore but
fewer than all clains or parties pursuant to HRCP Rul e 54(Db).

Al t hough the March 17, 2014 judgnent contains a statenent that
declares that "[t]here are no remaining clains, parties, or
issues in this matter[,]" the Suprenme Court of Hawai ‘i has
specifically rejected such | anguage for a final judgnent,
expl ai ni ng t hat

[a] statement that declares "there are no other outstanding
claims" is not a judgnment. If the circuit court intends that
clainms other than those listed in the judgment | anguage should be
dism ssed, it nmust say so: for exanple, "Defendant Y's
counterclaimis dism ssed,” or "Judgment upon Defendant Y's
counterclaimis entered in favor of Plaintiff/Counter-

Def endant Z," or "all other clainms, counterclainm, and cross-
claims are dism ssed."

Jenkins, 76 Hawai ‘i at 119-20 n.4, 869 P.2d at 1338-39 n.4
(enphasi s added). Because the March 17, 2014 judgnent neither
resolves all clains against all parties nor contains the finding
necessary for certification under HRCP Rul e 54(b), the March 17,
2014 judgnment does not satisfy the requirenents for an appeal abl e
final judgnment under HRS § 641-1(a), HRCP Rule 58 and the hol di ng

in Jenkins.
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Absent an appeal able final judgnent in this case,
Appel  ants Pel e Def ense Fund, Dedman, Napeahi and Giffiths'
appeal is premature and we | ack appellate jurisdiction over
appel l ate court case nunber CAAP-14-0000745. Therefore,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
CAAP- 14- 0000745 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, June 20, 2014.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





