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NO. CAAP-14- 0000739

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

GAlI VIN ALAO and GEMVA ABELLA ALAQ,
Pl ai ntiffs-Counterclai mDefendant s- Appel | ant s,
V.
ONEVEEST BANK, FSB,
Def endant - Count ercl ai mant Pl ai ntiff-Appel | ee,
and
MORTGAGE ELECTRONI C REG STRATI ON SYSTEMS, | NC.
Def endant - Appel | ee,
and
Does 1-50, Defendant

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 10-1-2746-12)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ. )

Upon review of the record, it appears that we | ack
appel late jurisdiction over the appeal by Plaintiffs-Counterclaim
Def endant s- Appel l ants Gaivin Alao and Gemma Abella Al ao
(Appel I ant s).

On Decenber 28, 2010, Appellants filed a Conplaint for
Declaratory and Injunctive Relief, for Rescission and for Damages
agai nst Def endant - Count er cl ai mant - Appel | ee OneWest Bank, FSB
(Onewest) and Def endant - Appel | ee Mortgage El ectronic Registration
Systens (MERS) (collectively Appellees).

On May 25, 2011, Appellants filed a First Amended
Conmpl aint for Declaratory and Injunctive Relief, for Rescission
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and for Danages agai nst Appellees. Appellants requested
Declaratory Relief for violation of HRS Chapter 480 (Count 1),
Damages for Unfair and Deceptive Acts and Practices for violation
of HRS Chapter 480 (Count 11), Declaratory Relief and Danages for
Il egal and Fraudul ent Assignnment of their nortgage (Count I11),
TI LA Cancel |l ati on and Resci ssion (Count 1V), Declaratory Judgnent
for title (Count V), and Punitive Damages (Count VI).

On Novenber 20, 2011, Appellees filed an Answer to the
First Amended Conpl ai nt and Onewest filed a Counterclai magainst
Appel lants for (1) Ratification of Non-Judicial Foreclosure and
(2) Wit of Possession for the Property.

On April 15, 2012, Appellees filed a Mdtion for Summary
Judgnent Re: First Anended Conpl aint and Onewest Bank, FSB's
Counterclaimfor (1) Ratification of Non-Judicial Foreclosure and
(2) Wit of Ejectnent/Possession. Appellees requested summary
judgment in their favor on all of Appellants' clains and sunmary
judgnent in favor of Onewest on all of Onewest's counterclains.

Also on April 15, 2012, Appellees filed a Mdtion to
D squalify the Dubin Law O fices from Representing Plaintiffs.
Appel | ees all eged that an attorney with Dubin Law O fices
previously represented Onewest, thus, there was a conflict of
interest that disqualified the entire firmfromrepresenting
Appel | ant s.

On Cctober 5, 2012, the circuit court issued a
Menor andum Opi ni on on Motion to Disqualify the Dubin Law Ofices
from Representation of Plaintiffs and Order. The circuit court
granted Appellees’ Mtion to Disqualify the Dubin Law O fices
from Representing Plaintiffs

On Novenber 5, 2012, the circuit court denied
"Plaintiff's (1) Mdtion for a Stay Renewi ng Request for an
Evidentiary Hearing Concerning the D squalification of the Dubin
Law O fices fromthe Representation of Plaintiffs, or in the
Alternative (2) Mtion for a Stay Reserving Question of the
Disqualification to the Hawaii Suprenme Court pursuant to HRAP
Rule 15, or in the Alternative (3) Mtion for Stay Pendi ng Appeal
to the Hawaii Internediate Court of Appeals and/or Pendi ng
Emergency Petition to the Hawaii Suprene Court.™
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On July 7, 2013, Appellants filed a "Rule 54(b)
Revision Motion to Set Aside the Cctober 5, 2012 ' Menorandum
Opinion on Motion to Disqualify the Dubin Law Ofices from
representation of Plaintiff and Order' Based on M stake and/or
Fraud upon the Court and for Sanctions" (Mdtion to Set Aside).
Appel  ants requested, pursuant to Hawai ‘i Rules of Cvil
Procedure (HRCP) Rule 54(b) and 60(b), that the circuit court
change its decision regarding the disqualification of the Dubin
Law O fices.

On August 30, 2013, the circuit court issued an O der
Granting Defendants Onewest Bank, FSB's and Mortgage El ectronic
Regi stration Systens, Inc.'s Mtion for Summary Judgnent Filed
March 15, 2012.

On Septenber 11, 2013, a Judgnent was entered in favor
of Appel |l ees and agai nst Appellants on all of Appellants' clains
in the First Anended Conpl aint and in favor of Onewest and
agai nst Appellants on all counterclai ns by Onewest.

On March 3, 2014, the circuit court issued an "O der
Denying Plaintiffs and Countercl ai m Defendants Gaivin Al ao and
Gemma Abella Alao's Rule 54(b) Revision Mdtion to Set Aside the
Cctober 5, 2012 ' Menorandum Opinion on Mition to Disqualify the
Dubin Law O fices from Representation of Plaintiffs and O der’
Based on M stake and/or Fraud upon the Court and for Sanctions,
Filed on July 3, 2013" (Order Denying Mdtion to Set Aside).

On April 2, 2014, Appellants filed a Notice of Appeal.
Appel  ants appeal from (1) the Menorandum Opi nion on Mdtion to
Disqualify the Dubin Law O fices from Representation of
Plaintiffs and Order, filed on Cctober 5, 2012, (2) the Oder
Granting Defendants Onewest, FSB's and Mortgage El ectronic
Regi stration Systens, Inc.'s Mtion for Summary Judgnent Filed
March 15, 2012, filed on August 30, 2013, (3) the Judgnent, filed
on Septenber 11, 2013, and (4) the Order Denying Mtion to Set
Asi de.

HRS § 641-1(a) (Supp. 2013) authorizes appeals from
"final judgnents, orders, or decrees[.]" HRS 8§ 641-1(a).

Appeal s under HRS 8§ 641-1 "shall be taken in the manner
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provided by the rules of the court.” HRS § 641-1(c) (Supp.
2013).

Rul e 58 of the HRCP requires that "[e]very judgnment
shall be set forth on a separate docunent." The Suprene Court of
Hawai ‘i has held that "[a]n appeal may be taken . . . only after
the orders have been reduced to a judgnment and the judgnment has
been entered in favor of and against the appropriate parties
pursuant to HRCP [Rule] 58[.]" Jenkins v. Cades Schutte Flen ng
& Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994). "An
appeal froman order that is not reduced to a judgnent in favor
or against the party by the tine the record is filed in the
suprene court will be dismssed.” |[d. at 120, 869 P.2d at 1339
(footnote omtted). Thus, the circuit court nmust enter a single
judgnent that resolves all clains in all cases that the circuit
court has consolidated, unless the circuit court certifies the
judgment (on less than all clains) for appeal pursuant to HRCP
Rul e 54(b).

The Septenber 11, 2013 Judgnent was a separate final
judgnent entered in favor of Appellees and agai nst Appellants on
all clains in the First Anended Conplaint and in favor of Onewest
and agai nst Appellants on all counterclains by Onewest. Thus,
the Septenber 11, 2013 Judgnent was an appeal abl e final judgnment
under HRS § 641-1.

"[Al]s a general rule, an appeal froma final judgnent
in a case brings up for review all preceding interlocutory orders
in the case." State v. Adam 97 Hawai ‘i 475, 482, 40 P.3d 877,
884 (2002) (citations omtted). As this court held in CAAP-12-
0000982, the Menorandum Opi nion on Mdtion to Disqualify the Dubin
Law O fices from Representation of Plaintiff and Order, filed on
Cctober 5, 2012, was an interlocutory order. Therefore, the
Menor andum Opi ni on on Motion to Disqualify the Dubin Law Ofices
from Representation of Plaintiffs and Order, filed on October 5,
2012 is appealable only if the final judgnent was properly
appeal ed.

An order granting a notion for sunmary judgnment is also
an interlocutory order. Bank of Honolulu v. Anderson, 3 Haw.
App. 545, 548, 654 P.2d 1370, 1373 (1982)(notions granting and
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denying the notions for summary judgnent is not a "judgnent" as
the word is used in HRCP Rule 54(a), 58, and 73(a)). Thus, the
Order Granting Defendants OneWest, FSB's and Mrtgage El ectronic
Regi stration Systens, Inc.'s Mtion for Summary Judgnent Filed
March 15, 2012, filed on August 30, 2013, is also appeal able only
if the final judgnent was properly appeal ed.

Lastly, the Order Denying Modtion to Set Aside is
appeal able only if the final judgment was properly appeal ed.

Appel lants filed a Notice of Appeal on April 2, 2014.
However, the Judgnment was filed on Septenber 11, 2013. Thus, the
Notice of Appeal was filed nore than 30 days after the entry of
t he Judgnent.

Appel l ants attenpt to rely upon the March 3, 2014
denial of their Motion to Set Aside to extend the tine to file a
notice of appeal.

"If any party files a tinmely notion for judgnment as a
matter of law, to anended findings or nmake additional findings,
for a newtrial, to reconsider, alter or anmend the judgnent or
order, or for attorney's fees or costs, the tinme for filing the
notice of appeal is extended until 30 days after entry of an
order disposing of the notion[.]" HRAP Rule 4(a)(3).

"HRCP Rul e 54(b) is applicable to the reconsideration
of a pre-judgnment interlocutory order, because HRCP Rul e 54(b)
provi des that an order or other formof decision is subject to
revision at any tine before the entry of judgnment adjudicating
all the clains and the rights and liabilities of all the
parties.”" Stop Rail Now v. De Costa, 120 Hawai ‘i 238, 245, 203
P.3d 658, 665 (App. 2008). However, "The tolling provision in
HRAP Rule 4(a)(3) applies to a notion to reconsider a "judgnent,"
not an interlocutory order.” 1d. Thus, the Mition to Set Aside
was not a tolling notion and could not extend the time to file a
notice of appeal.

Appel lants also cited HRCP Rule 60(b) as authority for
the Motion to Set Aside. However, "Rule 60(b) only applies to a
"final judgnment, order, or proceeding. . . This court has defined
"final order"” to nean "an order ending the proceedings, |eaving
not hing further to be acconplished. Consequently, an order is
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not final if the rights of a party involved remai n undeterm ned
or if the matter is retained for further action." Cho v. State,
115 Hawai ‘i 373, 382-83, 168 P.3d 17, 26-27 (2007). Mdtions for
reconsi deration of an interlocutory order cannot be properly
characterized as a notion under HRCP Rule 60(b). 1d. at 383, 168
P.3d at 27 (citing Peterson v. Lindher, 765 F.2d 698, 704 (7"
Cr. 1985)(notions for reconsideration of interlocutory order
cannot be properly characterized as a notion under FRCP Rul e
60(b)). Therefore, relief pursuant to HRCP Rul e 60(b) was not
available. 1d. (HRCP Rule 60(b) relief not available for notion
for reconsideration of interlocutory sanction order).

Absent a tolling of the time to file a notice of
appeal, a notice of appeal nust have been filed wthin 30 days
after entry of the Septenber 11, 2013 Judgnent. The Notice of
Appeal was not filed until April 2, 2014. Therefore, the appeal
was untinmely. HRAP Rule 4(a)(1). The failure to file a tinely
notice of appeal in a civil matter is a jurisdictional defect
that the parties cannot waive and the appellate courts cannot
di sregard in the exercise of judicial discretion. Bacon v.
Karlin, 68 Haw. 648, 650, 727 P.2d 1127, 1128 (1986); HRAP Rul e
26(b) ("[NJo court or judge or justice is authorized to change
the jurisdictional requirenents contained in Rule 4 of [the
HRAP] . ") .

For these reasons, |IT IS HEREBY ORDERED that this
appeal is dismssed for |lack of appellate jurisdiction.
DATED: Honol ul u, Hawai ‘i, June 30, 2014.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





