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NO. CAAP-14- 0000681

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PEER NEWS LLC, dba CI VI L BEAT,
Plaintiff-Appellee,
V.
Cl TY AND COUNTY OF HONOLULU and
HONCLULU POLI CE DEPARTMENT,
Def endant s- Appel | ees,
and
STATE OF HAVAI ‘I ORGANI ZATI ON OF PQOLI CE OFFI CERS,
| nt er venor - Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 13-1-2981)

ORDER
(1) DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON;
AND
(2) ORDER DENYI NG MOTI ON FOR STAY AS MOOT
(By: Fol ey, Presiding Judge, Fujise and Leonard, JJ.)

Upon review of the record in CAAP-14-0000681, it
appears that we |ack appellate jurisdiction over the appeal by
| nt er venor - Def endant - Appel | ant State of Hawai ‘i Organi zati on of
Police Oficers (SHOPO, fromthe Order Ganting Plaintiff's

Motion for Sunmary Judgnent (Filed Decenber 17, 2013), filed on
March 27, 2014.
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On March 27, 2014, the circuit court entered an O der
Ganting Plaintiff's Mdtion for Summary Judgnent (Filed Decenber
17, 2013). The order explained the circuit court's rationale for
granting the notion for summary judgnent by Plaintiff-Appellee
Peer News LLC, dba Cvil Beat (G vil Beat). However, the order
was not certified, pursuant to Hawai ‘i Rules of Civil Procedures
(HRCP) Rule 54(b), and the record on appeal does not contain a
judgnment on the Order Granting Plaintiff's Mtion for Summary
Judgnent (Filed Decenber 17, 2013).

On March 28, 2014, SHOPO filed a Notice of Appeal from
the Order Ganting Plaintiff's Mtion for Summary Judgnent (Filed
Decenmber 17, 2013). On May 22, 2014, SHOPO filed a Mdtion for
Stay Upon Appeal with this court.

HRS § 641-1(a) (Supp. 2013) authorizes appeals to the
internmedi ate court of appeals from"final judgnments, orders, or
decrees[.]" HRS 8§ 641-1(a). Appeals under HRS § 641-1 "shall be
taken in the manner . . . provided by the rules of court.”" HRS
8 641-1(c). Rule 58, HRCP requires that "[e]very judgnment shal
be set forth on a separate docunent.™

An order granting summary judgnent is not a judgnent
within the nmeaning of HRCP Rule 58. M _F. Wllianms, Inc. v. Gty
and County of Honolulu, 3 Haw. App. 319, 322-23, 650 P.2d 599,
601- 02 (1982).

Under HRCP Rul e 58, the suprene court has held that
"[a]ln appeal may be taken . . . only after the orders have been
reduced to a judgnent and the judgnent has been entered in favor
of and against the appropriate parties pursuant to HRCP [ Rul e]
58[.]" Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i
115, 119, 869 P.2d 1334, 1338 (1994). "Thus, based on Jenkins
and HRCP Rul e 58, an order is not appealable, even if it resolves
all clains against the parties, until it has been reduced to a
separate judgnent." Carlisle v. One (1) Boat, 119 Hawai ‘i 245,
254, 195 P.3d 1177, 1186 (2008); Alford v. Cty and County of
Honol ul u, 109 Hawai ‘i 14, 20, 122 P.3d 809, 815 (2005) ("[A]n
order disposing of a circuit court case is appeal abl e when the
order is reduced to a separate judgnent."” (Ctation omtted,
enphasi s added)).
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The Order Granting Plaintiff's Mtion for Summary
Judgnent (Filed Decenber 17, 2013) is also not certified as an
appeal abl e interlocutory order, pursuant to HRCP Rule 54(b). The
finding necessary for certification under HRCP Rule 54(b) is "an
express determnation that there is no just reason for delay .

for the entry of judgnment." HRCP Rule 54(b). "[A] party
cannot appeal froma circuit court order even though the order
may contain [HRCP Rule] 54(b) certification |anguage; the order
nmust be reduced to a judgnent and the [ HRCP Rul e] 54(b)
certification | anguage nust be contained therein." Oppenhei ner
v. AIG Hawaii Ins. Co., 77 Hawai‘i 88, 93, 881 P.2d 1234, 1239
(1994). "An appeal froman order that is not reduced to a
judgment in favor or against the party by the time the record is
filed in the suprenme court wll be dismssed."” Jenkins, 76
Hawai ‘i at 120, 869 P.2d at 1339 (footnote omtted).

The Oder Ganting Plaintiff's Mdtion for Summary
Judgnent (Filed Decenber 17, 2013) does not contain the required
HRCP Rul e 54(b) | anguage that "there is no just reason for del ay

for the entry of judgnent," and was not entered in favor
and agai nst any party. Thus, it is not appeal able pursuant to
HRCP Rul e 54(b).

There is also no separate judgnment in the record on
appeal. Therefore, even if the order was property certified, it
is not appealable for |lack of a separate judgnent.

Absent an appeal able final judgnment in this case, this
appeal is premature, and the internediate court of appeals |acks
appellate jurisdiction. Wen the internediate court of appeals
determnes that it lacks jurisdiction, the only appropriate
remedy is dismssal of the appellate case:

[Jlurisdiction is the base requirement for any court considering
and resol ving an appeal or original action. Appellate courts, upon
determ ning that they lack jurisdiction shall not require anything
other than a dism ssal of the appeal or action. Wthout
jurisdiction, a court is not in a position to consider the case
further. Thus, appellate courts have an obligation to insure that
they have jurisdiction to hear and determ ne each case. The | ack
of subject matter jurisdiction can never be waived by any party at
any time. Accordingly, when we perceive a jurisdictional defect in
an appeal, we nmust, sua sponte, dism ss that appeal

Housing Fin. and Dev. Corp. v. Castle, 79 Hawai ‘i 64, 76, 898

P.2d 576, 588 (1995) (citation, internal quotation marks, and
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ellipsis points omtted; enphasis added); Peterson v. Hawaii
Electric Light Conpany, Inc., 85 Hawai‘i 322, 326, 944 P.2d 1265,
1269 (1997), superseded on other grounds by HRS § 269-15.5 (Supp.
1999); Pele Defense Fund v. Puna Geothermal Venture, 77 Hawai ‘i
64, 69 n.10, 881 P.2d 1210, 1215 n. 10 (1994).

Therefore, |IT IS HEREBY ORDERED t hat appeal No. CAAP-
13-0003147 is dism ssed for lack of appellate jurisdiction.

| T IS FURTHER ORDERED that the Mdtion for Stay, filed
by SHOPO, on May 22, 2014 is dism ssed as noot.

DATED: Honol ul u, Hawai ‘i, June 2, 2014.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





