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Def endant s/ Count ercl ai m Pl aintiffs/Appellants Janes
Pfl ueger, Pflueger Properties, and Pila‘a 400, LLC (collectively,
Pfl ueger) appeal fromthe "Order Granting Plaintiffs and
Count ercl ai m Def endants [/ Appel | ees] Richard Marvin, 111, Ay
Marvin, N cholas Fred Marvin and Barbara C. Nel son, Individually
and on Behalf of the Barbara C. Nel son Revocabl e Trust
[ (collectively, Plaintiffs)], As Amended, Mdtion For Wit of
Assi stance and Execution,"” entered March 21, 2013 in the Grcuit
Court of the Fifth Grcuit® (circuit court).

On appeal, Pflueger contends the circuit court:

(1) erred when it ordered Pflueger to execute a G ant
of Non- Excl usi ve Easenent (G ant of Easenment) per a prior circuit
court order affirmed by the Hawai ‘i Supreme Court;

(2) erred when it ordered Pflueger to pay attorneys’
fees and costs "as a sanction because the Order to Execute the
Recordabl e Grant of Easenment was in Error"”; and

(3) violated Pflueger's "rights to due process, by
refusing to consider [Pflueger's] argunents,” and by erroneously
hol di ng that the easenent issue had been deci ded.

| . BACKGROUND

A. Prior litigation between the parties.

This case arises fromlitigation initiated in 2002,
which culmnated in Marvin v. Pflueger, 127 Hawai ‘i 490, 493, 280
P.3d 88, 91 (2012). Marvin provides the follow ng background:

Plaintiffs Richard Marvin, I1l; Amy Marvin; Nicholas Fred
Mar vi n; and Barbara Nelson ("plaintiffs") are | andowners and
residents of Pila‘a Bay, Kaua‘i. They live on Haena Kul eana

a kul eana? adjacent to property owned by one of the named
def endants, Pila‘a 400, LLC. In 1965, prior to plaintiffs
purchase of the property, the kul eana was partitioned
plaintiffs own two-thirds of Haena Kul eana and Hei di
Huddy-Yamanot o (" Huddy-Yamanmpto"), not a party to the
action, owns the remaining one-third of Haena Kul eana

A. The Trial Court's Proceedings

Plaintiffs filed an action for damages and injunctive relief
on April 12, 2002 after James Pflueger graded the bluff on

! The Honorabl e Kathl een N. A. Wat anabe presided

2 "' Kul eana' neans 'a small area of | and such as were awarded in fee

by the Hawaiian nonarch, about the year 1850, to all Hawaiians who made
application therefor.'" Bremer v. Weks, 104 Hawai ‘i 43, 45 n.5, 85 P.3d 150,
[152] n.5 (2004) (citation omtted).
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his property above the Haena Kul eana, causing a nudslide in
Novenber 2001 that covered plaintiffs' kul eana, and

nei ghboring kul eana, with nud. Huddy-Yamanot o was asked to
join the lawsuit, but she specifically refused to
participate. Over the course of four years, plaintiffs
amended the conplaint twice, and defendants filed a
counterclaimand two amended counterclainms. The Circuit
Court of the Fifth Circuit ("trial court") dism ssed nmost of
the clainms with prejudice due to the parties' stipulation
and di sm ssed other clains as a matter of |aw.

On June 6, 2006, plaintiffs filed a motion for parti al
summary judgment and/or prelimnary injunction on their
cause of action for an easement by necessity. On July 28
2006, the trial court filed an order holding the motion in
abeyance pending an evidentiary hearing schedul ed for August
9, 2006.

On Friday, August 4, 2006, five days before the schedul ed
hearing, defendants filed a position statement raising, for
the first time, Huddy-Yamanoto's absence. Defendants argued
that the court should dism ss the action in its entirety or
stay the notion pending joinder of Huddy-Yamanmoto. However
def endants did not file a [Hawai ‘i Rules of Civil Procedure
(HRCP) Rule] 12(b)(7) motion to dism ss for failure to join
a party under [HRCP] Rule 19.

Begi nni ng on Wednesday, August 9, 2006, the trial court held
four days of hearings on plaintiffs' motion for partia
summary judgment. At the beginning of the first day of
hearings, plaintiffs' counsel objected to the position
statement, arguing that it was not a position statement, but
rather that it was a whole new brief because it raised new
arguments. As the trial court properly noted, "The purpose
of a position statenment is to summarize your respective
positions, not to bring up new issues." Noting the
plaintiffs' objection, the court instructed the parties to
move forward with the hearings, and heard testi mony of
thirteen witnesses over four days. Plaintiffs testified
about the difficulty they have experienced in accessing
their property, and they called kama‘ai na® witnesses to
testify about historical access to the property. Def endant s
called two expert witnesses: Attorney Robert Graham Jr.
testified about Hawaiian | and and water | aw, and Ci vi

Engi neer Leland Y.S. Lee testified about defendants

proposed access route. Def endants al so call ed kama‘ai na

wi tnesses and other witnesses famliar with the area
Huddy-Yamanot o participated in the hearings as a witness for
defendants. She testified that she wanted to participate in
the case as a party. However, she also testified that she
had been asked to join the lawsuit from the begi nning, and
that she had declined. Though she testified that she
understood the hearings to involve access and water rights
for the kul eana she shares with the Marvins, and though she
testified that she had an attorney, Huddy-Yamamoto never
filed a motion to intervene in the proceedings.

After the conclusion of the proceedings, the trial court
found that Huddy-Yamanoto was not an indi spensable party to
the action. It therefore issued an order granting
plaintiffs' partial motion for summary judgment regarding

3 "A kama‘aina witness is a person 'famliar from childhood with any
locality."" State by Kobayashi v. Zinring, 58 Haw. 106, 145 n.8, 566 P.2d
725, 747 n.8 (1977) (quoting In Re Boundaries of Pul ehunui, 4 Haw. 239, 245
(1879)).
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Mar vi n,

the easenment, granting plaintiffs' nmotion for a tenporary
restraining order preventing defendants frominterfering
with the property's water system and requiring defendants
to execute a recordable grant of easenment in favor of
plaintiffs [(circuit court's 2007 Order)]. Acconmpanyi ng the
order were 159 Findings of Fact and 15 Conclusions of Law
("FOF/ COL"). This opinion reviews the relevant FOF/ COL in
Section I11.B. 3, infra.

B. The [Intermedi ate Court of Appeals' (I1CA)] June 8, 2010
Menmor andum Opi ni on

On appeal to the ICA, defendants' first point of error
st at ed:

A. The circuit court erred in granting the Marvin
Parties' nmotion for summary judgment in the absence of
non-parties whose interests in their adjacent rea
property (the other part of a partitioned kul eana)
could be affected by the resulting order. In its
January 4, 2007 Findings of Fact and Concl usi ons of
Law; Order ("Order"), the court stated:

12. The Court finds the Huddy family is not an
i ndi spensable party as they are not prejudiced

by the instant proceeding, and they refused to

participate in the instant |lawsuit.

Order, R. V.25 at 42. [ . . . ]

In the section analyzing this point of error, defendants
cited to FOF/ COL 102, which states "There are no facts in
the record to suggest that the Huddy famly will be
prejudi ced by not participating in the instant |awsuit.

I ndeed, they were asked to participate, and refused."”

Def endants argued that the point of the |awsuit was to
determ ne access and water rights for the entire Haena

Kul eana and that Huddy-Yamanoto's participation is required
because her property is part of the kul eana

In addition to plaintiffs' substantive arguments in support
of the judgnment bel ow, they argued that defendants' brief
did not conmply with [Hawai ‘i Rul es of Appellate Procedure
(HRAP)] Rule 28 because, while defendants chall enged

concl usions of |aw, defendants did not chall enge any
findings of fact in their points of error, as [HRAP] Rule
28(b) (4) requires.

On June 8, 2010, the ICA filed its memorandum opi nion.
Marvin v. Pflueger, No. 28501, 123 Hawai ‘i 299, 2010 W
2316274 (App. June 8, 2010) (nem). In the opinion, the |ICA
cited plaintiffs' [HRAP] Rule 28 argument without comment or
analysis. Id. at *17. The ICA then noted that [HRAP] Rule
28(b)(4) also permits the appellate court to "notice a plain
error not presented,” and stated that it would review

def endants' argunents for plain error. Id. The ICA then
conducted a de novo [HRCP] Rule 19 analysis, concluding that
Huddy-Yamanot o was a party to be joined if feasible, and
that the trial court erred by not ordering her to be joined.
Id. at *27. On June 30, 2010, the ICA filed its Judgnent on
Appeal. On September 28, 2010, plaintiffs filed a tinmely
application for writ of certiorari

127 Hawai ‘i at 493-95, 280 P.3d at 91-93 (enphasis added

and sonme footnotes omtted).
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Marvin primarily addressed two issues in their
application for wit of certiorari: "The first question presented
concerns pl eadi ng standards of appellate briefs, and the
remai ni ng questions address the trial court's determ nation of
whi ch parties nmust participate in a lawsuit, and the procedure an
appel l ate court should foll ow when review ng that determ nation."
Marvin, 127 Hawai ‘i at 492, 280 P.3d 88, 90. Regarding the
|atter issues, Marvin held the I1CA cormmitted grave error in
concluding the circuit court erred by not ordering Huddy-Yamanot o
to be joined. Marvin, 127 Hawai ‘i at 498, 280 P.3d at 96.
Consequently, Marvin reversed the ICA's holding and affirned the
circuit court's 2007 Order. Id. at 512, 280 P.3d at 110.

B. The case at hand.

On Cctober 12, 2012, Plaintiffs submtted a G ant of
Easenent to Pflueger, asking for a signature and a return of the
docunent for recordation per the circuit court's 2007 Order and
Marvin. On Cctober 26, 2012, Pflueger's counsel indicated
Pfl ueger woul d not be signing the easenent and cited Pila‘a 400,
LLC v. Andrade, No. 28854 (App. Nov. 30, 2010) (nmem)* as
justification. On Decenber 28, 2012, Plaintiffs filed a "1)
Motion for Wit of Assistance and Execution, 2) Order to Show
Cause, and 3) Order of Contenpt and Sanctions" (2012 Mdtion).

Plaintiffs' 2012 Motion asked the circuit court to (1)
conpel Pflueger's conpliance with the circuit court's 2007 Order,
and (2) find Pflueger "in contenpt of court and order sanctions

4 Andr ade hel d:

On appeal, however, Pila‘a 400 only contests the portion of
the order granting Andrade's [notion for summary judgment
(MSJ)] requiring recordation. For the first time, Andrade
asserted in his Witten Cl osing Argument that he was
"entitled to a non-exclusive recorded easement of reasonable
vehi cul ar access to the Waterfall [K]Juleana." He provided
no authority or further argument for this assertion. This
relief had not been requested in Andrade's counterclaim his
MSJ, or his motion for a prelimnary injunction. Nei t her
the circuit court nor Andrade cited to any authority to
support the recordation requirement, and we find none. COL
17 is wrong, and the circuit court erroneously required
recordation. Our holding does not concern the remainder of
the Order Grant/Deny Andrade's MSJ because Pila‘a 400 does
not contest the remainder of the order as it relates to the
MSJ.

Andr ade, mem op. at 8.
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agai nst [Pflueger], including, but not limted to, a per diem
fine for each day followi ng the order of contenpt that [Pflueger]
refuse to conply with section 3 of the [circuit court 2007 Order]
and reasonabl e attorneys' fees and costs incurred by [Plaintiffs]
as a result of [Pflueger's] unjustifiable refusal to conply with
the [circuit court 2007 Order]." Pflueger responded that the
"[motion should be denied in full because, as nade clear by the
opinion of the [ICA] in [Andrade], the [circuit court] is wthout
authority to grant the relief Plaintiffs seek.” Pflueger also
objected to | anguage in the easenent requiring himto maintain

t he easenent.

On February 20, 2013, the circuit court orally granted
Plaintiffs' 2012 Motion. The circuit court found Marvin to be a
final decision on the matter, and concluded, in effect, that
i ssue preclusion barred it fromreaching the nerits of Pflueger's
argument s:

The [circuit court]: AlIl right. The [c]ourt reviewed
the motion, the opposition, and the reply, and the [c]ourt
does not even get to the Andrade opinion. The [c]ourt is in
agreement with the Plaintiffs' position that there is a
finality here as to the [Hawai ‘i] Supreme Court's order

The [c]ourt is in agreenment that there should have
been -- if there was any question by [Pflueger], there
shoul d have been a notion for reconsideration filed with the
[ Hawai ‘i ] Supreme Court. Given the argunments made to the
[clourt, given this [c]Jourt's famliarity, of course, with
the events -- and, M. MCorriston, | want to ensure you
that this [c]ourt not only read the opinion a number of
times, but whatever decisions fromthis [c]ourt go up on
appeal, this [clourt also listens to the oral arguments, if
there are any. And this [c]ourt takes very seriously
deci sions that are made at the appellate |evel

G ven all of your argunments, there is no question in
this [clourt's mnd that the Plaintiffs' relief that they
are seeking are fully warranted with the final decision by
the [Hawai ‘i] Supreme Court.

On March 21, 2013, the circuit court entered an order granting
the 2012 Motion and ordering Pflueger to pay fees and costs.
Pfl ueger appealed to this court on April 5, 2013.
I'1. DI SCUSSI ON
A The circuit court did not err when it ordered
Pflueger to execute the Grant of Easenent.

Pfl ueger contends the circuit court "erred in ordering

[ Pflueger] to execute the Grant of Easenment because there is no
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authority that requires or supports execution or recordation of
an inplied easenent under kul eana or comon |aw, nuch | ess the
requi renent that the [burdened] estate owner maintain the
easenent for the benefit of, or indemify, the [benefitted]
estate holder."” As Pflueger points out in his opening brief, he
made this same objection on appeal to the ICA fromthe circuit
court's 2007 Order. Pflueger contended the circuit court erred
by "requiring [Pflueger] to execute a recordable [ G ant of
Easenent] in favor of [Plaintiffs] where no such recorded
easenent is required under [Hawaii Revised Statutes 8] 7-1 (2009
Repl.)." Marvin v. Pflueger, No. 28501 (App. June 8, 2010)
(mem) at 2, rev'd by Marvin. Pflueger argues since the I1CA did
not reach the nerits of the recorded easenent issue, as it
vacated the circuit court's decision on other grounds, the
Hawai ‘i Suprenme Court's review al so did not address the issue and
as a result, the recorded easenent issue was never resolved, so
i ssue preclusion cannot apply.

| ssue preclusion applies where a party establishes

t hat :

(1) the issue decided in the prior adjudication is identical

to the one presented in the action in question; (2) there is a
final judgment on the merits; (3) the issue decided in the prior
adj udi cati on was essential to the final judgment; and (4) the
party agai nst whom issue preclusion is asserted was a party or in
privity with a party to the prior adjudication.

See Brener, 104 Hawai ‘i at 54, 85 P.3d at 161 (quoting Dorrance
v. Lee, 90 Hawai ‘i 143, 149, 976 P.2d 904, 911 (1999) (brackets
omtted).

Here, the issue is whether Plaintiffs are entitled to a
recorded easenment over Pflueger's property. The circuit court's
2007 Order held that Plaintiffs were entitled to a recorded
easenment over Pflueger's property. See Marvin, 127 Hawai ‘i at
493-95, 280 P.3d at 91-93. The issue litigated and parties
involved in the prior action are identical to those in the case
at hand. The circuit court's 2007 Order was a final adjudication
on the merits and the recorded easenment issue was essential to
the circuit court's resolution of the notion for partial summary
judgment. 1d. Consequently, issue preclusion barred the circuit
court fromre-addressing the merits of Pflueger's claim See
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Exotics Hawaii-Kona, Inc. v. E.I. Dupont De Nenmpburs & Co., 104
Hawai ‘i 358, 364, 90 P.3d 250, 256 (2004) (issue preclusion seeks
tolimt alitigant to one opportunity to litigate aspects of the
case to prevent inconsistent results and multiplicity of suits,

and to pronote finality and judicial econony).

Pfl ueger contends the Hawai ‘i Suprene Court overl ooked
Andrade in Marvin. Andrade was issued on Novenber 30, 2010 and
Marvi n was decided two years |later. See Andrade and Marvin. At
t he February 20, 2013 hearing on the 2012 Mdtion, counsel for
Pfl ueger incorrectly asserted that Marvin remanded the case to
the circuit court:

What we don't agree with Ms. Tico is you -- because this
case was remanded to you by the [Hawai ‘i] Supreme Court, you
do have continuing jurisdiction over inmplementation of your
j udgment

and order.

In the intervening time, you had considered the
Andr ade case, and you came to the same consideration there
Andr ade asked you for recordable easement. You gave it to
hi m That went up to the |CA. The I CA said no, there is no
recordabl e easenent all owabl e under [Hawai ‘i] |aw.

It wasn't a question of fact that the ICA said -- they
say we -- no case or no |l aw has been presented where a court
can issue an order requiring a recordable easement, and
t here was none presented, and there has been none presented
to you as of now.

So the Andrade case which is on four -- all four
corners with this case here on the question as to whether or
not a court can order a recordable easement for a historic
ingress and egress right, that's the only |law that you have

You have continuing jurisdiction to enforce the
judgment of this case. That's why we are here today.
Bet ween the time you originally decided this case and now,
t he Andrade case has come down with a four score precedent
on the issue of recordable easement, which says that courts
in [Hawai ‘i] do not have jurisdiction, inherent power, or
ot herwi se to order a recordable easenent. That is the
holding in the Andrade case

You not only have the authority, the right, you have
the duty and obligation when there is intervening appellate
law contrary to your decision in your judgment over which
you have continuing jurisdiction to alter or amend that
judgment to conformwith the prevailing |aw.

Marvin affirned the circuit court's decision. It did not renand
the case to the circuit court. See Marvin, 127 Hawai ‘i at 512,
280 P.3d at 110.
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Pfl ueger's contention that the Hawai ‘i Suprenme Court
did not affirmthe circuit court's 2007 Order in whole is wthout
basis. Marvin explicitly provided what the circuit court held
before affirm ng that hol di ng:

Before we can evaluate the trial court's finding that
Huddy-Yamamot o was not an indi spensable party, we nust first
articulate exactly what the trial court decided. The court's
order in this case stated:

1. The [c]ourt, therefore, hereby grants Plaintiffs
Motion for Partial Summary Judgnment Re: Easenment By
Necessity and/or Order |Issuing Prelimnary |Injunction
and enters an Order Enjoining and Restraining

[ Pflueger] frominterfering with, blocking or

ot herwi se making Plaintiffs' access unreasonable or
unsafe.

2. The [c]ourt, therefore, hereby grants Plaintiffs
Motion for Tenporary Restraining Order and enters an
Order Enjoining and Restraining [Pflueger] from
interfering with, dismantling, damagi ng and/or
destroying Plaintiffs' water system that brings water
fromthe western stream and spring to their kul eana

3. The Plaintiffs shall present to [Plfueger], and
[ Pfl ueger] shall execute, a recordable [Grant of
Easement] in favor of Plaintiffs, as set forth above.

This order effected the following: (a) it established
plaintiffs' entitlement to an easement over defendant Pila‘a
400 LLC' s property; (b) it enjoined [Pflueger] from
interfering with plaintiffs' access; (c) it enjoined
[Pflueger] frominterfering with plaintiffs' water system
(d) it required defendant Pila‘a 400 LLC to execute a
recordable [Grant of Easenent].

The injunctions serve the purpose of restraining defendants
fromactions which impair the plaintiffs' access to their
property or endanger their water system There is no

evi dence that Huddy-Yamanoto has any involvement in these
provi sions of the order. Instead, the trial court's relevant
findings of fact on the matter show a pattern of defendants’
conduct towards plaintiffs in which Huddy-Yamanoto was not
invol ved. For exanple, the trial court found

118. [Nick Marvin] testified, "W changed roads
because M. Pflueger is the big land owner and if we
go against him he'll make our life m serable. He's
made our |ife m serable many times."

[ .. . ]

154. Testimony from Plaintiffs and their witnesses
establi shed intentional blocking of access by
[ Pflueger].

[ .. . ]

157. Defendant James Pflueger has caused the access
road at Pila‘a to be blocked without notice since the
lawsuit was filed in this case, including fencing off
t he access, blocking the access with machinery,

bl ocking the access with trucks, tractors, porta
potties, cows and bulls, and interfering with access

9
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by running sprinklers on the Marvin children's
pedestrian access and pl acing water troughs and
of chicken manure next to the access.

piles

158. After this [c]ourt entered an Order preventing
[ Pflueger] from bl ocking Plaintiffs' access without
provi ding 24 hours advance notice, Defendant James

Pfl ueger, on Adm ssions Day, blocked the Marvin'

S

| ower access road by parking his truck next to their
property line, and turning off the ignition. Even when
he backed up the road to the parking plateau, he again

bl ocked the Marvin's access by stopping his veh

cle

and preventing Richard Marvin from driving through.

The circunstances surrounding the injunction show that
Huddy-Yamanmot o was not involved in the conduct necess
the injunction, nor would she be affected by the court
injunction of this conduct.

tating
's

The court's order also establishes that the plaintiffs have

a right to access to their property. As Conclusion of Law 3
sunmari zes:
3. As owners of a kuleana at Pila‘a, Kaua‘i, Hawai ‘i,

that is | andl ocked and traceable to the Great Mahel e

Plaintiffs Richard Marvin |11, Nicholas Marvin

and

Barbara C. Nelson are entitled to an easenment by
necessity, and reasonable use of water for drinking

donestic and agricul tural purposes.

Based upon the foregoing analysis, the judgnment of the [ICA]

is reversed, and the trial court's decision is hereby
af firmed.

Marvin, 127 Hawai ‘i at 504-12, 280 P.3d at 102-10 (enphasis

added) .

Consequent |y,

the circuit court did not err when it

ordered Pflueger to execute the Grant of Easenent. See Chun v.

Bd. of Trustees of Enp. Ret. Sys. of State of Hawai ‘i,

416, 439,
court, on
appel | ate
(brackets
P.2d 397,
enf or ci ng

deci si on of the Hawai ‘i

106 P.3d 339 (2005) ("It is the duty of the t

106 Hawai ‘i
rial

remand, to conply strictly with the mandate of the
court according to its true intent and neaning[.]")

omtted); see also In re Smth, 68 Haw 466

470, 719

401 (1986) ("[Writs of assistance are a nethod of

a judgnment of the court directing a specific

act.").

Pfl ueger essentially asks this court to review a

Suprene Court, i.e., to find Marvin

erroneous for affirmng the circuit court's decision and not

remandi ng
No. 28893
the [1 CA]

the case. This, we cannot do. See State v.

Ki mel ,

(App. Jan. 23, 2009) (SDO at 3 ("It is not t

he rol e of

to determine, in any case, that the Hawai ‘i Suprene
Court erred in its legal analysis.")

10
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B. The circuit court did not err when it ordered
Pflueger to pay attorneys' fees and costs.

Regardi ng attorneys' fees and costs, the circuit court
hel d:

G ven all of your argunments, there is no question in
this [c]Jourt's mnd that the Plaintiffs' relief that they
are seeking are fully warranted with the final decision by
the [Hawai ‘i] Supreme Court.

Ms. Tico, in particular, the [c]lourt is -- in addition
to that, because this is very clear to this [c]Jourt, | am
granting fees and costs for the bringing of this motion.

Pfl ueger contends the circuit court erred by awarding fees "as a
sanction agai nst [Pflueger] because . . . the underlying

requi renent that [Pflueger] execute the G ant of Easenent was
itself erroneous." For reasons discussed above, Pflueger is

precluded fromre-litigating this issue. Pflueger raises various
ot her contentions regarding the award of fees and costs but fails
to show where such issues were raised in the circuit court and we
find none in the record. As such, these issues are deened

wai ved. See Ass'n of Apartnent Omners of Wailea Elua v. Wil ea
Resort Co., Ltd., 100 Hawai ‘i 97, 107, 58 P.3d 608, 618 (2002)
("Legal issues not raised in the trial court are ordinarily
deened wai ved on appeal.") Pflueger provides no other basis for
this court to conclude the circuit court abused its discretion
when it awarded fees and costs under Hawaii Revised Statutes
(HRS) & 603-21.9(6) (1993).°

C. The circuit court did not violate Pflueger's due
process rights by holding that the easenent issue
had al ready been deci ded.

Pfl ueger contends:

The circuit court also erred by holding that the

[ Hawai ‘i ] Supreme Court's opinion disposed of the question
of the recordable easement, even though that opinion did not
address the issue. Based on this erroneous prem se, the
circuit court erroneously refused to consider [Pflueger's]
arguments, including its arguments based on this Court's
intervening decision in Andrade. These errors constitute a
vi ol ation of [Pflueger's] procedural due process rights.

5 Plaintiffs brought the 2012 Motion under HRCP Rules 7 and 70, and
HRS 8 603-21.9.

11
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(Enmphasi s added.) Pflueger's reply brief maintains this
posi tion:

Due process required that, after the [Hawai ‘i] Suprene
Court disposed of the previous appeal without addressing the
recordabl e easenment question, the circuit court in
exercising its continuing jurisdiction should have
consi dered [Pflueger's] related argunments, including the
intervening opinion in Andrade.

(Enmphasi s added.) For the reasons di scussed above, this
contention is meritless. Further, Andrade was deci ded on
Novenber 30, 2010, before Marvin was decided on April 27, 2012.

I11.  CONCLUSI ON
Accordingly, the "Order Granting Plaintiffs and
Count ercl ai m Def endants Richard Marvin, I11, Amy Marvin, N chol as

Fred Marvin and Barbara C. Nel son, Individually and on Behal f of
the Barbara C. Nel son Revocabl e Trust, As Anended, Motion For
Wit of Assistance and Execution,” entered March 21, 2013 in the
Circuit Court of the Fifth Crcuit, is affirned.

DATED: Honol ul u, Hawai ‘i, June 10, 2014.
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Associ at e Judge
Peter Van Nanme Esser
and
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