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1) the February 20, 2013 "Final Judgnent";

2) the March 14, 2011 "Order Granting Defendants
Uni versity of Hawai ‘i and [ Thomas M Apple's] Mtion for
Protective Order [Filed January 18, 2011]" (Protective Order);

3) the May 9, 2011 "Order Granting Defendants
University of Hawai ‘i and [ Thomas M Apple's] Mdtion to Dismss
or in the Alternative for Summary Judgnent as to Counts 2, 3, and
4 of Plaintiff's First Amended Conplaint for Declaratory and
I njunctive Relief [Filed Decenber 13, 2010]";

4) the May 9, 2011 "Order Denying Plaintiff's Motion
for Partial Sunmary Judgnent as to Counts 3 and 4";

5) the May 29, 2012 "Order Denying Plaintiff's Mtion
to Reconsider the May 9, 2011 Order Ganting Defendants
University of Hawai ‘i and [ Thomas M Apple's] Mdtion to Dismss
or in the Alternative for Summary Judgnent as to Counts 2, 3, and
4 of Plaintiff's First Amended Conplaint for Declaratory and
| njunctive Relief";

6) the July 17, 2012 "Order Granting University of
Hawai ‘i and [ Thomas M Apple's] Mdition to Dism ss the Second
Amended Conplaint or in the Alternative for Summary Judgnent as
to Counts 5 and 6 of the Second Amended Conplaint [Filed My 25,
2012]"; and

7) the January 17, 2013 "Order (1) Ganting [the
University's] Mtion for Summary Judgnent as to Count 1 of
[Kilakila' s] First Anmended Conpl aint for Declaratory and
I njunctive Relief; (2) Ganting Defendants Board of Land and
Nat ural Resources, Departnent of Land and Natural Resources, and
WlliamAila' s [(collectively, DLNR)] Mtion for Sunmary Judgment
as to Count 1 of [Kilakila's] First Amended Conplaint for
Declaratory and Injunctive Relief [Filed Decenber 13, 2010]; (3)
Granting [the University's] Joinder in [DLNR s] Motion for
Summary Judgnent as to Count 1 of [Kilakila's] First Anended
Conmpl ai nt for Declaratory and Injunctive Relief [Filed Decenber
13, 2010]; and (4) Denying [Kilakila' s] Mtion for Summary
Judgnent as to Count 1" ((1)-(7) collectively, Judgnent and
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Orders). The Judgnent and Orders were entered in the Crcuit
Court of the First Circuit? (circuit court).

On appeal, Kilakila contends the circuit court erred
when it:

(1) concluded an environnental inpact statenent® (EIS)
was not required for the Hal eakal 3 High Al titude Qobservatories
Managenment Pl an (Managenent Pl an);

(2) concluded it |acked jurisdiction and di sm ssed
counts 2,3 and 4, the counts chall engi ng Def endant/ Appel | ee-
Appel | ee Board of Land and Natural Resources (Board) approval of
a conservation district use permt (CDU Permt) for the Advanced
Technol ogy Sol ar Tel escope (Tel escope Project);

(3) denied Kilakila's nmotion for partial summary
j udgnment on counts 3 and 4, and denied its notion to reconsider
the court's dism ssal of counts 2, 3 and 4; and

(4) granted Defendant/ Appel | ee- Appel | ee University of
Hawai ‘i and Thomas M Apple's (together, University) notion for
Protective O der.

| . BACKGROUND

A.  The Managenent Pl an

In 1961, the State of Hawai ‘i (State) transferred
approxi mately ei ghteen acres of land on the sunmt of Hal eakal 3,
on the island of Maui, to the University on the condition that
the I and be set aside for the Hal eakal 2 H gh Altitude Cbservatory
Site (Cbservatory Site). The Cbservatory Site, located within a
conservation district, is in a subzone which specifically permts
astronony facilities. See Hawai ‘i Adm nistrative Rul es (HAR)

88 13-5-24(c) (effective 1994) and 13-5-25(a) (effective 1994).
The University published the Managenent Plan for the Cbservatory
Site in June, 2010. The Managenent Plan is "inplenmented to

regul ate | and use in the Conservation District for the purpose of

2 The Honor abl e Rhonda A. Ni shi mura.

8 The EIS is an "informational docunment" that discloses the
environmental, economc, social, and cultural effects of a proposed action on
the community and State, the "measures proposed to mnim ze adverse effects,
and alternatives to the action and their environmental effects." Hawaii
Revi sed Statutes (HRS) § 343-2 (2010 Repl.).

3
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conserving, protecting, and preserving the inportant natural
resources of the State" and provides over-arching nonitoring
strategies, as well as design and construction guidelines, for
the Cbservatory Site. The Managenent Plan is a prerequisite for
bui l di ng astronony facilities at the Qbservatory Site. See HAR
8 13-5-24(c)(4)(R-3) and (astronony facilities may be constructed
in a conservation district general subzone only if the project
recei ves approval of a board permt and managenent plan).

On Cct ober 25, 2010, the University issued a Final
Envi ronnment al Assessnent* (Final EA) for the Managenent Pl an.
The Final EA lists the University as the proposing and approving
agency, and provides that the Final EA review triggers are the
use of State lands or funds and the use of conservation district
| ands. The Final EA defined the proposed action as "the
i npl enentation of a [ Managenent Plan], which would regulate | and
use in the Conservation District . . . ." The Final EA also
provides that the inplenmentation of the Managenent Plan "is
intended to conply with Exhibit 3 of HAR § 13-5° and is not
intended to assess inpacts fromconstruction or operation of any
new project at [the Observatory Site]

Based on the Final EA, the University determ ned the
i npl enent ati on of the Managenent Plan would not have a
significant effect on the environnment (Negative Declaration) and
did not require the preparation of an EIS as a result. See HAR
8 11-200-9(A)(4) (effective 1996); see also Kepo'o v. Kane, 106
Hawai ‘i 270, 289, 103 P.3d 939, 958 (2005) (the proper inquiry
for determ ning the necessity of an EIS is whether the proposed
action will likely have a significant effect on the environnment).
The Board approved the Managenent Plan on Decenber 1, 2010.

B. Kilakila's Challenge of the Managenent Pl an

On Novenber 22, 2010, Kilakila filed a "Conplaint for
Decl aratory Judgnment and Injunctive Relief" against the
University. Count 1 of the conplaint challenged the University's

4 An EA is a "written evaluation to determ ne whether an action may
have a significant effect.”" HRS § 343-2

5 Exhibit 3 of HAR 8 13-5 provides managenent plan requirenents.
See HAR § 13-5-39(a).

4
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Negati ve Decl aration. On Decenber 13, 2010, Kilakila anmended its
conplaint to allege three additional counts. Counts 2, 3 and 4
rai sed various chall enges agai nst the Tel escope Project, a
proposed astronony facility submtted with the Managenent Pl an.
Kilakila' s prayer for relief requested the circuit court:

A. Declare that [the University] violated HRS Chapter
343.

B. Declare that [the University] nmust prepare an EI S
for the [ Management Pl an].

C. Declare that the [University] improperly accepted
the [Final EA] for [the Managenment Pl an].

D. Declare that [the Management Plan] may have a
significant inpact.

E. Declare that any approvals granted pursuant to the [Final
EA] for the [ Management Plan] are null and void.

F. Declare that [the Managenment Plan] is null and
voi d.

G. Declare that all permts granted pursuant to the
[ Managenment Pl an], including the [CDU permt] for the
[ Tel escope Project], are null and void.

L. Order [the University] to prepare an EIS for the
[ Management Plan] if they wish for the plan to be approved.

On January 18, 2011, the University noved for a
protective order barring all discovery requests by Kilakila under
Hawai i Rules of G vil Procedure (HRCP) Rule 26(c). The
Uni versity argued di scovery was not required to resolve the
matt er because the question of whether the University had
conplied with HRS Chapter 343 was a question of |law, not fact,
and the circuit court's reviewwas limted to the admnistrative
record. The circuit court granted the Protective Order on March
14, 2011.

On May 9, 2011, the circuit court granted summary
j udgnent against Kilakila and dism ssed counts 2, 3 and 4,
concluding the court |acked jurisdiction.® On April 18, 2012,
Kilakila filed a nmotion to reconsider this decision and the
circuit court denied the notion on May 29, 2012. On Cctober 5,

6 On May 25, 2012, Kilakila filed a second amended conpl ai nt raising
two additional counts which the circuit court dism ssed July 12, 2012.
Kil akil a does not challenge this dism ssal on appeal

5
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2011, the University filed a notion for summary judgnent on count
1, contending primarily that an EA was not required but was
conducted to allow informed deci sion-maki ng and such action
conplied with the "rule of reason.” On January 17, 2013, the
circuit court entered an order granting the University's notions
and joi nder for summary judgnent on count 1. The circuit court
concl uded:

The [circuit court] finds that under the notice
pl eadi ng standard, Count 1 of the Second Amended Conpl ai nt
al l eges that the [Tel escope Project] is a component of the
[ Management Pl an], and that an [EIS] should have been
prepared for the Management Plan pursuant to [HRS] Chapter
343. In making its determ nation, the [circuit court] | ooks
to the [HRS], the [HAR], the Managenent Pl an and case | aw
including Mauna Kea Anaina Hou v. University of Hawai ‘i .

The [circuit court] finds that an [ EA] was prepared
for the Management Plan and that an EI'S was not required
The Management Plan is a guideline, a planning tool, that
sets certain policies with respect to if there are future
actions or projects one must consider certain nmonitoring
strategies and take into consideration [the] cultural
religious and other resources. The Management Pl an does not
aut hori ze specific projects, such as the [Tel escope
Project]. A future project requires its own environment al
review. The [Tel escope Project] did a separate EIS.

The [circuit court] finds that an EI'S was not required
for the Management Plan. Nevertheless an [EA] for the
Managenment Pl an was prepared and conplied with [HRS] Chapter
343 under the rule of reason standard set forth in case |aw
including Unite Here! Local 5 v. City and County of
Honol ulu, 124 [Hawai ‘i] 171, 238 P.3d 698 (2010).

Wth respect to the [DLNR s] motion, the [circuit
court] further finds that notwi thstanding notice pleading, a
multi-step process is propounded regarding why the [DLNR i s]
a party. This process does not concern the Management Pl an
or whether [HRS] Chapter 343 was violated, and the [circuit
court] grants the [DLNR s] Motion on that ground as well as
on the merits. The [University's] joinder is granted for the
same reason.

Judgnent was entered on February 20, 2013 and Kilakila filed a
notice of appeal on March 14, 2013.

C. The Tel escope Project

The Tel escope Project is a proposed | and use descri bed
by the Managenent Plan as a reasonably foreseeable project. A
final EIS for the Tel escope Project was prepared in July of 2009,
before the University published the Managenent Plan. On Decenber
1, 2010, the Board approved the University's application to
construct the Tel escope Project within the Cbservatory Site,
i ssuing CDU Permt MA-3542 (Board's 2010 Approval). On Decenber
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13, 2010, Kilakila filed an adm nistrative agency appeal to the
circuit court challenging the Board' s 2010 Approval. See ‘O

Hal eakala v. Bd. of Land & Natural Res., 131 Hawai ‘i 193, 197,
317 P.3d 27, 31 (2013).7 On February 11, 2011, while the agency
appeal was pending, the Board approved Kilakila' s request -- a
request that was nmade before the Board's 2010 Approval -- for a
contested case hearing on CDU permt MA-3542. See ‘O Hal eakal 3,
131 Hawai ‘i at 198, 317 P.3d at 32. As aresult, the circuit
court dism ssed the agency appeal as nobot. See id.

‘O Hal eakal 2 held that the circuit court had
jurisdiction to review Kilkila's chall enge under HRS § 91-14
(2012 Repl.) because the Board effectively denied Kilakila's
request for a contested case hearing when it approved CDU Permt
MA- 3542 without rendering a decision on Kilakila's request. See
id., 131 Hawai ‘i at 203, 317 P.3d at 37. On Decenber 13, 2013,

t he Hawai ‘i Suprene Court remanded the case to the circuit court
to decide Kilakila's request for a stay or reversal of the
Board's 2010 Approval. See ‘O Hal eakal a, 131 Hawai ‘i at 206, 317
P.3d at 40.

Meanwhi | e, on Novenber 9, 2012, follow ng the contested
case hearing for CDU Permt MA-3542, the Board again approved the
University's permt application, issuing CDU Permt MA-11-04
(Board's 2012 Approval). Kilakila's challenge of the Board's
2012 Approval is before this court in pending case No.
CAAP- 13- 0003065.

1. STANDARDS OF REVI EW

A.  Sunmary Judgnent

W review sunmmary judgnents de novo. See Kaneka v.
&oodsill Anderson Quinn & Stifel, 117 Hawai ‘i 92, 104, 176 P.3d
91, 103 (2008). Under HRCP Rule 56(c), the circuit court nust
grant a notion for summary judgnment when the noving party: (1)
has shown that there is no genuine issue regarding any materi al
fact, and (2) is entitled to judgnent as a matter of law 1d.
"Afact is material if proof of that fact would have the effect

7 We take judicial notice of this fact as an easily verifiable

matter of public record. See WIlliams v. Aona, 121 Hawai ‘i 1, 11 n.6, 210
P.3d 501, 511 n.6 (2009).
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of establishing or refuting one of the essential elenents of a
cause of action or defense asserted by the parties.” |I1d.

| f the noving party neets its burden of production, the
non-novi ng party nust present adm ssibl e evidence show ng
specific facts about essential elenents of each claimto avoid
summary judgnent. See Celotex Corp. v. Catrett, 477 U S. 317,
322-23 (1986). W view the evidence in the |light nost favorable
to the non-noving party; factual inferences are made in favor of
the non-noving party. See Kanmaka, at 117 Hawai ‘i at 104, 176
P.3d at 103.

In cases of public inportance, summary judgnents should
be granted sparingly, and never on limted and indefinite factual
foundati ons. Mol okai Honest eaders Coop Ass'n v. Cobb, 63 Haw.
453, 458, 629 P.2d 1134, 1139 (1981). But where there is no
genui ne issue as to any material fact and defendants clearly
denonstrate they should prevail as a nmatter of law, the
di sposition of a case by summary judgnent is proper. 1d.

B. Discovery O der

We disturb a trial court's discovery order only if
there is a clear abuse of discretion that results in substanti al
prejudice to a party. See Hac v. University of Hawai ‘i, 102
Hawai ‘i 92, 101, 73 P.3d 46, 55 (2003). An abuse of discretion
occurs when the trial court has clearly exceeded the bounds of
reason or disregarded rules or principles of Iaw or practice to
the substantial detrinment of a party litigant. See id.

I11. DI SCUSSI ON

A.  HRS Chapter 343

Each person in the State has "the right to a clean and
heal t hful environnment, as defined by laws relating to
environmental quality, including control of pollution and
conservation, protection and enhancenent of natural resources."”
Haw. Const. art. XI, 8 9. Accordingly, the State's environnental
policy is to:

(1) Conserve the natural resources, so that |and, water,
m neral, visual, air and other natural resources are
protected by controlling pollution, by preserving or
augmenting natural resources, and by safeguarding the
State's uni que natural environmental characteristics
in a manner which will foster and promote the general
wel fare, create and maintain conditions under which
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humanity and nature can exist in productive harnony,
and fulfill the social, econom c, and other
requi rements of the people of [Hawai‘i].

(2) Enhance the quality of life by:
(A Setting population limts so that the

interaction between the natural and artificia
environments and the population is nmutually

benefi ci al
(B) Creating opportunities for the residents of
[Hawai ‘i] to improve their quality of life

t hrough diverse economc activities which are
stable and in balance with the physical and
soci al environnments;

(O Est abl i shing communities which provide a sense
of identity, wise use of |and, efficient
transportation, and aesthetic and soci al
satisfaction in harnony with the natura
envi ronment which is uniquely Hawaiian; and

(D) Est abli shing a comm tment on the part of each
person to protect and enhance [Hawai ‘' s]
environment and reduce the drain on nonrenewabl e
resources.

HRS § 344-3 (2010 Repl.).

To i npl enent these broad objectives, HRS Chapter 343
creates a process of review, aimng to "alert decision nmakers to
significant environnental effects which may result fromthe
i npl enentation of certain actions” and "ensure that environnental
concerns are given appropriate consideration in decision making
al ong with econom c and technical considerations.” HRS § 343-1
(2010 Repl.). The heart of this review process is the EIS. See
generally Ml okai Honesteaders, 63 Haw. at 464, 629 P.2d at 1142
(arguing the EIS is the heart of HRS Chapter 343's federal
counterpart, the National Environmental Policy Act). The EISis
"meani ngl ess wi thout the conscientious application of the EI S
process as a whole, and shall not be nerely a self-serving

recitation of benefits and a rationalization of the proposed
action.” HAR § 11-200-14 (effective 1996).

The revi ew process begins by defining the proposed
action. An "action" is "any programor project to be initiated
by any agency or applicant.”" HRS 8§ 343-2. The subject of an EA
may be variously described as an action, a project, or a program
Sierra CQub v. Dep't of Transp., 115 Hawai ‘i 299, 306, n.6, 167
P.3d 292, 299, n.6, (2007). An EAis required for actions that
propose (1) the use of state or county |lands or funds" or (2) any

9
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use within land classified as a conservation district. See HRS
88 343-5(a)(1) and (2) (2010 Repl.). The Managenent Plan's EA
cites these as its statutory triggers.® For agency actions, as
here, the agency proposing the action nust (1) review the EA (2)
consider the "significance criteria" provided by HAR 811-200-12,
and (3) determ ne whether the proposed action wll |ikely have a
significant effect on the environnent. See HRS § 343-5, HAR
88 11-200-9(a), -11.2 (effective 1996), and -12 (effective 1996).
| f the proposing agency determ nes the proposed action
is likely to have a significant effect on the environnent, then
an EISis required. See Kepo‘o, 106 Hawai ‘i at 289, 103 P.3d at
958. A "significant effect” or "significant inpact" is

the sum of effects on the quality of the environment,
including actions that irrevocably commt a natura
resource, curtail the range of beneficial uses of the
environment, are contrary to the state's environnmental
policies or long-term environmental goals and guidelines as
established by law, or adversely affect the econom c or
social welfare, or are otherwi se set forth in section
11-200-12 of this chapter.

HAR § 11-200-2 (effective 1996). The proposing agency nust

consi der "every phase of a proposed action, the expected
consequences, both primary and secondary, and the cunul ative as
well as the short-termand long-termeffects of the action.” HAR
8§ 11-200-12. "In nost instances,” an action has a significant
effect on the environnent if it:

(1) I nvol ves an irrevocable commtment to | oss or
destruction of any natural or cultural resource

(2) Curtails the range of beneficial uses of the
envi ronnent ;

(3) Conflicts with the [SJtate's long-term environmenta
policies or goals and guidelines as expressed in [HRS

8 The parties dispute whether the Management Plan was exenmpted from
the EA requirement as a planning document under HRS § 343-5(b). The [DLNR]
contends the Managenment Plan is a planning document because it is not a |and
use. The University contends the circuit court made a factual finding that
t he Management Plan was a planning document and Kilakila's failure to contest
the finding on appeal makes it binding on this court. Kil akila characterizes
this contention as a nmeritless post-hoc argument because the University cited
three 8§ 343-5(a) triggers requiring an EA in the Management Plan's EA.
Kilakila also contends the circuit court wrongly resolved a disputed fact on
summary judgnment. Regardl ess of whether an EA was required for the Managenment
Pl an, the University conpleted an EA, and HRS Chapter 343 requires an EIS if
an EA concludes a significant environmental inmpact is likely. See HAR
§ 11-200-9(A)(4).

10
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Chapter 344], and any revisions thereof and amendments
thereto, court decisions, or executive orders;

(4) Substantially affects the econom c welfare, socia
wel fare, and cultural practices of the comunity or
St at e;

(5) Substantially affects public health;

(6) I nvol ves substantial secondary inmpacts, such as
popul ati on changes or effects on public facilities;

(7) I nvol ves a substantial degradation of environnenta
quality;
(8) Is individually limted but cumul atively has

consi derabl e effect upon the environment or involves a
comm tment for |arger actions;

(9) Substantially affects a rare, threatened, or
endangered species, or its habitat;

(10) Detrinmentally affects air or water quality or anbient
noi se levels;

(11) Affects or is likely to suffer damage by being | ocated
in an environnentally sensitive area such as a flood
pl ain, tsunam zone, beach, erosion-prone area
geol ogi cally hazardous | and, estuary, fresh water, or
coastal waters;

(12) Substantially affects scenic vistas and vi ewpl anes
identified in county or state plans or studies; or

(13) Requires substantial energy consunption.

HAR § 11-200-12(b).

The University determ ned the Managenent Pl an woul d not
have a significant inpact on the environnent and published the
Negative Declaration. Kilakila contends the Final EA for the
Managenment Pl an was deficient, and an EI S was required, because
the Final EA failed to consider secondary and cunul ative vi sual,
noi se, and cul tural i npacts.

HRS Chapter 343 provides for judicial review at various
stages of the process: (1) when no EA is prepared, (2) when an
agency determnes that an EISwill or will not be required, as
here, and (3) when an EIS is accepted. See HRS § 343-7 (2010
Repl.). The review ng court nust determ ne whether the agency
conplied with HRS Chapter 343 and HAR 11-200 as a matter of |aw.
See Sierra Cub, 115 Hawai ‘i at 317-18, 167 P.3d 292, 310-11
HRS 8§ 343-5(c) affords agencies discretion to determne if a
significant inpact is likely, and HAR § 11-200-12 requires the
agency to consider certain effects and criteria when maki ng that

11
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determnation. See 8§ 343-5(c) and HAR § 11-200-12.
Consequently, we review the Negative Declaration to determ ne
whet her the University followed the proper procedures and
consi dered HAR § 11-200-12° when it nade the Negative

Decl arati on.

B. The merits of Kilakila's chall enge

Kilakila contends the circuit court erred in concluding
that on sunmary judgnment the University's Negative Declaration
conplied with HRS Chapter 343. Kilakila's argunent is conposed
of two subparts: (1) the University failed to consider HAR 11-
200-12, specifically regarding secondary and cunul ative effects
of the Managenent Plan, and (2) the circuit court erred by
[imting discovery.

1. The circuit court did not err by concluding the
Managenent Plan's EA conplied with HRS Chapter 343 and that an
ElIS was not required as a natter of |aw

Kilakila contends the University's Negative Declaration
di d not consider the appropriate environnental factors because:
(1) the Tel escope Project, the devel opnent of which is
facilitated by the Managenment Plan, is a secondary inpact of the
Managenent Pl an, (2) the Tel escope Project's EI'S concl uded that
vi sual and noi se inpacts of the Tel escope Project would |ikely
affect cultural resources adversely,!® and as a result, (3) the
University's determ nation that the Managenent Pl an woul d not
have a significant inpact on the environnent indicates the
University failed to consider HAR § 11-200-12. Anal ogous
chal | enges have been addressed by the Hawai ‘i Suprene Court in
Mol okai Honest eaders, Kepo‘o, and Sierra d ub.

I n Mol okai Honest eaders, a private devel oper sought to
| ease space in a county water distribution system See Ml okai
Honest eaders, 63 Haw. at 456-57, 629 P.2d at 1138. The Board in

° The University contends Kilakila "did not dispute below that the

proper significance criteria was applied." However, Kilakila's first anmended
conpl aint alleges the University failed to consider inpacts mandated by HAR
11-200-12 ("signifigance criteria").

10 Kilakila's argument on this point conflates the Tel escope
Project's EIS findings of "major" with "significant,"” and m scharacterizes the
Management Plan's EA discussion of public comments as environmental inpact
concl usions that contradict the Negative Decl aration.

12
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Mol okai Honest eaders determ ned the proposed action woul d not
have a significant effect on the environnent, issued a negative
decl aration, and approved the action. 1d. This approval
predated the enactnent of HRS Chapter 343. The Board issued the
Negative Decl aration under the Executive Order of August 23, 1971
8 1(b), which mandated environnental inpact statenents for al
"maj or State actions or projects utilizing State funds and/ or
State lands, that significantly affect the quality of the human
and natural environnment . . . ." Ml okai Honesteaders, 63 Haw.
at 457, n.6, 629 P.2d at 1138, n.6. In dicta, the Hawai ‘i
Suprene Court explained that under HRS Chapter 343, had it
applied, the proposed action was one where a significant effect
was indeed |likely because it facilitated the devel opment of a

| arge resort conplex and likely involved the irrevocable
comm t ment of natural resources:

We entertain no doubt that the pertinent statutory

provi sions would mandate the preparation of an EIS if [the
devel oper's] application for "rental of space" in the
System's facilities were presented to the Board now. A
proposal whose approval would facilitate the devel opment of
a large resort conplex in a previously unpopul ated area

t hrough the use of the Mol okai Irrigation System s pipeline
allow water to be transported fromits source to anot her
area, and cause a rise in the salinity of the systenm s
irrigation water would be within the purview of activities
covered by [HRS] Chapter 343. The use of a government
pipeline, the inplicit comm tment of prime natural resources
to a particular purpose, perhaps irrevocably, and the
substantial social and econom c consequences of the
government al approval of the proposal would dictate the
preparation of an EIS.

Id., 63 Haw. at 466-67, 629 P.2d at 1144 (footnote omtted.)
Kepo‘o al so addressed the question of whether a

proposed action was likely to have a significant inpact and

require an EI'S. Kepo‘o, 106 Hawai ‘i at 289-90, 103 P.3d at

958-59. Kepo‘o concl uded that because the proposed action

i nvolved an irrevocable comm tnent of natural resources, an EI S

was required:

The EA in the present case indicates that the proposed power
pl ant would essentially commt 86,000 gallons of fuel to

pl ant operations per day, withdraw 10.4 mllion gallons of
groundwat er per day, and discharge hundreds of tons of air
pollutants into the atnosphere each year, exceeding
significance |l evels under the Prevention of Significant
Deterioration program Although [the Plaintiffs] maintain
that numerous "undi sputed facts" show that the power plant
"may have a significant effect on the environment," the

13
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aforementi oned facts neet the definition of "significant
effect.” As defined in HRS 8 343-2, "significant effect"
includes irrevocable comm t ment of natural resources. The
burni ng of thousands of gallons of fuel and the withdrawa
of mllions of gallons of groundwater on a daily basis wil
"likely" cause such irrevocable comm tment. Therefore, the
preparation of an EI'S was required pursuant to both the
common meani ng of "may" and the statutory definition of
"significant effect."e

The power plant also involves effects that are simlar to
the effects of the proposed project in Mol okai Homesteaders.
In addition to the substantial fuel consunption and

wi t hdrawal of groundwater, the proposed plant would increase
the salinity of the groundwater (because of the re-injection
of water with higher salinity levels into the injections
wells), bring oil by sea to Kawai hae Harbor, and punp the
oil through pipes running under the State highway to the

pl ant. These aspects of the power plant mirror the effects
posed by the use of the transm ssion facilities of the

Mol okai Irrigation System a project that would have
necessitated an EIS.

Finally, as the court observed, an EI'S was mandated by the
pre-1996 rule for "significance criteria."» Even though the
"substantial energy consunption"ecategory did not exist when
Chairperson Drake issued the negative declaration in 1993
the proposed project triggered at | east one other category
that was in existence in 1993, nanmely that it "[i]nvolves an
irrevocable comnmtnent to | oss or destruction of any natura
or cultural resource."+« HAR 8§ 11-200-12(b). As previously
di scussed, the withdrawal of 10.4 mllion gallons of
groundwat er and the burning of 86,000 gallons of fuel on a
daily basis "[i]nvolves an irrevocable commtment to | oss or
destruction of" natural resources. Thus, an EI S was
required pursuant to HRS § 343-5(c) and under both the pre-
and post-1996 versions of the significance criteria
enumerated in HAR § 11-200-12(b).

Id. (citation omtted).

Mol okai Honest eaders and Kepo‘o essentially reasoned

that the agency determ ning that a significant inpact was not
i kely could not have considered the appropriate factors since
t he proposed actions involved irrevocable conmtnments of natural

resources.

The proposed action in both cases, the w thdrawal

consunption of |arge anmounts of water, itself involved a
comm tment of natural resources. \Wether the Managenent Plan in
involves a sinmlar commtnent is less clear.' At its

this case

11

The Tel escope Project, on the other hand, clearly involves a

and

comm tment of natural resources, to wit, the portion of uninpeded view- pl ane
|l ost by constructing a multi-story building. The Management Pl an concl uded
"Whil e a separate analysis of |and use resources for the proposed [Tel escope
Project] describes specific inmpacts, it can be stated that this proposed
proj ect would be an increnmental addition of approximately 4 percent to the use
of Conservation District lands within HO and only a fraction of a percent
the total resource subzone.” An EIS was conpleted for the Tel escope Project.

14
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heart, the Managenent Pl an exists to conserve resources rather
than coommit themto a specific purpose. However, the Managenent
Pl an's EA appears to suggest the routine managenent of the
(bservatory Site involves sone commtnent of cultural resources:

There is no way to fully quantify the cumul ative effects of
past and ongoing action on traditional cultural practices
and spiritual val ues. In consideration of these past and
present actions, foreseeable future actions would result in
readily detectable, localized effects, with additiona
consequences to traditional cultural practitioners within
greater Hawai ‘i . The practices and procedures in the

[ Management Pl an] for cultural preservation are intended to
be hel pful and to reduce adverse inmpacts fromroutine
managenment of the site. However, the cunulative inpact of

t he [ Management Plan], along with past and ongoing actions
woul d still be adverse, but less than significant.

(Enmphasi s added.)

Mol okai Honmest eaders and Kepo‘o found the agency failed
to take a hard | ook at the appropriate environnental
consi derations where the proposed action created a new, or
addi tional, conmm tnment of natural resources. Rather than nmaking
additional commtnents of natural resources, the Managenment Pl an
would mtigate existing conmtnents.

Much of Kilakila' s challenge of the Managenent Plan's
Final EA is founded not on the contention the Managenment Pl an
will likely have a significant inpact on the environnent, but is
i nstead founded on the contention the Tel escope Project, as a
secondary effect of the Managenent Plan, has a significant inpact
on the environnent. To this end, Kilakila relies heavily on
Sierra CQub. Sierra Cub differs from Ml okai Honesteaders and
Kepo‘o because the petitioner in Sierra dub challenged an
agency's determnation that a proposed action was exenpt fromthe
EA requirenment, and not a determnation that an EI S was not
required. See Sierra dub. However, an agency maki ng an
exenption determ nation "nust | ook beyond an action's facial
conpliance with an exenption class, and al so determ ne that the
activity will probably not have a significant effect.” 1d., 115
Hawai ‘i at 340, 167 P.3d at 333 (enphasis added).

In Sierra Cub, the Departnent of Transportation (DOT)
proposed harbor inprovenents and the petitioner contended the
agency failed to consider secondary inpacts resulting from
activity facilitated by the harbor inprovenents:

15



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

The exenmption letter does not consider whether Superferry
operation independent of the harbor will have any
significant effect on the environnent. Rat her, DOT appears
to studiously restrict its consideration of environnmental
impact to the physical harbor improvements themsel ves.

Al t hough DOT does say that "[t]he installation and result of
the m nor improvements noted will not produce or create any
adverse air quality, noise or water quality inmpact," which
could inply a reference to the Superferry itself, as the
"result" of the harbor inprovenments, this statenment is
obl i que and does not indicate that secondary inmpacts were
consi der ed.

Id., 115 Hawai ‘i at 341-342, 167 P.3d at 334-335 (citation and
enphasis omtted). Consequently, Sierra C ub held:

Stated sinmply, the record in this case shows that DOT did
not consider whether its facilitation of the [Hawai ‘i]

Superferry Project will probably have m nimal or no
significant inmpacts, both primry and secondary, on the
envi ronnent . Therefore, based on this record, we can only

conclude that DOT's determ nation that the improvements to
Kahul ui Harbor are exenpt from the requirements of [Hawai ‘i
Environmental Policy Act] was erroneous as a matter of | aw.
The exemption being invalid, the EA requirenment of HRS

§ 343-5 is applicable.

1d., 115 Hawai‘i at 342, 167 P.3d at 335.

Unlike Sierra Cub, the action facilitated by the

Managenent Pl an, the Tel escope Project, had both a final EIS and
suppl enental cultural inpact statenent. Additionally, any future
devel opnents facilitated by the Managenent Plan would trigger an

EA under

8 343-5 (a)(2) (use of land in conservation district).

And, the Managenent Pl an's EA repeatedly considered the Tel escope

Proj ect :

The two reasonably known future projects at [the Observatory
Site] are the construction of the mnor SLR 2000 facility

| ocated behind the southwest side of the Mees facility and
the proposed [Tel escope Project]. SLR 2000 would be |ocated
on a small site less than 900 square feet and would not
alter land use or existing activities. The construction of
the proposed [Tel escope Project] would increase the |evel of
existing telescope activities. Wiile a separate analysis of
Il and use resources for the proposed [Tel escope Project]
descri bes specific inpacts, it can be stated that this
proposed project would be an incremental addition of

approxi mately 4 percent to the use of Conservation District
lands within [the Observatory Site] and only a fraction of a
percent of the total resource subzone. In consideration of
these factors, if construction is approved, the proposed

[ Tel escope Project] is anticipated to result in less than
significant cunul ative inmpacts on |and use

There is no way to fully quantify the cumul ative effects of
past and ongoi ng action on traditional cultural practices
and spiritual values. In consideration of these past and
present actions, foreseeable future actions would result in

16
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readily detectable, localized effects, with additiona
consequences to traditional cultural practitioners within
greater Hawai ‘i . The practices and procedures in the

[ Management Pl an] for cultural preservation are intended to
be hel pful and to reduce adverse inmpacts from routine
managenment of the site. However, the cunulative inpact of
the [ Management Pl an], along with past and ongoing actions
woul d still be adverse, but |less than significant.

I ndi vi dual projects that may have the potential for
significant inmpacts on cultural resources would need to be
analyzed to quantify those inmpacts, and to avoid, mnimze
and mtigate those inpacts where possible. For projects
proposed or funded by Federal agencies, such as the proposed
[ Tel escope Project], the Section 106 process discussed in
Section 3.2.2-Factors Considered for Inmpacts Analysis is
required.

New i npacts from projects Listed in Table 4-1 (in
particular, any future excavation) could affect
archeol ogi cal resources at [the Observatory Site]. Possible
future effects and measures to mtigate them would be
considered in the environmental review documents conpl et ed
for specific projects, such as SLR 2000 and the proposed

[ Tel escope Project]. Combined inmpacts may affect known (but
not |located) traditional cultural properties or areas of
tradition al inportance. However, inplenmentation of the

[ Managenent Pl an] for [the Observatory Site] would not
result in significant cumul ative impacts on those resources.

I npacts on cultural resources resulting frominplenmentation
of the [Managenment Pl an] are expected to be less than
significant. Therefore it would not substantially contribute
to the adverse impacts from past, present, and reasonably
foreseeable future activities on cultural resources.

The inmplenmentation of the [ Managenment Plan] would result in
a beneficial inpact on visual resources. However, past and
ongoi ng actions at [the Observatory Site] have had | ess than
significant adverse inmpacts on visual resources and the

exi sting visual character, or quality of the site and its
surroundi ngs and |light or glare. The inmplementation of
requirements in Section 3.5.4-Facility Design Criteria of
the MP are intended to minimze such visual inmpacts, so that
the impacts would continue to be less than significant on
visual resources. The cunul ative inmpact from past, present,
and known foreseeable future actions in addition to

i mpl ement ati on of the [ Management Plan] would still be Iess
than significant.

Future projects could involve inmpacts simlar to or greater
than current impacts of [the Observatory Site] on visua
resources. The proposed [Tel escope Project] is a project

t hat woul d have adverse inpacts on visual resources beyond
those addressed in the [ Managenent Pl an], and those have
been anal yzed el sewhere ([ Tel escope Project Final EIS]
2009).

The current anmbient noise level within [the Observatory
Site] is low, but sone users of Hal eakal @ may be
particularly noise sensitive. In particular, cultura
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practitioners within the i mmediate vicinity of a noise
source could be disturbed. Most di sturbances are low |l eve
di screte events rather than a substantial increase in the
overall anmbient noise |evel. In general, current noise
level s are conpatible with existing activities.

Reasonably foreseeable future actions within [the
Observatory Site] would require analysis of noise inpacts
fromconstruction and operations. Section
3.5.3.2-Construction Practices of the [Management PI an]
provide requirements for avoiding, mnimzing and mtigating
noi se from potential future construction activities. Future
potential projects could result in construction noise that
has an adverse inmpact on cultural resources and on visitors
to the summt area, whose expectations of a natura
soundscape may not be met. These projects would require

noi se analysis to evaluate the cumul ative contribution to
noi se from past and present [Observatory Site] activities.

The i mplementation of the [ Management Plan] would have some
beneficial inpacts to baseline noise levels from

i npl ementati on of noise reduction requirenments for any
construction activity. Therefore, overall, the cumulative
i npacts of past, present, and reasonably foreseeable future
actions at [the Observatory Site], combined with the

requi rements of the [ Management Plan] for noise managenment,
woul d be |l ess than significant.

This record does not show that the University failed to follow
t he proper procedures or failed to consider § 11-200-12 when it
made the Negative Declaration for the Managenent Plan. As such,
the circuit court did not err by granting summary judgnent in
favor of the University on Count 1.

2. The circuit court did not err by granting the
University's Protective O der.

HRCP Rul e 26(c) provides that the court may, for good
cause shown, "nake any order which justice requires to protect a
party or person from annoyance, enbarrassnent, oppression, or
undue burden or expense, including . . . that the . . . discovery
not be had[.]" The University noved for a protective order
barring discovery requests served by Kilakila under HRCP Rul e
26(c), contending the University's conpliance with HRS Chapter
343 was a question of law, not fact, and the circuit court's
reviewwas limted to the agency's administrative record. The
circuit court, "having reviewed [the University's] Mtion for
Protective Order, [DLNR s] substantive joinder therein, the
menor anda, decl arations and reply in support thereof and
opposition thereto, and the files and records herein, and for
good cause shown," granted the notion.

18
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Kilakila contends the circuit court's review is not
l[imted to the admnistrative record since Kepo‘o i nvol ved a
chal | enge of a negative declaration. The Hawai ‘i Suprene Court's
statenent that "summary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue of material fact and the noving party is entitled
to a judgnment as a matter of law," indicated the circuit court's
review was not limted to the admnistrative record. Kepo‘o, 106
Hawai ‘i at 287, 103 P.3d at 956 (internal quotation narks,
citations omtted and enphasis added). Kepo‘o nerely cited the
standard of review for sunmary judgnent, quoting Heatherly v.
Hilton Hawaiian Village Joint Venture, 78 Hawai‘ 351, 353, 893
P.2d 779, 781 (1995), anended on reconsideration in part by 78
Hawai ‘i 474, 896 P.2d 930 (1995), a case where a protective order
barring di scovery was not at issue.

Kilakila also maintains that chall enges to conpliance
wi th HRS Chapter 343 are not restricted to an adm nistrative
record since the circuit court and Hawai ‘i Suprenme Court in Unite
Here! Local 5 v. Gty & Cnty. of Honolulu, 123 Hawai ‘i 150, 231
P.3d 423 (2010) consi dered evidence outside the adm nistrative
record. Unite Here! is inapposite because it involved a dispute
over whether a supplenental EIS was required. See Unite Here!,
123 Hawai ‘i at 154, 231 P.3d at 427. The question presented in
Unite Here! involved exam nation of whether environnental inpacts
had changed in the tinme since the original EIS was prepared and
was not limted to a question of law. See id.

Here, the circuit court did not abuse its discretion by
granting the Protective Order. \Wether the Managenent Plan's EA
and its Negative Declaration conplied with HRS Chapter 343 is a
guestion of |aw that does not require factual determ nations
beyond the adm nistrative record. See generally Wkabayashi v.
Hertz Corp., 66 Haw. 265, 275, 660 P.2d 1309, 1315 (1983) (the
trial court possesses considerable discretion in permtting
di scovery).
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3. Counts 2, 3 and 4 are noot.

In Count 2, Kilakila contended the Board viol ated HAR
§ 13-1-28, et seq. and HRS 8§ 91-9, et seq. by failing to conduct
a contested case hearing before the Board' s 2010 Approval. Count
3 contended the Board's 2010 Approval was invalid because
construction of the Tel escope Project was contrary to the purpose
of the conservation district. Count 4 contended the Board's 2010
Approval viol ated HAR Chapter 13-5 because the UH Appel | ees
failed to neet the criteria of HAR § 13-5-30(c) (1994). Counts
2, 3 and 4 are noot because relief had al ready been granted by ‘O
Hal eakal a2, which remanded the controversy surroundi ng the Board's
2010 Approval of the Tel escope Project to the circuit court on
Decenber 13, 2013. See supra, |I.C ; see also Wng v. Bd. of
Regents, University of Hawai ‘i, 62 Haw. 391, 394-95, 616 P.2d
201, 203-04 (1980) (issue is noot if the two conditions for
justiciability relevant on appeal -- adverse interest and
effective renedy -- have been conprom sed). Consequently, the
appeal fromthe circuit court's denial of Kilakila's notion to
reconsi der the dism ssal of counts 2, 3 and 4 is al so noot.

I V. CONCLUSI ON

Accordingly, the follow ng Judgnent and Orders entered
inthe Crcuit Court of the First Crcuit are affirned:

1) the February 20, 2013 "Final Judgnment," to the
extent consistent with this opinion;

2) the March 14, 2011 "Order Granting Defendants
University of Hawai ‘i and [ Thomas M Apple's] Mtion for
Protective Order [Filed January 18, 2011]"; and

3) the January 17, 2013 "Order (1) Granting Defendants
University of Hawai ‘i and [ Thomas M Apple's] Mtion for Summary
Judgnent as to Count 1 of Plaintiff's First Amended Conpl aint for
Declaratory and Injunctive Relief; (2) Ganting Defendants Board
of Land and Natural Resources, Departnent of Land and Nat ural
Resources, and WlliamAila's Mtion for Summary Judgnent as to
Count 1 of Plaintiff's First Amended Conplaint for Declaratory
and Injunctive Relief [Filed Decenber 13, 2010]; (3) Ganting
Def endants University of Hawai ‘i and [ Thomas M Appl e's] Joi nder
i n Defendants Board of Land and Natural Resources, Departnent of
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Land and Natural Resources, and WlliamAila's Mtion for Summary
Judgnent as to Count 1 of Plaintiff's First Amended Conpl aint for
Decl aratory and Injunctive Relief [Filed Decenber 13, 2010]; and
(4) Denying Plaintiff's Mdtion for Sunmmary Judgnment as to Count
1."
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