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SUVMARY DI SPOSI TI ON ORDER
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Def endant - Appel  ant Rick J. Fisher (Fisher) appeals

fromthe Judgnment entered on July 20, 2012, in the District Court
of the First Grcuit (District Court).* Fisher was convicted of
operating a vehicle under the influence of an intoxicant (OVU 1),

in violation of Hawaii Revised Statutes (HRS) 8§ 291E-61(a)(3)
(Supp. 2013).2 W affirm

On appeal, Fisher argues that the District Court erred

The Honorable Lono J. Lee presided
HRS § 291E-61(a)(3) provides:

(a) A person commits the offense of operating a vehicle
under the influence of an intoxicant if the person operates
or assumes actual physical control of a vehicle:

(1) Whi |l e under the influence of alcohol in an
ampunt sufficient to inpair the person's normal
mental faculties or ability to care for the
person and guard agai nst casualty;

(3) Wth .08 or more granms of alcohol per two
hundred ten liters of breath[.]
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in: (1) denying his notion to suppress the results of the breath
test because he was asked while in custody whether he wanted to
incrimnate hinself in the petty m sdeneanor offense of refusing
to take an al cohol test wi thout being read his Mranda rights;

(2) denying his notion to suppress the results of the breath test
because he was m sinformed of his statutory right to an attorney;
(3) denying his notion to suppress the results of the breath test
when the police informed himthat he "shall" be subject to 30
days in jail for refusing; and (4) allowing the State of Hawai ‘i
(the State) to anend the conpl aint.

Wth regard to Fisher's first three points, we recently
rejected the sanme argunents in State v. Wn, --- Hawai ‘i ---, ---
P.3d ---, No. CAAP-12-0000858, 2014 W. 1270615 at *1 (App.

Mar. 28, 2014). Based on Wn, we conclude that the D strict
Court properly denied Fisher's notion to suppress.
Fi sher also argues that it was error for the District

Court to allowthe State to anend its conplaint to conply with
State v. Nesmith, 127 Hawai ‘i 48, 276 P.3d 617 (2012), that
required that a state of m nd be included in the charge under HRS
§ 291E-61(a)(1). Fisher argued in support of his notion that
"the case nust either be dism ssed without prejudice, or the
State nust proceed on the [HRS § 291E-61](a)(3) charge alone."
However, "HRS 8 291E-61(a)(3) renmains an absolute liability

of fense[,]" Nesmith at 60, 276 P.3d at 629, and Fisher was found
to be in violation of both HRS § 291E-61(a)(1) and (a)(3). The
Court in Nesmth also affirmed Nesmith's conviction for OVU I,

hol ding that "HRS 8§ 291E-61(a)(3) is an absolute liability

of fense for which no nens rea need be alleged or proven.”

Nesmth at 61, 276 P.3d at 630. Therefore, we need not decide
whet her the District Court erred in allow ng anendnent of the
charge in this case, because the original charge under HRS 8§
291E-61(a)(3) was sufficient as originally charged and Fi sher was
found guilty of OVU I under HRS § 291E-61(a)(3).
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Therefore, the July 20, 2012 Judgnent entered by the
District Court of the First Crcuit is affirned.
DATED: Honol ulu, Hawai ‘i, June 16, 2014.
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