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NO. CAAP-11-0000569

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JUNI OR LARRY HI LLBROOM as Trustee of the JLH TRUST, Plaintiff-
Appel I ant, v. DAVID LUJAN, Defendant- Appellee, JOHN DOES 1-10,
DOE PARTNERSHI PS 1-10, CORPORATI ONS, AND/ OR
OTHER ENTI TI ES 1-10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 08-1-2072)

MEMORANDUM OPI NI ON
(By: Foley, Presiding Judge, Fujise and Reifurth, JJ.)

Pl ai ntiff-Appellant Keith Wi bel (Wibel)?! as Trustee
of the JLH Trust (Trust), appeals fromthe June 30, 2011 Fi nal
Judgnent entered by the Grcuit Court of the First Crcuit
(Circuit Court).?

On appeal, Wi bel argues that the GCrcuit Court erred
in granting summary judgnment in favor of Defendant- Appellee
David J. Lujan (Lujan) because: (1) the Guam Probate Court's
Orders were not entitled to full faith and credit; (2) the
deci sion "effectively overruled a prior order issued by another
Circuit Court;" (3) "material issues of fact existed as to
whet her Lujan” (a) "breached his contract with Wai bel and the
Trust,"” (b) breached his fiduciary duties as Wii bel and the
Trust's attorney, and (c) "engaged in other actionable

1 On April 9, 2014, this court entered an Order granting the
substitution of Junior Larry Hillbroom (Hillbroom, as Trustee of the JLH
Trust, in place of the former trustee Wi bel. However, as the events | eading

up to and during the briefing of this appeal were taken by Wi bel, we will
continue to refer to himthroughout this opinion.

2 The Honorable Virginia L. Crandall presided.
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m sconduct ;" and (4) the award of attorneys' fees and costs to
Luj an was therefore inproper.
l.

The Trust was created for Hillbroom s benefit as the
bi ol ogi cal son of Larry L. Hillblom?3 co-founder of the package
delivery conmpany DHL after his apparent death in an airplane
crash on May 21, 1995. At the time the Trust was created,

Hi |l broomwas a mnor child and pretermtted heir of the Hill bl om
Estate. Hillbroomturned eighteen years old in 2002, but until
that time, the Guam guardi anship court supervised and approved

all distributions fromthe Trust.

On Septenber 29, 1995, the Guam Guardi anship Court
appointed Hi |l broom s biol ogi cal grandnot her, Naoko | nmeong
(Naoko) as co-guardian and co-guardian ad litemw th her
daughter, Hillbroom s biol ogical nother, Kaelani Kinney (Kinney).

On Novenber 5, 2001, Wibel, on behalf of the Trust,
and pursuant to the decision of the Protectors of the Trust,
filed an application with the Guam Guardi anship Court to approve
t he expendi ture of $250,000 to "purchase or build a house for
Naoko" and her husband "for their personal use and property.”
The application was approved on Novenber 7, 2001.

In a nmeeting conducted in Hawai ‘i in 2002, Wi bel asked
Luj an, who al so represented the Trust in other matters, to take
on the task of finding a residence to buy or build for Naoko and
her husband. Wi bel transferred the $250,000 to Lujan. Lujan
hel d the funds for Naoko and her husband, Marciano | nmeong
(collectively, "the Inmeongs”) while they searched for a house or
a siteto build a house. During this tine, a portion of the
funds were used for the living and personal expenses for the
| meongs and Hi |l | broom *

s According to Appellee, "Hillbroom' is a misspelling of "Hillblom".

4 On February 1, 2007, Edward C. Arriola, a Guamani an attorney
representing Lujan regarding Lujan's management of the $250, 000, faxed a
letter to Wai bel's attorney, Brian K. Yomono (Yomono), informng the latter
that Lujan's position regarding the $250,000 was that he received the funds
fromthe Trust for the purpose of the construction of a house for the | meongs,
that he held the funds in trust, subject to "the potential set off for funds
advanced to the Inmeongs" and that the funds were "not the property of the

(continued...)
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After Naoko's death on August 29, 2006, probate
proceedi ngs for her estate conmenced in Guam on March 17, 2008.
The Guam Probate Court's Decenber 2, 2008 Decree Settling Final
Account of Admi nistrator and Final Distribution (2008 Decree)?®
i ncl uded the renmai nder of the $250,000 to buy/build Naoko's
resi dence--$185, 000--as an asset of the estate, and ordered that
t he noney be distributed to Naoko's five identified heirs.

On Cctober 7, 2008, Waibel filed the instant Conpl aint,
alleging that Lujan: (1) breached his fiduciary duty to Wi bel
and the Trust; (2) was negligent in carrying out the task to
buy/ bui | d Naoko's residence; (3) breached a contract to conplete
the task; (4) failed to return funds, thereby breaching an
obligation in the nature of assunpsit; (5) breached his duty as
an agent of Waibel and the Trust; (6) converted the noneys given
to himby not using themfor the intended purpose and deposited
themin his own account; and (7) was, as a result of the
foregoing "willful and wanton m sconduct,”
damages.

liable for punitive

On May 22, 2009, Lujan noved to dism ss the Conplaint
and argued that the Conplaint was "an inproper collateral attack
on a dispositive order of another court,” i.e., the 2008 Decr ee.
Lujan also filed a Motion to Dismss Conplaint for Lack of
Jurisdiction on May 22, 2009. On April 1, 2010, the Crcuit

4...continued)
[ Trust] but that of the estates [sic] of" the Imeongs. The letter went on to
st ate,

The attached EX PARTE APPLI CATI ON TO APPROVE PROTECTORS'
ACTI ON REGARDI NG JLH, JOI NDER BY Naoko | meong, Guardian for
Jr. Larry Hillbroom and ORDER of Judge Lamorena

substantiate this position. Upon initiation of probate
proceedi ngs for the Inmeongs, and upon Order by the Court,
M. Lujan will deposit the funds with the Admi nistrator.

(Capitalization in original.)

5 On October 6, 2008, the adm nistrator of the estate filed the
First and Final Account, Report of Adm nistration and Petition for Final
Distribution in the Guam Probate Court. An amended First and Final Account,

Report of Adm nistration and Petition for Final Distribution was filed on
Novenmber 20, 2008, correcting the remaining anmount held by Lujan from $250, 000
to 185, 000.
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Court® i ssued orders denying both Lujan's notions and
specifically found it had jurisdiction over this case.

On August 31, 2010, the adm nistrator of Naoko's
estate, Antonio N. Sinzi (Sinzi) petitioned the Superior Court of
Guam "for an order to reopen probate proceedings for the limted
pur pose of proving that funds distributed to the heirs of the
decedent were in fact property of the decedent and that such
di stribution was appropriate.” (Petition to Reopen Probate) To
that petition was attached Sinzi's declaration, which stated that
t he Novenber 7, 2001 order "directed" Waibel to deposit the
$250,000 with Lujan "for the benefit of" the Ineongs, the funds
were used "expressly for the benefit” of the Ineongs and
Hi || broom whil e Naoko was still alive and after Naoko's death,
Lujan transferred the sum of $185,000 to Sinzi's counsel along
wi th declarations of Lujan and his secretary, Carlyn A Torres
(Torres), as to the cash advances made.’ Sinzi's declaration
al so reported, "The propriety of this transfer of the funds to
the estate as one of its assets has been challenged [in] an
unrel ated action, Keith Waibel as Trustee of the JLH Trust v.
David Lujan et al., Gvil Action 08-1-2072-1D EEH, filed in the
Circuit Court of the First Grcuit, State of Hawaii."

On Cct ober 27, 2010, the Superior Court of Guam entered
its Decision and Order (2010 Order). The court found that the
$250, 000 "was for the purpose of purchasing or building a house
for [ Naoko] which was ultimtely to be her personal property. It
is crystal clear fromthe Order that the Two Hundred Fifty
Thousand Dol | ars ($250, 000. 00) or any house purchased or built
fromthe proceeds is to be the personal property of [Naoko]."

The court al so found that Wi bel received constructive notice of
t he advances to Naoko and Hill broom fromthe $250,000 and the
deposit of the $185, 000 bal ance of the funds with Sinzi,
Admi ni strator of Naoko's estate, as well as constructive notice
of the probate proceedings, through Vida |Inmeong, a Protector of

The Honorable Gl enn J. Kim presided.

7 The decl arations of Lujan and Torres are not included in this
record.
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the Trust during the probate proceedi ngs, yet Wi bel did not
object to the distributions or deposit.

On February 8, 2011, Lujan filed a Mdtion for Summary
Judgnent, or in the Alternative, Mtion to Stay Proceedi ngs,
urging that the Crcuit Court enter judgnent in his favor as
Wai bel's clains "are now noot and this Court should grant full
faith and credit” to the 2010 Order, or, in the alternative,
grant a stay to allow Waibel "to address his clains directly with
t he Superior court of Guamto avoid the risk of inconsistent
results.” At the hearing on Lujan's notion, the Grcuit Court
reasoned,

Based on the Court's review of all the matters that have
been submitted with respect to this motion for sunmary
judgment, the Court grants the motion for sunmary judgnment,
finds that the decision and order of the Guam probate court
is entitled to full faith and credit and resolves the issues
with respect to this case and that the $250, 000. 00 paynent
fromthe trust to [Lujan] was for the Inmeongs and not
property of the trust and inmproperly went to the estate on
their deaths.

The Gircuit Court appeared to believe the Guam Court's
determi nation that the renmainder of the house grant was properly
property of Naoko's estate was dispositive of Wi bel's clains:

[A]t the time that the protectors approved the $250, 000. 00
transfer at their meeting, that the trustee transfer their
noney and they went before the court and the court approved
that, that was a transfer of $250,000.00 fromthe trust to
the guardians for a house. And if that was the case and
then the nmoney went to M. Lujan, he held it, it eventually
went to their probate estate, summary judgnment is
appropriate, there is no claim

And | understand you view it differently, that there
was a breach of fiduciary duty, that there was a contract,
but the Court sees the guardi anship proceedi ng order
protectors made a decision at a meeting to have the trustee,
the court approved that, actions were taken subsequent to
that, there is credibility issues about that. The emails
indicate that [Waibel] understood that the nmoney was with
[Lujan] for the purchase of a residence for those
individuals, it would have been in their name, the noney out
of the trust.

Consequently, the Grcuit Court granted Lujan's notion.?

8 On March 24, 2011, the Circuit Court filed its order granting
Lujan's Motion for Summary Judgment, stating

1) the Order entered on November 7, 2001, by the
Superior Court of Guam which references [Waibel's] Ex Parte
Application to Approve Protectors' Action Regarding JLH
(continued...)
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Luj an subsequently filed a Mdtion for attorneys' fees
and costs, and on May 26, 2011, the Circuit Court granted Lujan's
notion, ordering Waibel to pay a total of $68, 227.19.

On June 30, 2011, the Crcuit Court entered judgnment in
favor of Lujan and against Hillbroomon all clains. This tinmely
appeal foll owed.

.

The heart of Waibel's appeal rests in his position that
the Grcuit Court erred in granting Lujan's notion for summary
j udgnment based on its ruling that the 2010 Order was entitled to
“full faith and credit"” and was di spositive of his clainms in this
case. W review the grant of summary judgnment by the Grcuit
Court de novo. Freddy Nobriga Enters. v. Dep't of Hawaii an Hone
Lands, 129 Hawai ‘i 123, 128, 295 P.3d 993, 998 (App. 2013).

"Val id judgnments of another state are entitled to ful
faith and credit in this jurisdiction.™ Guray v. Tacras, 119
Hawai ‘i 212, 217, 194 P.3d 1174, 1179 (App. 2008) (interna
guot ation marks omtted) quoting Tougas v. Tougas, 76 Hawai ‘i 19,
28, 868 P.2d 437, 446 (1994).°

8. ..continued)
dated Novenber 5, 2001, is controlling and entitled to ful
faith and credit;

2) the [2010 Order, entered] by the Superior Court of
Guam is controlling and entitled to full faith and credit;

3) These Orders resolve the issues with respect to
this case; and

4) the $250, 000 payment from the [Trust to Lujan]
bel onged to [the Imeongs] as their personal property and was
not the property of the [Trust].

® Article IV, Section 1 of the United States Constitution provides:

Full Faith and Credit shall be given in each State to the
public Acts, Records, and judicial Proceedings of every
other State. And the Congress may by general Laws prescribe
t he Manner in which such Acts, Records and Proceedi ngs shal
be proved, an the Effect thereof.

Congress has provided that "[t]he records and judicial proceedi ngs of any
court of any [U.S.] State, Territory or Possession" "shall have the same ful

faith and credit in every court within the United States . . . as they have
by |l aw or usage in the courts of such State, Territory or Possession from
which they are taken." 28 United States Code (U.S.C.) 8 1738 (1948). Guamis

a territory ceded to the United States. 48 U S.C. 8§ 1421 et seq. The
"judicial authority of Guam' includes "a trial court designated as the

' Superior Court of Guami . . . established by the laws of Guam" 48 U.S.C
§ 1424(a)(1).
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A judgnment is valid if:

1. the court rendering it had jurisdiction to act
judicially in the case;

2. the party against whom the judgnent is sought to be
i nvoked had reasonable notice of the litigation and
was afforded a reasonabl e opportunity to be heard

3. it was rendered by a conpetent court; and

4. it is in conpliance with the rendering state's
requi rements for the valid exercise of its court's
powers.

| d.

The GCircuit Court identified two orders to which it
woul d give full faith and credit. Waibel challenges this
decision only as to the 2010 Order. Wth regard to that order,
as did the Grcuit Court, we focus on the second requirenent of a
valid judgment. It is undisputed that Wi bel was "the party
agai nst whom the judgnent [was] sought to be invoked."

As to reasonable notice, the parties do not point to
any evidence in the record that shows Wi bel was served, by
personal service, mail, publication or posting, of the Petition
to Reopen. The Superior Court of Guamrul ed that Wi bel had
recei ved constructive notice of the probate proceedings, but did
not deci de that Wai bel had constructive notice of the Petition to
Reopen Probate that resulted in the 2010 Order. Lujan does not
argue that Wi bel knew Sinzi would petition the Guam Superi or
Court to reopen the probate proceedings for any reason, |et alone
for the purpose of litigating the propriety of Lujan's handling
of the $250,000. Thus, it appears fromthis record that Wi bel
recei ved no notice or had any know edge of the proceedi ngs
| eading to the 2010 Order.

Al t hough "state proceedi ngs need do no nore than
sati sfy the m ni mum procedural requirenents of the Fourteenth
Amendnent's Due Process Clause in order to qualify for the ful
faith and credit guaranteed by federal law, " Krener v. Chem
Constr. Corp., 456 U S. 461, 481 (1982), where ot her nethods of
i ssue preclusion would not be applied where the party agai nst
whom the earlier decision is asserted did not have a "full and
fair opportunity” to litigate the claim Krener, 456 U.S. at 480-
81, full faith and credit should al so be denied. See al so Baker
by Thomas v. General Mdtors Corp., 522 U. S. 222, 239 n.12 (1998)

7
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(in a subsequent action in another state, attenpt to enforce

i njunction agai nst GM enpl oyee fromtestifying without GV s

perm ssion) ("The M chigan judgnent is not entitled to full faith

and credit, we have endeavored to nake plain, because it

inmpermssibly interferes with Mssouri's control of litigation

brought by parties who were not before the M chigan court.")
Therefore, we hold that the 2010 Order should not have

been given full faith and credit and used to defeat all of

Wai bel's clainms and as the March 24, 2011, order reveals no other

basis for the grant of summary judgnent, it nust be vacated. '

Qur disposition of this issue makes it unnecessary to address

Wai bel ' s other argunment regarding the entry of summary judgnent

"effectively overrul[ing]" Judge Kim s denial of Lujan's May 22,

2009 notions to dism ss and requires that we vacate the order

awarding to Lujan attorneys' fees and costs as prevailing party

in an assunpsit case.

[T,
For the foregoing reasons, we vacate the June 30, 2011
Fi nal Judgnment entered by the Crcuit Court of the First Circuit
and remand for further proceedings consistent with this
menor andum opi ni on.
DATED: Honol ul u, Hawai ‘i, June 30, 2014.

On the briefs:

Brian K. Yonono
for Plaintiff-Appellant. Presi di ng Judge

Si dney K. Ayabe,
Calvin E. Young, and

Moni ca K. Suenatu Associ ate Judge
(Ayabe, Chong, N shinoto, Sia
& Nakarur a)

f or Def endant - Appel | ee.

Associ ate Judge

10 Wai bel al so argues that the Circuit Court, as an additional basis
for its decision, considered matters of credibility. However, our review of
the Circuit Court's remarks at the hearing and the subsequent written order do
not lead us to the conclusion that it relied on credibility matters as a basis
for its decision. Rat her, the Circuit Court merely noted these matters in the
course of its discussion with counsel.
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