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SHERRI CASPER, Pl aintiff-Appellant/Cross-Appellee,
V.
VI JAK S. AYASANONDA, M D. and THE EMERGENCY GROUP, | NC.,
Def endant s- Appel | ees/ Cr oss- Appel | ant,
and
LILY L.L.L. GALLAGHER, M D.; THE QUEENS MEDI CAL CENTER
JOHN DCES 1-10; JANE DCES 1-10; DOE PARTNERSHI PS 1-10; DOE
CORPORATI ONS 1-10; DCE "NON- PROFI T" ORGANI ZATI ONS 1-10; DCE
TRUSTS 1-10 and ROE GOVERNMENTAL AGENCI ES 1-10, Defendants.

APPEAL FROM THE CI RCUI T COURT OF THE FI RST Cl RCUI T
(CIVIL NO 09-1- 0613)

MEMORANDUM CPI NI ON
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ.)

Pl ai ntiff-Appellant/Cross-Appel | ee Sherri Casper
(Casper) appeals froma "Judgnment" filed on July 20, 2011, in the
Circuit Court of the First Circuit (circuit court).! After a
jury trial and based on the jury's responses to a Special Verdict
Form judgnment was entered agai nst Casper and in favor of
Def endant s- Appel | ees/ Cross- Appel l ants Vijak S. Ayasanonda, MD.,
(Dr. Ayasanonda) and The Enmergency G oup, Inc. (EQ)
(collectively the Defendants) on Count | (Negligence) and Count

1 The Honorable Rom A. Trader presided.
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Il (Informed Consent) of Casper's conplaint. Al other clains
wer e di sm ssed. ?

In this case, Casper contends that when she went to the
Emer gency Departnent (ED) at Queen's Medical Center (QVO),

Dr. Ayasanonda m s-di agnosed her with cervicitis, suggestive of
pelvic inflammatory di sease (PID), and failed to properly

di agnose appendicitis. Casper was discharged fromthe ED with
treatnent to address PID and was told, anong other things, to
return to the ED if her synptons "get worse." Approximtely two
and a half days later, Casper returned to the ED and was

di agnosed with a perforated appendi x. She was then hospitalized
for twenty-two days, subsequently underwent surgery, and clains
permanent injuries. The parties dispute at what point Casper's
appendi x perforated.

The Defendants contend that Dr. Ayasanonda did not
breach the standard of care and, further, that Casper was
conparatively negligent because she did not follow the discharge
instructions by failing to return sooner to the ED when her
synpt ons wor sened.

On appeal, Casper asserts that the circuit court erred
by (1) denying Casper's Hawai ‘i Rules of Civil Procedure (HRCP)
Rul e 50° notion for judgnent as a matter of |aw on the defense of

2 Casper filed a conplaint on March 16, 2009, against defendants
Dr. Ayasanonda, Dr. Lily Gallagher (Dr. Gallagher), EGI, and Queen's Medica
Center (QMC), asserting claims for negligence (Count 1), failure to obtain
informed consent (Count I1), and vicarious liability (Count 111). Sunmmary
judgnment was granted in favor of Dr. Gallagher, and, pursuant to a stipulation
of the parties, the clainms against QMC were di sm ssed. Therefore, the case

proceeded to trial only against Dr. Ayasanonda and EGI. Based on a further
stipul ati on between the remaining parties, the determ nation of EG's
liability was based solely on vicarious liability, i.e. whether Dr. Ayasanonda

was found |iable.

8 HRCP Rule 50(a)(1) provides that

[i]f during a trial by jury a party has been fully heard on

an issue and there is no legally sufficient evidentiary

basis for a reasonable jury to find for that party on that

issue, the court may determ ne the issue against that party

and may grant a notion for judgment as a matter of |aw

agai nst that party with respect to a claimor defense that
(continued...)
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conparative negligence; (2) giving jury instructions regarding
conparative negligence; (3) giving jury instructions on ordinary
negli gence, thus setting out two different and confusing
instructions — nedical negligence and ordi nary negligence --

t hat Casper had to prove; (4) failing to give Casper's Proposed
Jury Instruction No. 5; and (5) denying Casper's challenge for
cause of a juror.

Dr. Ayasanonda and EG filed a cross-appeal * asserting
that, in the event we vacate the Judgnent and remand for a new
trial, we should not remand as to Count Il (informed consent)
because the circuit court inproperly denied their HRCP Rule 50
nmotion for judgnent as a matter of law on this claim
Dr. Ayasanonda and EG thus contend that they were entitled to
judgnent as a matter of |aw on Casper's infornmed consent claim
the jury should not have been instructed on the infornmed consent
claim and the Special Verdict Form should not have contai ned any
questions regarding the inforned consent claim Dr. Ayasanonda
and EG further note, however, that Casper's only point of error
that affects the informed consent claimis her point of error
regarding the jury panel. Thus, the cross-appeal need be decided
only if we agree with Casper that one of the jurors should have
been di sm ssed for cause.

We conclude that the jury instructions inproperly
i ndicate that Casper was required to prove, anong other things,
ordi nary negligence. These instructions are erroneous,

5(...continued)
cannot under the controlling | aw be maintained or defeated
wi t hout a favorable finding on that issue

4 The Defendants' opening brief on their cross-appeal does not conply
wi th Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e 28. Most problematic is
the Defendants' failure to properly present the points of error, in that they
fail to identify in the points of error section where in the record the
al l eged errors occurred and where the alleged errors were preserved for
appeal . HRAP Rul e 28(b)(4). For the nost part, this information is contained
in the argunment section of the opening brief. See Marvin v. Pflueger, 127
Hawai ‘i 490, 496-97, 280 P.3d 88, 94-95 (2012). Nonet hel ess, counsel is
cautioned that HRAP Rule 28 should be followed or sanctions may result in the
future. HRAP Rul e 51.
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m sl eadi ng and prejudicial in the context of the nedical

mal practice clains asserted against Dr. Ayasanonda, and the jury
instructions inproperly contain two different standards of
negl i gence pertaining to Dr. Ayasanonda. W therefore vacate the
Judgnment wth regard to the negligence claim(Count I) and the
vicarious liability claim(Count I1l) to the extent vicarious
l[itability is based on the negligence claim

We further conclude that the circuit court did not
abuse its discretion in denying Casper's request to dismss for
cause a juror whose wife worked for QUC. Because we reject
Casper's challenge as to the jury panel, and Casper's ot her
points of error do not affect the verdict on the informed consent
claim (Count 11), the Judgnent regarding the infornmed consent
claimis affirned.

The case is remanded to the circuit court for a new
trial on Count | and Count IIl (to the extent Count Ill is based
on the negligence claim.

l. Di scussi on
A. Casper's Appea

1. HRCP Rule 50 Mbdtion

Casper contends that the circuit court erred in denying
her HRCP Rule 50 notion for judgnent as a matter of |aw on the
conparative negligence defense. 1In this regard, Casper argues
there was insufficient evidence to support a conparative
negl i gence defense because there was no evidence of a negligent
act on her part. Moreover, Casper contends we should rule as a
matter of first inpression that in order to have a viable
conparative negligence defense to a nedical mal practice claim
t here nust be expert opinion that the plaintiff's conparative
negli gence was a proxi mate cause of the plaintiff's injuries. W
need not address these issues, however, because the jury never
reached the issue of Casper's alleged conparative negligence.
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On the Special Verdict Form the jury found
Dr. Ayasanonda not liable as to nedical negligence (Count 1) and
i nformed consent (Count I11). Specifically, the Special Verdict
Formreads, in pertinent part:
Question No. 1:

As to Count 1 (Medical Negligence), did Defendant
Vi jak Ayasanonda fail to conmply with the applicable standard
of care in his diagnosis and treatment of Plaintiff Sherri
Casper?

Yes No v/

If you answered "Yes," go to the next question. | f
you answered "No," go to Question No. 3

Question No. 3:

As to Count 2 (Informed Consent), did Defendant Vijak
Ayasanonda fail to obtain informed consent from Plaintiff
Sherri Casper?

Yes No V/

If you answered "Yes," go to the next question. I f
you answered "No" to Question No. 3 and "No" to either
Question No. 1 or Question No. 2, please STOP, have your
foreperson sign and date this Special Verdict Form and cal
the Bailiff.

The issue of Casper's conparative negligence was
addressed in Questions 5 and 6 on the Special Verdict Form
Gven the jury's findings as to Questions 1 and 3, the jury never
reached the subsequent questions about Casper's conparative
negli gence. Therefore, it is premature and unnecessary to decide
whet her the circuit court erred in denying Casper's HRCP Rul e 50
notion, such that the conparative negligence defense was put
before the jury. The jury never reached the issue, and we need
not address sufficiency of the evidence as to the conparative
negl i gence defense.

However, Casper's related points of error are that, as
a consequence of the conparative negligence defense going to the
jury, the circuit court gave erroneous jury instructions that
were prejudicial to Casper. Regardless of why certain jury
instructions were given, we agree that the jury instructions read

5
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as a whole are prejudicially erroneous and m sl eading for the
reasons di scussed bel ow.

2. Jury Instructions on Negligence

Anmong her challenges to the jury instructions, Casper
contends that erroneous and confusing jury instructions on
ordi nary negligence were given affecting the clai magainst
Dr. Ayasanonda, and thus the jury was left wth the inpression
that Casper had to prove two standards of negligence.

"The standard of review for a trial court's issuance
or refusal of a jury instruction is whether, when read and
consi dered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or

m sl eadi ng. " Stanford Carr Dev. Corp. v. Unity House, Inc.,
111 Hawai ‘i 286, 297, 141 P.3d 459, 470 (2006) (interna
quotation marks and citation omtted). Generally,

instructions that are found to be an erroneous articulation
of the |l aw raise a presunmption that they were harnf ul
Turner v. WIllis, 59 Haw. 319, 326, 582 P.2d 710, 715

(1978). The presunption can be overcome however, if it
"affirmatively appears fromthe record as a whole that the
error was not prejudicial." [d.
Udac v. Takata Corp., 121 Hawai ‘i 143, 149, 214 P.3d 1133, 1139
(App. 2009).

Casper contends the circuit court erred in giving
standard jury instructions 3.2, 6.1, 6.2, 6.3 and 6.4, which
generally pertain to negligence and which were nodified by the
court. As given to the jury in this case, the chall enged
instructions read as follows, with the | anguage nost rel evant to
t hi s appeal underlined:?®
Pattern Jury Instruction 3.2, as nodified

Plaintiff nmust prove by a preponderance of evidence
t hat defendant was negligent and that such negligence was a
| egal cause of plaintiff's injuries and/or damages.
Plaintiff nmust also prove the nature and extent of her
injuries and/or damages.

Def endant must prove by a preponderance of the
evidence that plaintiff was negligent and that such
negligence was a | egal cause of plaintiff's injuries and/or
damages.

(Enphasi s added).

5 Each juror had a copy of the jury instructions while the court read

the instructions to them The jury also had the instructions during
del i berati ons.
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Pattern Jury Instruction 6.1, as nodified

Negl i gence of a |l ayperson is doing something which a
reasonabl e | ayperson would not do or failing to do something
which a reasonable | ayperson would do. It is the failure to
use that care which a reasonable | ayperson would use to
avoid injury to hinself, herself, or other people or damage
to property.

I'n deciding whether a | ayperson was negligent, you
must consi der what was done or not done under the
circumstances as shown by the evidence in this case

(Enphasi s added).
Pattern Jury Instruction 6.2, as nodified

In determ ni ng whether a person, lay or otherwi se, was
negligent, it may help to ask whether a reasonable person in
the same situation would have foreseen or anticipated that
injury or damage could result from that person's action or
inaction. If such a result would be foreseeable by a
reasonabl e person in the same situation and if the conduct
reasonably could be avoided, then not to avoid it would be
negl i gence.

(Enphasi s added).
Pattern Jury Instruction 6.3, as nodified

You nmust determ ne whether any of the parties in this
case were negligent and whether such negligence on the part
of a party was a legal cause of plaintiff's injuries or

damages. If you find that at |east one defendant was
negligent and such negligence was a | egal cause of the

injuries or damages, you must determ ne the total anmount of
plaintiff's damages, without regard to whether plaintiff's
own negligence was also a | egal cause of the injuries or
damages.

If you find that more than one party was negligent and
the negligence of each was a |l egal cause of the injuries or
damages, then you nust determ ne the degree to which each
party's negligence contributed to the injuries or damages,
expressed in percentages. The percentages allocated to the
parties must total 100%

(Enmphasi s added).
Pattern Jury Instruction 6.4, as nodified
If you find that plaintiff's negligence is 50% or

less, the Court will reduce the amount of damages you award
by the percentage of the negligence you attribute to
plaintiff.

If, on the other hand, you find that plaintiff's
negligence is more than 50% the Court will enter judgnment
for defendant and plaintiff will not recover any damages.
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In addition to the challenged instructions, the jury
was instructed as to "nedical negligence,"” including instructions
based on standard jury instructions 14.1 and 14.3. These
instructions as read to the jury were as foll ows:

Pattern Jury Instruction 14.1, as nodified

To prove medi cal negligence, plaintiff must prove al
of the followi ng el enents:

1. Defendant breached the applicable standard of care
and

2. The breach of the standard of care was a |ega
cause of injury or damage to plaintiff; and

3. Plaintiff sustained injury or damage.
Pattern Jury Instruction 14.3, as nodified

Plaintiff is required to present testimony from an
expert establishing the standard of care, that defendant
breached this standard, and that defendant's breach was a
| egal cause of plaintiff's injury or damages.

Casper contends that with the chall enged jury
instructions, the jury was given differing and confusing
standards setting out ordinary negligence and nedi cal negligence,
thus creating two different standards of proof. Based on the
record, it appears the circuit court attenpted to give general
negl i gence instructions to address the plaintiff's conparative
negligence. Thus, for instance, the circuit court added
"l ayperson” to the standard 6.1 instruction. However, the
instructions do not consistently indicate that, as to Dr.
Ayasanonda, the "nedical negligence" standard applies. Rather,
instructions 3.2 and 6.3 reference whet her the "defendant was
negligent." Most problematic is that the words "lay or
ot herwi se” were added to instruction 6.2, which thus expressly
indicates that it applies to Dr. Ayasanonda. This instruction
suggests that, in determ ning whether Dr. Ayasanonda "was
negligent,"” the jurors may use their own judgenent to consider,
inter alia, "whether a reasonable person in the same situation
woul d have foreseen or anticipated that injury or danage could
result fromthat person's action or inaction."
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In short, especially instruction 6.2, but also
instructions 3.2 and 6.3 when all are read together, inproperly
indicate that an ordinary negligence standard applies to
Dr. Ayasanonda. This is in contradiction to instructions 14.1
and 14.3, which properly instruct on nedical negligence and state
t hat nedi cal expert testinony is required as to the standard of
care, breach of duty, and causation of injury or damage.

It is well settled that in medical mal practice actions, the
question of negligence nmust be decided by reference to

rel evant medical standards of care for which the plaintiff
carries the burden of proving through expert medical
testimony. The standard of care to which a doctor has
failed to adhere nmust be established by expert testinmony
because "a jury generally lacks the 'requisite specia

knowl edge, technical training, and background to be able to
determ ne the applicable standard without the assistance of
an _expert.'" There are, however, exceptions to the rule.

Craft v. Peebles, 78 Hawai ‘i 287, 298, 893 P.2d 138, 149 (1995)
(enphasi s added, citations omtted).

Hawai ‘i does recognize a "conmon know edge" exception
to the requirement that a plaintiff must introduce expert
medi cal testinmony on causation. The exception is simlar to
the doctrine of res ipsa loquitur, and when applied
transfornms a medical malpractice case "into an ordinary
negligence case, thus obviating the necessity of expert
testimony to establish the applicable standard of care."
This exception is "rare in application,” and applies in
instances such as "[w] hen an operation |eaves a sponge in
the patient's interior, or renmoves or injures an
i nappropriate part of his anatomy, or when a tooth is
dropped down his wi ndpi pe or he suffers a serious burn from
a hot water bottle, or when instruments are not
sterilized[.]"

Barbee v. Queen's Med. Cr., 119 Hawai ‘i 136, 159, 194 P.3d 1098,
1121 (App. 2008) (enphasis added, citations omtted).

In the ordinary negligence case the jury can determ ne
whet her there has been a breach of defendant's duty to the
plaintiff on the basis of their everyday experience

observations and judgment. The ordinary negligence case
will not require expert opinion evidence to delineate
acceptable from unacceptabl e standards of care. However, in
t he medi cal negligence case, lay jurors are ill prepared to

eval uate conplicated technical data for the purpose of
determ ni ng whet her professional conduct conformed to a
reasonabl e standard of care and whether there is a causa
rel ati onship between the violation of a duty and an injury
to the patient. Therefore, expert opinion evidence is
generally required to aid the jury in its tasks.
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Bernard v. Char, 79 Hawai ‘i 371, 377, 903 P.2d 676, 682 (App.
1995) (citations, brackets, and enphasis omtted).

This is not an ordinary negligence case because the
facts here do not present "routine or non-conplex matters wherein
a lay person is capable of supplanting the applicable standard of
care fromhis or her 'common know edge' or ordinary experience."
Craft, 78 Hawai ‘i at 298, 893 P.2d at 149. Therefore, as
instructions 14.1 and 14. 3 properly explain, expert nedical
testinmony was required to establish the applicable standard of
care, breach of duty, and causation on the part of
Dr. Ayasanonda.

It was inproper to m x the standards for nedical
mal practice and ordinary negligence in regard to the claim
agai nst Dr. Ayasanonda. To the extent that instruction 6.2
suggests that the negligence of a person "lay or otherw se" can
be determ ned by what a reasonable person in the sanme situation
can foresee, wthout reference to the standard of care
establ i shed by expert nedical testinony, the instruction was not
an accurate articulation of the law, was in error and is presuned
harnful .® See Udac, 121 Hawai ‘i at 149, 214 P.3d at 1139.
Further, instruction 6.2 makes the generic references in
instructions 3.2 and 6.3 as to whether the "defendant was

6 We note that Casper argues the circuit court erred in both giving
instruction 6.2 and in refusing to give Plaintiff's Proposed Instruction No
5, which also instructs on foreseeability, but fromthe perspective of a

reasonably prudent physician. In our view, for the same reasons instruction
6.2 is erroneous, Plaintiff's Proposed Instruction No. 5 is not an accurate
reflection of the | aw either. That is, foreseeability is relevant under

ordi nary negligence standards, but is not relevant when medical mal practice
st andards apply, which instead nust be based on nedical expert opinion
Compare Craft, 78 Hawai ‘i 287, 893 P.2d 138, Barbee, 119 Hawai ‘i 136, 194 P.3d
1098 and Bernard, 79 Hawai ‘i 371, 903 P.2d 676 (medical malpractice), with
Knodl e v. Waikiki Gateway Hotel, Inc., 69 Haw. 376, 742 P.2d 377 (1987), and
Bi dar v. Anfac, Inc., 66 Haw. 547, 669 P.2d 154 (1983) (ordinary negligence).

Al t hough Plaintiff's Proposed Instruction No. 5 also erroneously sought
to inject foreseeability into the jury's considerations, Casper specifically
argued to the circuit court that instructions 3.2, 6.2 and 6.3 should not be
given and asserted at various points that the jury instructions were
i nproperly m xing ordinary negligence and medi cal mal practice standards that
she had to prove against Dr. Ayasanonda. Thus, Casper sufficiently preserved
her chall enges to these instructions for appeal

10
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negligent” even nore likely to have caused confusion regarding
what standard applied to Dr. Ayasanonda.

The presunption that an erroneous jury instruction is
harnful can be overcone if it "affirmatively appears fromthe
record as a whole that the error was not prejudicial."” [1d.
(citation omtted). The best argunent that can be nade as to why
the erroneous instructions are not prejudicial is that Question 1
in the Special Verdict Formspecifically references "nedical
negl i gence" and asks whether Dr. Ayasanonda "fail[ed] to conply
with the applicable standard of care in his diagnosis and
treatment of [Casper]." However, given that instruction 6.2 uses
the generic word "negligent,"” yet indicates that it applies to
Dr. Ayasanonda and that foreseeability may be considered, and
given further that instructions 3.2 and 6.3 also generically
ref erence whet her the "defendant was negligent,” we cannot say
wi th any confidence that the wording in the Special Verdict Form
cured the erroneous jury instructions.

We al so note the record indicates that the jury was not
unaninous in its findings on the Special Verdict Form In this
case, Casper and the Defendants stipulated that 13 jurors would
del i berate and that each of the issues could be decided by
agreenent of 10 jurors. Based on polling of the jurors after the
verdi ct was rendered, the verdict was decided in favor of
Dr. Ayasanonda by a 10-3 vote.

The jury instructions read as a whol e presented
conflicting standards and sone of the instructions suggested that
Dr. Ayasanonda coul d be found not negligent based on the jurors'
own know edge and expectations. W cannot say the record
establishes that the erroneous instructions were not prejudicial.
Therefore, we nust vacate the Judgnent as to Counts | and 11
related to whether Dr. Ayasanonda was negligent and whet her EGQ
is vicariously liable for Dr. Ayasanonda' s all eged negli gence.

3. Casper's Challenge to Juror for Cause

Casper contends the circuit court erred in denying her
chal l enge to a prospective juror whom Casper maintains could not

11
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be inpartial. Casper argues she was harned by the court's
deci si on because she was forced to use a perenptory challenge to
excuse the prospective juror. Wthout reaching the question
whet her Casper has shown she was prejudi ced, we concl ude the
circuit court had a sufficient basis not to exclude the juror.

Atrial court's decision whether to pass a juror for
cause is reviewed under the abuse of discretion standard. State
v. Kauhi, 86 Hawai ‘i 195, 197, 948 P.2d 1036, 1038 (1997). "The
trial court abuses its discretion when it clearly exceeds the
bounds of reason or disregards rules or principles of |aw or
practice to the substantial detrinment of a party litigant." 1d.
(citation and internal quotation marks omtted).

During voir dire, Casper's counsel questioned a
prospective juror regarding his wife's enploynent with QVC

MR. BI CKERTON: Do you feel that that family connection
that you have to Queen's gives one side a |leg up today?

PROSPECTI VE JUROR: | think it's only human nature
that, you know, you kind of back your spouse's
company. . . . | guess you would call it favoritism

MR. BI CKERTON: Does the fact that it's [EGI] and not
Queen's make a difference?

PROSPECTI VE JUROR: You know, | mean, she's worked

there for nine years. | never knew this. And as far as
know—-1 mean, she plays volleyball in the Queen's |eague and
ER has a teamthat's in the volleyball |eague. I never knew
that. To me, they are all Queen's enpl oyees.

MR. BI CKERTON: So you think it would actually, even
t hough you would try to set it aside, you think it would
affect your ability to be fair?

PROSPECTI VE JUROR: | think it would, yes.

MR. BI CKERTON: Your Honor, we would ask that
[ Prospective Juror] be excused for cause

THE COURT: [ Prospective Juror,] just a follow-up
questi on.

You know, while it's understandable what you just
shared with us, you know, your wife works at Queen's, you
know, so you sort of | ook favorably perhaps on Queen's. And
this particular underlying event did involve the Queen's ER.

Are you the kind or person if | were to tell you
[ Prospective Juror]—-you know, you recognize you have that
i ssue, but you cannot and should not allow it to affect your
deci si on-maki ng. Are you the kind of person that can set it
on the side and go ahead and go forward with the decision-

12
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maki ng? Or do you think it's not going to be easy for you?
Because everybody has issues.

PROSPECTI VE JUROR: Yeah, | think it will always be

there. And | don't know if—--1 don't know what's going to
happen at the time, you know. I can say yeah now, but, you
know, | don't know.

THE COURT: Wbuld you do your best to basically follow
the Court's instruction? That's what | need to know.

PROSPECTI VE JUROR: | would try my best, yeah.

(Enphasi s added). The Defendants objected to the challenge for
cause, stating that "[t]he wtness said he would do his best to
foll ow your instructions.”™ The circuit court disallowed the
chal | enge for cause at that point in tinme because it did not
"believe there is an adequate record shown" but allowed Casper's

counsel to ask follow up questions.

MR. BI CKERTON: So you know the members of the ER team
at |least by face, for exanple, even if you don't know al
their names?

PROSPECTI VE JUROR: Yeah.

MR. BI CKERTON: The Judge read a list of names you may
not have recognized. But if one of themis up here, sonmeone
you know or are friends with fromthe volleyball ganes,
woul d you be able to distance yourself fromthat and say,

l ook, I'"'mjust going to treat themlike anyone else, |'m not
going to judge their credibility differently just because
know them or I'mfriends with thenf

PROSPECT!I VE JUROR: Yeah, | believe | can do that.

MR. BI CKERTON: And same thing for a doctor. If a
doctor from Queen's conmes and testifies one way or the
ot her, you feel you could put that aside?

PROSPECTI VE JUROR: Unl ess they play for the voll eybal
team | probably don't know t hem anyway.

(Enphasi s added).
Casper argues that the prospective juror's partiality
was cl ear and manifest.

When a juror is challenged on grounds that he has
formed an opinion and cannot be inpartial, the test is

"whet her the nature and strength of the opinion ... are such
as in |law necessarily ... raise the presunption of
partiality." The question "is one of m xed |aw and fact,"

and "the affirmative of the issue is upon the chall enger."
Furt hernore, the reviewi ng court is bound by "the
proposition that findings of inmpartiality should be set
aside only where prejudice is '"manifest."'"

13
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State v. Gaham 70 Haw. 627, 633-34, 780 P.2d 1103, 1107 (1989)
(citations and brackets omtted).

The above quoted transcript denonstrates that the
prospective juror's opinions were not "strong and deep
i npressions which close the mnd against the testinony that may
be offered in opposition to them™"™ 1d. at 634-35, 780 P.2d at
1108 (citation omtted). The prospective juror stated that he
would "try my best” to follow the court's instructions, and that
he woul d not base his judgnent on credibility of w tnesses upon
possi bly recogni zing themfroma volleyball |eague. Casper has
not denonstrated a presunption of partiality nor that the
prospective juror's prejudice was manifest. See id. at 634-36,
780 P.2d at 1107-08.

Based on the above, the trial court did not abuse its
di scretion.

B. Defendants' Cross-Appeal as to | nforned Consent

We need not address the Defendants' cross-appeal which
asserts that the circuit court should have granted Defendants’
nmotion for judgnment as a matter of |aw on the infornmed consent
claim The jury found for the Defendants on the infornmed consent
claim The only point of error raised by Casper in her appeal
that potentially affects the verdict on informed consent is
Casper's challenge to the prospective juror. Because we have
determned that the circuit court did not abuse its discretion
with regard to the prospective juror, the verdict on the infornmed
consent claimin favor of Defendants will stand.
1. Concl usion

For the foregoing reasons, the Judgnent filed on
July 20, 2011, in the GCrcuit Court of the First Crcuit, is
vacated as to the negligence claim(Count |) and the claimfor
vicarious liability (Count 111), to the extent that vicarious
liability is based on the negligence claim The case is remanded
to the circuit court for a newtrial on these issues.
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The Judgnent in favor of the Defendants on the inforned
consent claim (Count I1) is affirnmed.
DATED: Honol ul u, Hawai ‘i, June 6, 2014.
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