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NO. CAAP-11-0000547
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

FEDERAL NATI ONAL MORTGACGE ASSOCI ATI QN, Pl aintiff-Appellee, v.
JESSIE C. M GACULA and HELEN L. GACULA, Defendants-Appellants
and
JOHN DOES 1-50 AND JANE DCES 1-50, Defendants

APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T
NORTH AND SOQUTH HI LO DI VI SI ON
(DC AVIL NO. 3RCl1-1-132)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, and Reifurth and G noza, JJ.)

This case invol ves the possession of certain
residential real property in Hlo, Hawai ‘i ("Property"), owned by
Plaintiff-Appell ee Federal National Mrtgage Association ("FNVA")
pursuant to a Mdrtgagee's Quitclai mDeed Pursuant to a Power of
Sale that was recorded in the State of Hawai ‘i, Bureau of
Conveyances, on Decenber 2, 2010.

On February 7, 2011, FNVA filed an ejectnment action in
the District Court of the Third Crcuit ("District Court")
agai nst Def endant s- Appel l ants Jessie C M Gacula and Helen L
Gacula ("the Gacul as"), stating that the Gacul as or an occupant
on their behalf was occupying the Property w thout the consent or
perm ssion of FNVA. On May 13, 2011, FNMA and the Gacul as agreed
to withdraw their respective notions for sumary judgnent and the
nmotion to dismss the conplaint. |In turn, the Gacul as agreed to
the entry of a judgnment for possession in favor of FNVA
("Judgnent") and to the issuance of a wit of possession ("Wit")
i n exchange for FNVA agreeing that the Judgnent and the Wit
woul d be "on hold" for forty-five days to allow the Gaculas to
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either vacate the Property or obtain a loan to repurchase it. On
July 1, 2011, the District Court?! issued the Judgnent and the
Wit.

On July 15, 2011, the Gacul as appeal ed fromboth the
Judgnent and the Wit. On appeal, the Gaculas allege that the
District Court erred in that (1) it lacked jurisdiction over the
renter of the Property, Mtchell Gacula ("Mtchell"), and (2) it
failed to join Mtchell as an indispensable party under Hawai ‘i
Rul es of Cvil Procedure ("HRCP') Rule 19.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resolve the Gacul as's points as foll ows:

(1) The Gacul as |l ack standing to raise the issue of the
District Court's alleged |ack of personal jurisdiction over
Mtchell. GCenerally, the requirenents of standing to appeal are:

(1) the person nust first have been a party to the action;
(2) the person seeking nmodification of the order or judgnment
must have had standing to oppose it in the [trial] court;
and (3) such person nust be aggrieved by the ruling, i.e.,
the person must be the one who is affected or prejudiced by
t he appeal abl e order.

Hawai i Ventures, LLC v. Oraka, Inc., 114 Hawai‘i 438, 506, 164
P.3d 696, 764 (2007) (original enphasis omtted) (quoting Kepo‘o
v. Watson, 87 Hawai ‘i 91, 95, 952 P.2d 379, 383 (1998)).

"The defense of a | ack of personal jurisdiction based
on due process is a personal right and can be waived." Rearden
Fam |y Trust v. Wsenbaker, 101 Hawai ‘i 237, 247, 65 P.3d 1029,
1039 (2003) (enphasis added). The Gacul as chal |l enge the judgnent

as it applies to Mtchell. In doing so, however, they attenpt to
assert Mtchell's "personal right" and fail to show how t hey
were "the one[s] who [were] affected or prejudiced . . . [,]" as

required to establish standing. Hawaii Ventures, 114 Hawai ‘i at
506, 164 P.3d at 764 (enphasis added). Absent a show ng of
prejudice stemm ng fromthe District Court's alleged | ack of
personal jurisdiction over Mtchell, the Gacul as do not have
standing to challenge the District Court's Judgnent and Wit on

= The Honorable Harry P. Freitas presided.
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t hat basis.

(2) There is nothing in the record, or in the parties
briefs, indicating that joining Mtchell as an indispensabl e
party under HRCP Rule 19 or otherw se was ever raised as an issue
to the District Court. "Legal issues not raised in the trial
court are ordinarily deenmed wai ved on appeal." Assoc. of Apt.
Owmers of Wailea Elua v. Wailea Resort Co., 100 Hawai ‘i 97, 107,
58 P.3d 608, 618 (2002). It has been well-established, however,
that "the 'absence of indispensable parties can be raised at any
time even by a reviewng court on its own notion.'" Marvin v.
Pflueger, 127 Hawai ‘i 490, 503, 280 P.3d 88, 101 (2012) (quoting
Hai ku Pl antations Ass'n v. Lono, 56 Haw. 96, 103, 529 P.2d 1, 5
(1974)); Mossman v. Hawaiian Trust Co., 45 Haw. 1, 14, 361 p.2d
374, 382 (1961) ("The matter of indispensable parties is so vital
that an appellate court, sua sponte, if necessary, may consider
it although the point was not raised in the trial court."
(internal quotation marks and citation omtted)).

Accordingly, we turn to the question of whether
Mtchell was an indispensable party in the underlying
proceedings. |f a person has not been, but should be, joined in
a particular action, then "the court shall order that the person
be made a party.” Haw. R Cv. P. 19(a) (2000). The first step
in this analysis is determ ning whether Mtchell is a "necessary
party." Pflueger, 127 Hawai ‘i at 524, 280 P.3d at 122. Pursuant
to the Hawai ‘i Rules of Civil Procedure ("HRCP'), a person is a
"necessary party" if

(1) in the person's absence conplete relief cannot be
accorded anong those already parties, or (2) the person
claims an interest relating to the subject of the action and
is so situated that the disposition of the action in the
person's absence may (A) as a practical matter inpair or

i mpede the person's ability to protect that interest or (B)

| eave any of the persons already parties subject to a
substantial risk of incurring double, multiple, or otherwi se
inconsi stent obligations by reason of the clainmed interest.

Haw. R Cv. P. 19(a).

As to HRCP Rule 19(a)(1), in Mtchell's absence,
"conplete relief" could be, and was, "accorded anong those
al ready parties." Haw. R Cv. P. 19(a)(1). The rights in the
Property were fully resol ved as between the Gacul as and FNVA by
t he i ssuance of the Judgnent and the Wit.
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As to subpart (2), disposition of the action in
Mtchell's absence neither inpaired nor inpeded his ability to
protect his interest, or |left any of the existing parties subject
to "substantial risk of incurring double, multiple, or otherw se
i nconsi stent obligations". Haw. R CGv. P. 19(a)(2). Nothing
about the Judgnent and the Wit inpaired Mtchell's ability to
bring an action to challenge his eviction fromthe Property on
the basis of his tenancy. Moreover, because resol ution of
Mtchell's interest as a tenant was a separate issue fromthe
ownership of the Property, there was also no risk of any "doubl e,
mul ti ple, or otherw se inconsistent obligations" to either
party." Haw. R Cv. P. 19(a)(2). Furthernore, Mtchell appears
entitled to no relief under the Protecting Tenants at Foreclosure
Act because he is the "child of the nortgagor.” In sum FNVA was
established as owner of the Property and the Gacul as's interest
was term nated.

Since Mtchell was not a "necessary party", we need not
further consider whether he was an indi spensable party under HRCP
Rul e 19(b). Therefore, on de novo review of the joinder issue,
we conclude that it was not necessary to add Mtchell as a party
to the underlying action.

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Judgnent for Possession
and Wit of Possession, entered in the District Court of the
Third CGrcuit on July 1, 2011, are affirned.

DATED: Honol ul u, Hawai ‘i, June 30, 2014.

On the briefs:

Harry Eliason Presi di ng Judge
f or Def endant s- Appel | ant s.

Charles R Prather and

Sofia M Hirosane Associ ate Judge
for Plaintiff-Appellee.
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