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CAAP- 13- 0003458

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee,
V.
GREGORY GARCI A, Def endant - Appel | ant .

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CR NO. 12-1-0541(4); FC-CR NO. 12-1-0327(4))

MEMORANDUM OPI NI ON
(By: Nakanmura, C.J., and Fol ey and Leonard, JJ.)

The issue in this appeal is whether the statenments nade
by the Circuit Court of the Second Circuit (Crcuit Court)! at
sentencing were sufficient to justify its inposition of
consecutive ternms of inprisonment totaling twenty years on
Def endant - Appel | ant Gregory Garcia (Garcia). As expl ai ned bel ow,
we conclude that the Crcuit Court's statenents at sentencing
were sufficient to explain its rationale for inposing consecutive
sentences and to denonstrate that it had considered the required
factors. W therefore affirmthe Crcuit Court's sentence.

BACKGROUND
l.

Plaintiff-Appellee State of Hawai ‘i (State) charged

Garcia with nultiple offenses in two separate cases. In FC CR

The Honorable Richard T. Bissen, Jr. presided.
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No. 12-1-0327(4), the State charged Garcia by felony information
and non-felony conplaint wwth: (1) Fel ony Abuse (by choking) of a
Fam |y or Household Menber; and (2) Terroristic Threatening in
the Second Degree. In CR No. 12-1-0541(4), the State charged
Garcia by indictment with: (1) Sexual Assault in the First Degree
(Count 1); (2) Kidnapping (Count 2); (3) Felony Abuse (by
choking) of a Famly or Household Menber (Count 3); (4)
Intimdating a Wtness (Count 4); (5) Assault in the Second
Degree (Count 5); (6) Violation of an Order for Protection (Count
6); (7) Theft in the Third Degree (Count 7); (8) Pronoting

Por nography for Mnors (Count 8); and (9) Violation of an Order
for Protection (Count 9). The conplaining witness (CW for the
charged offenses in both cases was Garcia's girlfriend.

The GCrcuit Court consolidated the two cases for trial.
Pursuant to a plea agreenent, Garcia pleaded no contest in FCCR
No. 12-1-0327(4) to: (1) Felony Abuse (by choking) of a Famly or
Househol d Menber and (2) Terroristic Threatening in the Second
Degree, and in CR No. 12-1-0541(4) to: (1) the reduced charge of
Unl awf ul I nprisonment (Count 2); (2) Felony Abuse (by choking) of
a Fam |y or Household Menmber (Count 3); (3) Intimdating a
Wtness (Count 4); (4) Assault in the Second Degree (Count 5);
and (5) Violation of an Order for Protection (Count 6).

.

Prior to sentencing, the State filed a "Mtion for
Consecutive Ternms of Inprisonnent.” |In support of its notion,
the State asserted that "[Garcia] has a long history of violence,
violating protective orders, and mani pul ation and intimdation of
wonen[,]" which included the foll ow ng:

1. A conviction for Abuse of a Fam |y or Househol d
Menmber in FC-CR No. 07-1-0035(4), in which Garcia punched his
then wife in the head and threatened her |life, while she was
trapped in her vehicle, after she sought help in getting a
tenporary restraining order against himand had indicated she
wanted a divorce. G@Grcia' s probation for this conviction was
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revoked when he was again convicted of Abuse of a Famly or
Househol d Menber in FC-CR No. 07-1-0426(4).

2. In FCG-CR No. 07-1-0426(4), Garcia was convicted of
Abuse of a Fam |y or Household Menber for slapping and punchi ng
his then girlfriend, while she was in his car.

3. I n February 2008, Garcia was charged in FC- CR No.
08-1-0069(4) with Violation of an Order for Protection that had
been granted in favor of the victimin FCCR No. 07-1-0426(4).
Garcia allegedly threatened the victim who was trying to end

their relationship, and Garcia said, "If you leave ne, |I'Ill break
your neck." Pursuant to a plea agreenent, Garcia pleaded guilty
to, and was convicted of, Contenpt of Court.

4. In July 2008, Garica was indicted on charges

i nvolving the sane victimas in FCCR No. 07-1-0426(4) and FC-CR
No. 08-1-0069(4) for Felony Abuse of a Fam |y or Household Menber
(two counts), Terroristic Threatening in the First Degree, and
Violation of an Order for Protection. Garcia allegedly head-
butted the victimtw ce, choked her, and picked up a sharp netal
tool and threatened to kill her while she was hol di ng her i nfant
son. Pursuant to a plea agreenent, Garcia pleaded guilty to, and
was convicted of, the reduced charge of M sdeneanor Abuse of a
Fam |y or Household Menber and Violation of an Order for

Prot ecti on.

5. In April 2010, Garcia was arrested for Violation
of an Order for Protection and was subsequently found guilty of
that charge. He was sentenced to 120 days confinenent and two
years of probation

In its Mdtion for Consecutive Ternms of |nprisonnment,
the State al so detailed the nature and circunstances of the
of fenses for which Garcia was to be sentenced. Wth respect to
FC-CR No. 12-1-0327(4), the State asserted that on May 2, 2012,
while in Garcia's car, Garica and the CWargued about why the CW
did not want to have a baby with Garcia. Garcia slapped the CW
in the back of the head several tines, grabbed her hair and
yanked her head back, bit the CWon the arm choked her to the
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poi nt that she could not breathe, and told her to "shut the fuck
up” or he would kill her. Based on this incident, the CW
obt ai ned an Order for Protection against Garcia, and Garcia was
eventual |y charged with Fel ony Abuse of a Famly or Househol d
Menber and Terroristic Threatening in the Second Degree.

Wth respect to CR No. 12-1-0541(4), Garcia showed up
unannounced at the CWs workplace, the day before he was
schedul ed to appear in court for the charges in FCCR No. 12-1-
0327(4). Garcia pleaded with the CWto take hi mback; had sexual
intercourse with the CWdespite her pleas for himto stop; and
t hen apol ogized to her. Garcia attenpted to convince the CWto
refrain fromtestifying against himon the pending charges or to
lie to exonerate him \Wen the CWrefused to do so, Garcia
threatened to make it difficult for the CWto obtain visitation
wi th her daughter by telling the CWs ex-husband that Garcia and
the CWhad continued to see each other. Wile the CWwas
answering a phone call to her office, Garcia grabbed the CWs
cell phone from her purse, and he saw sonething that nmade him
angry. Garcia grabbed the CWby the neck, choked her, punched
her in the face, and bit her. Garcia grabbed a letter opener and
began cutting his owmn wist. The CWNwas able to escape, run
outside, and call for help. Garcia fled the scene with the CWs
cell phone. Garcia had previously taken a video of hinself and
the CWhaving sex while the protective order was in effect and
had threatened to use the video against the CW After fleeing
the scene, Garcia used the CWs cell phone to send the video to
the CWs 14-year-old daughter, the daughter's grandnother, and
the CWs co-workers.?

The State argued that pursuant to Hawaii Revised
Statutes (HRS) 88 706-606 and 706-668.5, the Circuit Court should
I npose consecutive sentences because they were warranted due to

Garcia filed a "Sentencing Menorandum in which he
acknow edged sending the "recent video of the couple engaging in
sex (taken the week before) to several people on [the CWs]
contact list, including [the CWs 14- year-old daughter]."”

4
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(a) the nature and circunstances of the offenses; (b) the history
and characteristics of Garcia; and (c) the need for the

i nposition of consecutive sentences. Wth respect to this |ast
factor, the State argued:

There is a need for inmposition of consecutive
sentences for numerous reasons. Consecutive sentences are
needed to reflect the seriousness of Defendant's actions in
these two separate violent offenses. The Defendant has a
hi story of domestic violence and was on probation when he
commtted the first offense in May, 2012. He knew how
serious it was to have a new charge of Fel ony Abuse [of a
Fam |y or Household Member] and Terroristic Treatening but,
even new serious charges could not stop this violent
mani pul ati ve Def endant. He went and tried to force the
victimto change her story and not testify against him
W tness intimdation by the use of threats or in this case
vi ol ence, especially in a domestic violence situation, needs
to be dealt with harshly. Wtness intimdation in any form
but, especially conmbined with violence perpetrated on the
same victim wunderm nes our justice system Consecutive
sentencing is the only way to appropriately reflect the
seriousness of Defendant's actions.

Addi tionally, consecutive sentences are needed to
prompte respect for the laws relating to protection of
persons, especially in a domestic violence situation. It is
needed to deter future simlar conduct of this Defendant.
The Defendant has been given every possible opportunity to
not re-offend. He has been shown | eniency in his previous
jail terms, he has been put on probation, and he has
undergone counseling. Absolutely nothing else has been able
to deter his conduct therefore, it is time he is sentenced
consecutively for 2 separate violent offenses. Furthernore,
consecutive sentences are needed to protect the public from
future crimes of the Defendant]|.]

The State reconmmended that the Crcuit Court inpose consecutive
sentences for a total conbi ned sentence of ten years of
incarceration, with the possibility of parole.
[T,
Garcia filed a Sentenci ng Menorandum i n whi ch he
requested that he be sentenced to probation. 1In his Sentencing
Menor andum Garci a ar gued:

G ven his youth and | ack of any prior felony
conviction, a prison sentence is not appropriate. Gregory
Garcia is a first tinme felon who deserves a chance on felony
probation. Wth the benefit of hindsight he now sees that
he was blinded by his emotions and the highly sexual
abusi ve rel ationship. He acknowl edges his wrongdoing in
this case and is remorseful for his foolish actions .o
He knows that he has problens with anger management and is
seeking help in this area. Gregory Garcia has positive
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plans for his future. He has marketable job skills and a
desire to further his education. Furt her, he has a strong
fam |y support.

The death of his father while he was in jail was an
eye opener. He has profited by his lengthy confinement.[?3]
Previously he was in denial but now realizes his problens
wi th anger management and life skills. The Probation

Depart ment has programs that will be able to address
Garcia's short-com ngs. Hi s new humbl ed character and
attitudes show that he will listen to and obey his probation

officer if given the chance on probation.

V.
Garci a appeared for sentencing on August 21, 2013. The
Crcuit Court heard argunent on the State's Mtion for
Consecutive Ternms of Inprisonnment fromboth the State and Garci a.
The Gircuit Court also heard Garcia's sentencing allocution. The
Crcuit Court then inposed sentence, stating as foll ows:

THE COURT: You know, M. Garcia, | have been involved
in probably 90 percent of the cases that you've had on the
fourth floor. I know Judge August handl ed one of the
matters, and one of the cases | have today was originally
assigned to Judge Loo.

And | also, when | used to do the [Tenporary
Restraining Order (TRO)] cal endar, handl ed some of the TRO
cases that you were involved in as well.

And | can honestly say that | have tried everything
that was within my power, except for prison, to try to help
you change. Try to help you see that you m ght have other
ways of handling your anger. And | can now see that nothing
has wor ked. None of the cl asses. None of the jail. None
of the lectures, which you're not going to get a |long
|l ecture today. You've done enough talking for all of us
t oday, actually.

But, yeah, | was the guy who gave you that five days.
And, you know, when a judge gives sonebody five days for the
first offense, they think it's a long time and they think
that will shake somebody up enough to say, boy, | don't want
to do six, or seven, or eight, or nine, or ten days.

But in that very first case | had resentenced you to
30 days thinking, well, that's six times nore than the first
sentence | gave. That has to work, because he's a bright
man. He's the son of a defense attorney. He comes from a
good famly. It's got to work.

I was wrong again. You have proven me wrong nore
times than any other defendant that has conme before ne.

3Garcia was in custody pendi ng sentencing.
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So, | said, well, maybe he needed more tinme. The | ast
sentence | gave you was 120 days. That m ght be the one you
did on weekends. And it didn't work.

You' ve not only been ordered to classes, you have
conmpl eted the classes with flying col ors. But you see you
don't get credit for finishing the classes, you get credit
for applying the skills that you were supposed to have
learned in the class. You can't come here today with
di plomas and say -- certificates of conpletion, and say,
look all that 1've done, because the proof is there. The
proof is what you've done to her that tells us those
classes, in your case, have not worked

And the therapy, the letter fromyour therapist who's
said he's treated you for two years, you have wasted your
money. And he says, you need nmore treatment and |'m happy
to help. You can come see ne every week, every nmonth, ']
continue to treat it. It hasn't worked. None of it has
wor ked. Because if it had worked, you wouldn't be here now.

So I'"'msorry to say, M. Garcia, is that | am giving
up on you today. I can't think in the |last eight and a half
years that |'ve sat on this bench that | have said that to
any person, ever. | mean |'ve given people sentences they
deserved, that's for sure.

But | have never said to sonmeone what |'m saying to
you today. I am giving up on you, M. Garcia. There's no
more treatment. No more programm ng. Nothing that | can

do. And |'ve tried.

You know, there's an old saying, there's no such thing
as bad students, only bad teachers. Maybe |'ve been a bad

teacher to you, M. Garcia. Because maybe if |1'd done
somet hi ng sooner this wouldn't have happened. I don't know.
Maybe not.

But today's the day we straighten everything out.
Today's the day you start this change you said you
experienced in prison, and whether it's based on fear of
ot her inmates, fear of the unknown, fear of how |long you're
going to be in, whatever the reason is, if it's working
then it's working.

In FC-CR 12 -- oh, I'"'msorry, | do have to |eave you
with one concern | have.

This is a very disturbing case to me on many | evels.
While this is not the worst case of physical harmthat
have seen from the bench, this is probably one of the worst
cases of psychol ogical harm that | have seen.

Your attempt to break-up this famly by sending out a
video of intimte sexual acts between you and the victimto
her daughter, her enployer, her ex-husband, her
mot her-in-law, | can't imagine how mean-spirited someone has
to be to do that.

Don't even say a word.

I can not imagine what it takes for another human
being to do that to someone. To want to win so badly that

7
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you would send this to the people you sent it to with the
hope that they would view it so that they would have an
opi ni on of her.

Probably the ultimate in manipulation that you were
seeking. You tried to manipulate this Court several tines,
M. Garcia. That was the ultimte.

I guess you were trying to break her spirit is what

you were doing, | think. You threatened to do that and you
foll owed through. And | don't know how proud you were of
yourself for doing that, or if that's included in your I|ist
of regrets, but that, | can say, is something | have not

seen before. You hold the record.

And that speaks |ouder to your, | guess, resentnent
was the word you used earlier. And the degree with which
you would go to show her how upset you were.

It wasn't enough that you beat her physically. It
wasn't enough. Because that was just physical. That would
heal. You went after her very core and her support group
I think she's bounced back. I think it didn't work. |
think it didn't work.

And so, the sentence you deserve today is on FC-CR 12-
1-0327, count one, felony abuse of a famly or househol d
menber, five years inprisonment. You are commtted to the
custody of the Departnment of Public Safety.

In count two, for the offense of terroristic
threatening in the second degree, you are sentenced to one
year. Those terms to run concurrent.

In Crim nal Number 12-1-0541, count one, unlawful
i nprisonment in the first degree, you're sentenced to five
years. Excuse me, that was count two.

Count three, felony abuse of famly household menmber,
five years. Those terns to run consecutive to each other.

Count four, intimdating a witness, five years. That
termto run consecutive to the two other terns.

Assault in the second degree, count five, five years.
That will run concurrent.

And count six, violation of an order for protection,

one year, will run concurrent. That totals 15 years.

Those terms will run consecutive to the sentence in
12-1-0327 for a grand total of 20 years inprisonment, M.
Gar ci a. Wth four of those ternms to run concurrent. Excuse

me, four of those terms to run consecutive.

Hana, did you get it as | spelled it out? Five and
one on the first. Five, five, five on the next three.
Concurrence five and one. The total that | know you're
wanting to know is 20 years.

You will pay restitution in the amount of $540.95 as
determ ned by the Judiciary Monetary Restitution Program and

8
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as a freestanding order. That manner of payment will be 30
percent of all gross earnings while in custody. Ten percent
of any net earnings while not in custody.

You'll pay the Crime Victim Conpensati on Fees of
$105.00 in count one and $55.00 in count two, in 327.
$105.00 in counts two, three, four and five each. And 55 in
count six. That total $635.00.

You'll provide swab sanples, print or hand inpressions
as required by the collecting agency's rules and regul ations
or provide blood specinmens as required by the collecting
agency rules and regul ati ons for Law Enforcement
Identification Analysis.

You'll pay the monetary assessment of $500.00 or the
actual cost of the DNA analysis, whichever is |less, to the
DNA Speci al Registry Fund.

Credit for 365 days on both crim nal numbers. That is
al | .

The Gircuit Court entered its Judgnent on August 21,
2013. On Septenber 5, 2013, the Crcuit Court entered its
witten "Order Granting State's Mdtion for Consecutive Terns of
| mprisonnment.” The CGircuit Court's order states in relevant part
as follows:

Pursuant to Hawaii Revised Statutes (H. R S.), Sections
706-606 and 706-668.5, the Court considered the nature and
circumst ances of the Defendant's offenses, the history and
characteristics of the Defendant, and the need for the
sentence to reflect the seriousness of the offenses, to
promote respect for the law, to deter other crimna
conduct, and to protect the public from further crimes of
t he Defendant when the Court sentenced Defendant to
consecutive ternms of inmprisonnment. Based on the factors set
forth in H R S. 88 706-606 and 706-668.5, the Court found
that the Defendant's offenses were of a violent and serious
nature causing injury and involving intimdation of a
wi tness with violence to either change her story or refuse
to testify against him The Court also found that the
Def endant has a | ong history of violence, violating
protective orders, and intimdating women. The Court stated
it has tried every avail able resource, except prison, to try
to rehabilitate the Defendant to no avail. Lastly, the
Court found consecutive sentences were needed to reflect the
seriousness of the offenses, to pronote respect for the |aw,
to deter other crimnal conduct, and to protect the public
from further crimes of the Defendant.

The Circuit Court's order then sets forth the conbination of
consecutive and concurrent sentences it inposed that resulted in
a total of twenty years of inprisonnent.
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DI SCUSSI ON

On appeal, Garcia contends that the Crcuit Court
abused its discretion in inposing consecutive sentences because:
(1) the Grcuit Court "failed to consider the factors under HRS
8§ 706-606 when it inposed consecutive terns of inprisonnent”; and
(2) the Grcuit Court "failed to explain and articul ate a
meani ngful rationale for inposing consecutive terns of
i nprisonment."” As expl ai ned bel ow, we conclude that the Crcuit
Court did not abuse its discretion in inmposing consecutive
sent ences.

l.

W review a sentencing court's inposition of sentence

for abuse of discretion.

A sentencing judge generally has broad discretion in
i mposing a sentence. The applicable standard of review for
sentencing or resentencing matters is whether the court
comm tted plain and mani fest abuse of discretion inits
deci si on. Factors which indicate a plain and mani fest abuse
of discretion are arbitrary or capricious action by the
judge and a rigid refusal to consider the defendant's
contentions. And, generally, to constitute an abuse it nust
appear that the court clearly exceeded the bounds of reason
or disregarded rules or principles of law or practice to the
substantial detriment of a party litigant.

State v. Kong, 131 Hawai ‘i 94, 101, 315 P.3d 720, 727 (2013)
(format altered; citations omtted).

Under HRS 8§ 706-668.5(1) (Supp. 2013), a sentencing
court has discretion to order that nmultiple terns of inprisonnent
be served concurrently or consecutively. In making this
determ nation, the court nust consider the factors set forth in
HRS § 706-606. HRS § 706-668.5(2) (1993). "The weight to be
given the factors set forth in HRS § 706-606 i n i nposing sentence
is a mtter generally left to the discretion of the sentencing
court, taking into consideration the circunstances of each case."
State v. Akana, 10 Haw. App. 381, 386, 876 P.2d 1331, 1334
(1994).

HRS § 706-606 (1993) provides:

The court, in determning the particular sentence to be
i mposed, shall consider:

10
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(1) The nature and circumstances of the offense and
the history and characteristics of the
def endant ;

(2) The need for the sentence inposed
(a) To reflect the seriousness of the offense,

to promote respect for law, and to provide
just punishnment for the offense

(b) To afford adequate deterrence to cri m nal
conduct ;
(c) To protect the public from further crimes

of the defendant; and

(d) To provide the defendant with needed
educational or vocational training
medi cal care, or other correctiona
treatment in the nost effective manner;

(3) The ki nds of sentences avail able; and

(4) The need to avoid unwarranted sentence
di sparities anong defendants with simlar
records who have been found guilty of simlar
conduct .

"Absent clear evidence to the contrary, it is presuned
that a sentencing court will have considered all factors before
I Nposi ng concurrent or consecutive ternms of inprisonnent under
HRS § 706-606." Kong, 131 Hawai ‘i at 102, 315 P.3d at 728
(i nternal quotation marks, brackets, and citation omtted).
Nevertheless, in State v. Hussein, 122 Hawai ‘i 495, 510, 229 P.3d
313, 328 (2010), the Hawai ‘i Suprenme Court prospectively inposed
the requirenent that "circuit courts nust state on the record at
the time of sentencing the reasons for inposing a consecutive
sentence.” |In Hussein, the suprene court stated:

Al t hough to this point we have recognized the benefits of a
statement of reasons but not mandated it, we now concl ude
based on the reasons and circumstances set forth supra, that
a court nmust state its reasons as to why a consecutive
sentence rather than a concurrent one was required.

Such a requirement serves dual purposes. First,
reasons identify the facts or circumstances within the range
of statutory factors that a court considers inmportant in
determ ning that a consecutive sentence is appropriate. An
express statement, which evinces not merely consideration of
the factors, but recites the specific circumstances that |ed
the court to inpose sentences consecutively in a particular
case, provides a neaningful rationale to the defendant, the
victim and the public.

11
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Second, reasons provide the conclusions drawn by the
court from consideration of all the facts that pertain to
the statutory factors. It is vital, for example, for the
defendant to be specifically informed that the court has
concl uded that he or she is dangerous to the safety of the
public, or poses an unacceptable risk of re-offending, or
that rehabilitation appears unlikely due to his or her |ack
of motivation and a failure to demonstrate any interest in
treatment, or that the multiplicity of offenses and victims
and the inpact upon the victims' lives warrant inposition of
a consecutive term Hence, reasons confirm for the
defendant, the victim the public, and the appellate court,
that the decision to inpose consecutive sentences was
del i berate, rational, and fair.

Consequently, after the filing date of the judgment
herein, circuit courts nust state on the record at the time
of sentencing the reasons for inmposing a consecutive
sentence.

Hussei n, 122 Hawai ‘i at 509-10, 229 P.3d at 327-28.

I n Kong, the suprenme court held that the foll ow ng
statenents nmade by the circuit court at sentencing were
sufficient to satisfy the new requirenent inposed by Hussein:

"Taking into consideration all of the factors set
forth in HRS § 706-606, including the extensive record of
the defendant, which includes six burglary convictions,

. ten felonies, which represents a | ot of harmin our
community.

The Court is going to inpose the following sentence in
this matter. The defendant will be committed to the care
and custody of the Director of the Department of Public
Safety for a period of ten years on Count 1, five years on
Count 2.

In view of his extensive crimnality, the Court is
going to make these counts run consecutive for a total of
fifteen years, mttinmus forthwith, full credit for time
served.

I will order that he be given an opportunity to

participate in the Cash Box drug treatment program at the
earliest convenience of the Departnment of Public Safety."

Kong, 131 Hawai ‘i at 99, 315 P.3d at 725 (brackets omtted).
I n uphol ding the sentencing court's inposition of
consecutive sentences, the suprene court explained:

[ T] he sentencing court is not required to articul ate and

explain its conclusions with respect to every factor |isted
in HRS § 706-606. Rat her, "it is presumed that a sentencing
court will have considered all factors before inposing

concurrent or consecutive terms of imprisonment under HRS

12
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§ 706-606." Thus, the sentencing court is required to
articulate its reasoning only with respect to those factors
it relies on in inposing consecutive sentences.

Id. at 102, 315 P.3d at 728 (citations omtted). The suprene
court held that the sentencing court's statenent regardi ng Kong's
"extensive crimnality" (1) "identified the specific facts or
circunstances within the range of statutory factors that the
court considered in inposing a consecutive sentence"; and (2)
"provided a rational and fair basis within the range of statutory
factors for the inposition of consecutive sentences.” 1d. at

103, 315 P.3d at 729.

1.

Here, the Crcuit Court nade extensive statenents on
the record that explained its reasons for inposing consecutive
sentences on Garcia. The GCrcuit Court recounted its invol venent
in Garcia's prior crimnal cases, the nunerous opportunities for
rehabilitation it gave to Garcia, and the nunerous attenpts it
made to help Garcia change. The Crcuit Court stated that as
Garcia's continuing crimnal conduct in the instant cases had
shown, its attenpts to rehabilitate Garcia had failed, and the
Crcuit Court stated that it was "giving up on [Garcia]" and
believed that he was not entitled to further attenpts at
rehabilitation. The G rcuit Court discussed the nature and
ci rcunstances of Garcia's offenses and Garcia's character. The
Crcuit Court stated that Garcia's conduct resulted in "one of
t he worst cases of psychol ogical harmf the Crcuit Court had
seen. The Crcuit Court specifically referred to Garcia's
conduct in sending a video of his intimte sexual acts with the
CWto the CWs daughter, her enployer, her ex-husband, and her
mother-in-law. The Grcuit Court stated that it "[coul d] not
i magi ne what it takes for another human being to do that to
soneone[,]" and it characterized Garcia's sending the video tape
to the CWs support group as "the ultimate in manipulation[.]"
The Gircuit Court prefaced its inposition of the consecutive

13
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sentences on Garcia by stating that it was "the sentence you
deserve today[.]"

Al though the Circuit Court could have done a better job
of explaining its reasons for inposing consecutive sentences by
specifically linking its statenents to the factors set forth HRS
§ 707-606,* we conclude that the Grcuit Court's statenments were
sufficient to satisfy the requirenents of Hussein. The purposes
of the statenent of reasons required by Hussein are to: "(1)
identify[] the facts or circunstances within the range of
statutory factors that the court considered, and (2) confirni]
for the defendant, the victim the public, and the appellate
court that the decision was deliberate, rational, and fair."
Kong, 131 Hawai ‘i at 102-03, 315 P.3d 728-29. The Crcuit
Court's statements at sentencing were sufficient to fulfill these
pur poses.

The Circuit Court's statenents at sentencing
denonstrated that in inposing consecutive sentences, it was
relying on the statutory factors of: (1) the nature and
circunst ances of the offense and the history and characteristics
of the defendant; and (2) the need for the sentence inposed to
reflect the seriousness of the offense, to pronote respect for

‘n this regard, we note that the Circuit Court's witten
Order Ganting State's Motion for Consecutive Terns of
| mpri sonnent, which was filed after sentencing, clearly explained
the Grcuit Court's reasons, with reference to the specific
factors under HRS § 706-606 that the Crcuit Court relied upon
for determ ning that consecutive terns of inprisonnent were
necessary. Certainly, had the Crcuit Court used this sane
format at sentencing to express its views, there would be no
guestion that the Crcuit Court had conplied with the
requi renents of Hussein. |In Hussein, however, the suprene court
stated that circuit courts nust state their reasons for inposing
consecutive sentences "on the record at the tine of
sentencing[.]" Hussein, 122 Hawai ‘i at 510, 229 P.3d at 328.
Thus, based on Hussein, we cannot rely on the Grcuit Court's
post-sentence order, but nust rely on the Crcuit Court's
statenents at sentencing, in determ ning whether the Crcuit
Court sufficiently explained its reasons for inposing consecutive
sent ences.

14
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law, to deter Garcia fromadditional crimnal conduct, and to
protect the public fromfurther crimes by Garcia. The Court
expl ained that it had given Garcia nunmerous previous chances and
opportunities for rehabilitation, and that Garcia had squandered
and rejected those chances. The Crcuit Court discussed the
significant harmresulting from Garcia's conduct. The Crcuit
Court's statements reveal that it believed Garcia was not
entitled to any nore chances, and that his character was
depraved, nean-spirited, manipul ative, and | acking in conpassion
for others. The Circuit Court's statenments show that it believed
that Garcia was not anenable to rehabilitation and thus the focus
of Garcia's sentencing should be on punishing himand deterring
himfromfuture crinmes by inposing an extensive total term of
i ncarceration.

The GCircuit Court's extensive statenents at sentencing
provided clear insight into its thinking and reasoning in
i nposi ng the consecutive sentences. W conclude that the Crcuit
Court's statenents served the purposes of, and were sufficient
to: (1) "identify[] the facts or circunstances within the range
of statutory factors that the [Crcuit Court] considered" in
I nposi ng consecutive sentences; and (2) "confirn{] for the
defendant, the victim the public, and the appellate court that

t he decision was deliberate, rational, and fair." See Kong, 131
Hawai ‘i at 102-03, 315 P.3d 728-29.
CONCLUSI ON

For the foregoing reasons, we affirmthe Crcuit
Court's Judgnent.

DATED: Honol ul u, Hawai ‘i, July 31, 2014.
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