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NO. CAAP-13- 0001963
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAVWAI ‘I, Pl aintiff-Appellee,

V.
TI TTLEMAN FAUATEA, Def endant - Appel | ant.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 09- 1- 0300)

MEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel l ant Tittl eman Fauatea (Fauatea) appeals
froma Judgnment of Conviction and Sentence (Judgnent) filed on
June 26, 2013, in the Grcuit Court of the First Crcuit (circuit
court).! Judgnent was entered agai nst Fauatea for Miurder in the
Second Degree in violation of Hawaii Revised Statutes (HRS)

88 707-701.5 (1993)2 and 706-656 (1993 & 2013 Supp.).® This case

The Honorable Rom A. Trader presided
2 HRS § 707-701.5 provides:

[8707-701.5] Murder in the second degree. (1) Except
as provided in section 707-701, a person commts the offense
of murder in the second degree if the person intentionally
or knowi ngly causes the death of another person.

(2) Murder in the second degree is a felony for which
the defendant shall be sentenced to inprisonment as provided
in section 706-656.

HRS § 706-656 provides in pertinent part:

8§706- 656 Terns of inprisonment for first and second
(continued...)
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arises fromthe death of Asa Yamashita (Yamashita) on
February 27, 2009. Fauatea was sentenced to life in prison with
the possibility of parole.

On appeal, Fauatea asserts the circuit court (1) abused
its discretion when the presiding judge refused to recuse hinself
due to bias and/or prejudi ce agai nst and towards Fauatea, thereby
denying Fauatea a fair trial; (2) erred inits rulings concerning
and affecting defense objections to evidentiary matters and the
cunmul ative effect of these erroneous rulings was a denial of a
fair trial for Fauatea; and (3) inproperly acted as prosecutor,
denyi ng Fauatea a fair trial.

For the reasons stated below, we affirm

| . Recusal

Fauat ea contends that the circuit court judge abused
his discretion by refusing to recuse hinself in violation of the
Code of Judicial Conduct. Fauatea asserts that the circuit court
denonstrated bias and/or prejudice toward Fauatea through sone of
the court's questioning of defense wi tnesses and by evidentiary
rulings which were in favor of the Plaintiff-Appellee State of
Hawai ‘i (State).

"Deci sions on recusal or disqualification present
perhaps the ultimte test of judicial discretion and should thus
i e undi sturbed absent a showi ng of abuse of that discretion.”
TSA Int'l Ltd. v. Shimizu Corp., 92 Hawai ‘i 243, 252, 990 P.2d
713, 722 (1999) (block quote format omtted) (quoting State v.

5(...continued)
degree murder and attenpted first and second degree
mur der .

(2) Except as provided in section 706-657, pertaining
to enhanced sentence for second degree murder, persons
convicted of second degree murder and attenpted second
degree murder shall be sentenced to life inmprisonment with
possibility of parole. The m nimum | ength of inprisonment
shall be determ ned by the Hawaii paroling authority;
provi ded that persons who are repeat offenders under section
706-606.5 shall serve at |east the applicable mandatory
m ni mum term of inprisonment.

2
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Ross, 89 Hawai ‘i 371, 375, 974 P.2d 11, 15 (1998)). 1In genera
under the abuse of discretion standard, "it nust appear that the
court clearly exceeded the bounds of reason or disregarded rules
or principles of law or practice to the substantial detrinent of
a party litigant." State v. Crisostonpb, 94 Hawai ‘i 282, 287, 12
P.3d 873, 878 (2000) (citations, and internal quotation mark
omtted).

In his opening brief, Fauatea relies on State v. Gones,
93 Hawai ‘i 13, 995 P.2d 314 (2000), which addressed a judge's
obligation to recuse under the guidelines of Canon 3(E)(1) of the
Code of Judicial Conduct (Revised) (1992). The simlar
applicable rule in this case is Rule 2.11(a)(1) of the Hawai ‘i
Revi sed Code of Judicial Conduct (2009).* Rule 2.11(a)(1)
provides in pertinent part:

Rule 2.11. Di squalification or recusal

(a) Subject to the rule of necessity, a judge shal
di squalify or recuse hinmself or herself in any proceeding in
which the judge's inmpartiality m ght reasonably be
questioned, including but not limted to the following
ci rcumst ances:

(1).The judge has a personal bias or prejudice for or
agai nst a party .

Fauatea points to three instances, all occurring during
trial on October 11, 2009, which he asserts denonstrate the
circuit court's bias and/or prejudice nmandati ng recusal .

During the exam nation of defense wi tness Tom
Cunni ngham Ph.D (Dr. Cunni nghan), a licensed psychol ogi st, the
circuit court posited the foll ow ng hypothetical question:

Q Al right, if the evidence supported an inference
that the person that was killed in this case, while being a
stranger to the defendant, perhaps may have been m staken by
t he defendant for someone else with whom he has a beef or a
di sagreement or sonme upset with, how, if at all, would you
factor that in, or would it be inmportant to know little bit
nmore about that?

4 Fauatea does not rely on HRS § 601-7 (1993 & 2013 Supp.) as a basis
for claimng the circuit court judge should have disqualified himself.
I ndeed, Fauatea never submtted the affidavit required under HRS § 601-7
whi ch woul d have had to be filed prior to trial. Rat her, Fauatea bases his
claimof disqualification on the circuit court's actions during the trial

3
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Fauatea did not object. On appeal, Fauatea asserts that the
circuit court's hypothetical had no basis in the facts in
evidence at that point in the trial. It also appears that
Fauat ea asserts that the circuit court, through the question
above, introduced a surrogate victimtheory into the case after
the State had rested.

Next, Fauatea cites the followi ng interaction that
occurred during the State's cross-exam nation of defense w tness

Martin Blinder, MD. (Dr. Blinder), a psychiatrist.

Q. [A stylist at the Supercuts |ocated at the Ewa
Town Center] had face-to-face contact with the defendant to
the extent where she was able to observe his demeanor and
even testified that she thought he was under — or seemed to
be on somet hing and was just staring at her, okay. That's
the testimony. . . . But he was, based on the testinony,
staring at this stylist, and she used the word scared. I'n
what context, it wasn't clear, but she used the word scared.

Now, at a later point in time, the defendant again
entered the Supercuts and was escorted out because he had no
legitimte business there and tried to get back in the store
but was refused reentry. That was maybe two nonths prior to
the stabbing.

A. Two mont hs?

Q Two nmonths. And the stylist that the defendant
had this affection for —-

[ Def ense Counsel]: |'m going to object to that
because that is not a fair and accurate representation of
the testinony. It assumes facts not in evidence. There was

no testi mony what soever about any affection between a
stylist and M. Fauatea. The record is absolutely devoid of
t hat, Your Honor.

THE COURT: To the extent that that is clear, there
has been no testinony as far as any affection. However, to
the extent that that's an inference that could possibly be
drawn from the evidence that's in the record, | will permt

the question with that caveat.
On appeal, Fauatea asserts the circuit court's ruling was
probl emati c because the evidentiary record is conpletely and
entirely devoid of any testinony that would permt an inference
that Fauatea had a romantic interest in any person. Fauatea
argues the circuit court's prejudicial attitude toward Fauatea,
which | ead to the above ruling, allowed the State to pursue the
surrogate victimtheory which it had not introduced.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Lastly, Fauatea cites the follow ng question fromthe

State's cross-exam nation of Dr. Cunni ngham which the circuit
court permtted over Fauatea's objection:

On appeal ,

Q And he was | ooking at a display of knives in that
store. He selected a knife and took that knife in its
wr apping to the cashier, put money on the counter, and
attempted to wal k out of the store. The cashier called the
def endant back saying that she needed to scan the item The
def endant came back into the store, stood in line. There
was approxi mately four people in front of him and he waited
his turn. When his turn came to pay for the item he did
that by putting down more than what the item was worth, not
a lot nmore, but in this case, the item was $6.17 with tax.
He put down seven dollars. He did not wait for his change
He did not allow the cashier to bag the item He j ust
wal ked out after he paid for it.

Then he proceeded to an area near the Supercuts —- and
let me show you State's exhibit number 2 in evidence just so
that you have a visual of this. Longs Drugs is |l ocated on
the far right of this diagram — excuse me, photo, State's
2, which is pretty nmuch out of sight. Defendant left the
Longs Drugs, turned to his right, passed a Foodl and which
I'"'mindicating at the edge of State's exhibit 2, the right
edge, wal ked down the wal kway toward Supercuts which I'm
pointing at, and it's sort of like in line with this white
van in State's 2.

[ Def ense counsel]: Excuse nme. Objection, Your Honor.
Is there going to be a question at any point here?

[ Deputy Prosecuting Attorney (DPA)]: There will be.

[ Def ense counsel]: This is a pretty long narrative
I understand it's a bench trial but -—-

THE COURT: Well, basically, I'Il overrule it to the
extent that it's information — well, |'mgoing to overrule

the objection. Go ahead
[ DPA] : Thank you.

Q [DPA]: Defendant continued wal king past the Lovely
Nai I s and ended up by the seed store by a rubbish can. Now,

t he defendant has also —- there's testimony that the

def endant al so stood by the rubbish can, unwrapped the

kni fe, and threw the wrapper in the rubbish can. He al so
had interaction with a male by saying hi to the male, and
the mal e responded saying hi to him Def endant then —- he
was witnessed to grab the so-called victinms arm who was
seated on a bench right outside the —- or near the Ewa seed

store, and began stabbing her.

Now, that behavior fromthe time he was in Longs till
the stabbing, would that be considered organi zed behavior?

Fauat ea asserts the circuit court's ruling all owed the

State to testify at | ength about the facts instead of requiring
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the State to foll ow established procedures for admtting
evi dence, and thus the ruling denonstrates the court's bias and
prej udi ce.

Several days later, on Cctober 15, 2009, Fauatea orally
noved for either a mstrial or for the court to recuse itself.?®
In his argunent before the circuit court, Fauatea's only basis
for his notion for recusal was the circuit court's ruling on the
State's question to Dr. Blinder, which allowed the State's
guestion to the extent that an inference could possibly be drawn
fromthe evidence that Fauatea had an "affection" for a stylist
at Supercuts.

Fauatea did not raise the circuit court's hypotheti cal
guestion to Dr. Cunninghamor the State's question to
Dr. Cunningham as a basis for his notion for recusal.® These

5 Other than his contention that the circuit court judge should have
recused, Fauatea does not assign error to the circuit court's denial of his
motion for a mstrial.

5 VWhile the broader issue of judicial questioning of witnesses was not
specifically raised as a basis for Fauatea's motion for a mstrial and/or
notion for recusal, the circuit court stated the following in denying the
nmotion:

As to your request for the Court to recuse itself,
pl ease make no —- you should not be under the assunption
simply because the Court poses questions —- and | posed a
nunber of different questions of these various experts in
particul ar because |I'm going to have to decide the facts of
this case and whether or not, not only has the State proven
the case beyond a reasonabl e doubt, but whether or not you
met your burden as far as the affirmative defense of |ack of
penal responsibility in M. Fauatea's case

I have reviewed the documents that are in evidence
did so in preparation for the testinony of the witnesses,
and | asked those questions that the Court felt would be
hel pful in arriving at appropriate assessments and
judgments, but there's nothing about the Court's questioning
or the Court's ruling on any of these issues that should be
taken to suggest or, in fact, indicates that the Court is
predi sposed to rule one way or the other, [defense counsel],
and | wanted to say that I'msorry if you have that
m si npressi on, but certainly it's not the Court's intention
to do that.

The sum total of that is that [Dr. Blinder] was quite
cl ear about what his basis is, and that's what | hoped to
gat her through the exam nation, at |east the Court's
exam nation of these witnesses.

6
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argunents are thus waived. State v. Mses, 102 Hawai ‘i 449, 456,
77 P.3d 940, 947 (2003) ("As a general rule, if a party does not
raise an argunment at trial, that argument will be deened to have
been wai ved on appeal[.]"); see State v. Ildefonso, 72 Haw. 573,
584, 827 P.2d 648, 655 (1992).

In terns of the one argunent preserved by Fauatea, the
circuit court sustained in part Fauatea's objection to the
State's question of Dr. Blinder, noting that Fauatea's alleged
affection for a Supercuts stylist was only a possible inference
fromthe evidence, not an established fact. Based on our review
of the record, the circuit court's ruling had sonme grounding in
t he evidence and does not indicate bias or prejudice.” Also,
contrary to Fauatea's assertion, the State had introduced the
surrogate victimtheory by discussing Fauatea's interaction with
the stylist during its opening statenent and by the questioning
of certain wtnesses prior to Dr. Blinder's testinony. "[T]he
test for disqualification due to the 'appearance of inpropriety’
is an objective one, based not on the beliefs of the petitioner
or the judge, but on the assessnent of a reasonable inpartial
onl ooker apprised of all the facts.” Ross, 89 Hawai ‘i at 380,
974 P.2d at 20. G ven our review of the record, the circuit
court did not abuse its discretion in denying Fauatea's oral
nmotion to recuse based on bias and/or prejudice.

Fauat ea al so appears to argue that this court should
recogni ze plain error due to the circuit court's failure to
recuse. "This court does not recognize plain error unless the
def endant's substantial rights have been affected.” Gones, 93

7 Prior to Dr. Blinder's testimony, Dr. Cunningham testified that he
had revi ewed records regardi ng Fauatea whi ch denonstrated sexually
i nappropriate behavior toward various females, including behavior
characterized as harassnent. Mor eover, the stylist enployed at Supercuts,
which is |located very near to where the stabbing occurred, testified that
prior to the incident she had cut the hair of someone who | ooked |ike Fauatea
and the person | ooked drunk or |lost, that on a later occasion the person canme
into Supercuts and she went out to call security to have him | eave, and that
she sometimes sat on the bench by the Lovely Nails salon to eat on her breaks
(simlar to where Yamashita was at the time of the stabbing). The stylist
al so testified she was four feet, eleven inches tall and Asian, while other
evi dence established that Yamashita was four feet, ten inches tall and Asian.

7
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Hawai ‘i at 19, 995 P.2d at 320. Fauatea essentially contends
that the circuit court's rulings gave the appearance of
inpropriety such that the court's inpartiality m ght reasonably
be questioned. However, an appearance of inpropriety does not
establish that the substantial rights of a party have been
affected for purposes of plain error review 1d.

The record does not denonstrate that the circuit court
j udge behaved or acted in a biased or inproper manner toward
Fauat ea, and given the evidence in the record, the judge' s deni al
of Fauatea's recusal notion did not affect Fauatea's substanti al
rights for purposes of plain error review

. Evidentiary Rulings

Fauat ea contends the circuit court erred in two of its
evidentiary rulings, the cunulative effect of which denied hima
fair trial.

First, during the State's direct exam nation of Laverne
Li vernoche (Livernoche), an eye w tness who foll owed Fauatea as
he left the scene, the foll owi ng exchange occurred:

Q So what, if anything, did you do when you were
out si de?

A. When we were standing outside, someone behind me
said | ook, look, there he is, he's wal ki ng away. And | said
who? And | asked that guy with the black shorts and no
shirt? Like yeah, yeah, he's just | eaving

[ Def ense counsel]: Objection, Your Honor. It's
nonr esponsi ve.

THE COURT: Overrul ed

Fauatea contends the circuit court's failure to strike the

W tness's answer denonstrates the circuit court's "nonchal ant
attitude towards the rules of evidence[,]" denonstrates the
circuit court's bias against Fauatea, and deprived Fauatea of a
fair trial.

Next, Fauatea asserts that the State was inproperly
permtted to admt hearsay evidence during direct exam nation of
O ficer Keng-Chuan Wi (O ficer Wi), the arresting officer in this
matter.
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Q [DPA] As you approached the male with your weapon
drawn and the defendant apparently — well, conmplied with
your commands and putting his hands behind his head, what,
if anything, occurred next?

A. He then uttered —-

[ Def ense counsel]: Objection. It's going to call for
hear say, judge.

THE COURT: Al'l right, overrul ed.
Q [DPA] Go ahead.

A. Oh, he uttered that he didn't have anything on him
and that he had dunped the knife.

Fauat ea argues that the circuit court's failure to require the
State to provide an exception to the hearsay rul e denonstrated
bias and, in concert with the other cited evidentiary ruling,
deprived Fauatea of a fair trial

The appellate court applies "two different standards of
review in addressing evidentiary issues. Evidentiary rulings are
reviewed for abuse of discretion, unless application of the rule
admts of only one correct result, in which case review is under
the right/wong standard."” State v. Otiz, 91 Hawai ‘i 181, 189,
981 P.2d 1127, 1135 (1999) (citations and internal quotation
marks omtted). On the one hand, "[a] trial court's decision to
admt testinony over an objection based on nonresponsi veness
requires a judgnent call and is reviewed for abuse of
di scretion.” State v. Kassebeer, 118 Hawai ‘i 493, 517, 193 P.3d
409, 433 (2008) (internal quotation marks omtted). On the other
hand, "[w] here the admi ssibility of evidence is determ ned by
application of the hearsay rules, the appropriate standard of
reviewis the right/wong standard.” State v. Haili, 103 Hawai ‘i
89, 99, 79 P.3d 1263, 1273 (2003).

Wth regard to Livernoche's testinony, there is no
merit to Fauatea's contention that her answer was non-responsive
to the question. Upon being asked what she did when she was
out side, Livernoche testified regarding a brief interaction with
soneone else in the crowd that drew her attention to Fauatea.
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Additionally, even if we agreed that Livernoche's

answer was unresponsive, the circuit court did not err.

"[ Rl esponsiveness is not the ultimate test of adm ssibility

and . . . if an unresponsive answer contains pertinent facts, it
i's nonethel ess adm ssible; it is only when the unresponsive
answer produces irrelevant, inconpetent or otherw se inadm ssible
information that it should be stricken." Kassebeer, 118 Hawai ‘i
at 517, 193 P.3d at 433 (citation, internal quotation marks, and
brackets omtted). Here, Livernoche's answer expl ai ned why her
attention was drawn to Fauatea and the basis for why she
subsequently foll owed Fauatea as he left the scene, called 911
took his photo with her cell phone, and watched Fauatea until
Oficer Wi arrived. Fauatea does not assert Livernoche's answer
is otherw se inadm ssible. Livernoche's answer was not
irrelevant or inconpetent. Therefore, even if Livernoche's
answer was unresponsive, the circuit court did not abuse its
discretion in allowing it.

Wth regard to Ofice Wi's testinony, Fauatea argues
that his statenent to Oficer Wi that he had dunped the knife was
clearly inadm ssible hearsay and that the circuit court suspended
the rules of evidence by failing to ask the State to provide a
non- hearsay basis before admtting the testinony.

The State argues that Fauatea's statenent was not
hearsay because it was not offered for the truth of the matter
asserted. The State contends that there was ot her anple evidence
to establish that Fauatea had di scarded the knife in sonme bushes,
and that the inplicit purpose of Oficer Wi's testinony was to
show Fauatea had the capacity to appreciate the w ongful ness of
hi s conduct and that he possibly understood that if he did not
inform Oficer Wi he was unarnmed he m ght be injured in the
process of being arrested, again show ng he had the capacity to
appreciate the circunstances. The State's argunent has nerit
gi ven Fauatea's assertion that he was not guilty by reason of
insanity.

10
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Mor eover, even assum ng Fauatea's statenent to Oficer
Wi was hearsay, it was adm ssible as an adm ssion by a party-
opponent. Rule 803(a)(1l) of the Hawaii Rul es of Evidence (HRE)
provi des that party adm ssions are not excluded by the hearsay
rule. "The extrajudicial statenents of a party-opponent, when
of fered agai nst the sane, are universally deened adm ssi bl e at
trial as substantive evidence of the fact or facts stated.™
State v. Lealao, 126 Hawai ‘i 460, 471, 272 P.3d 1227, 1238 (2012)
(citation omtted). "[A]lny statement nade by a party to an
action, and which reasonably tends to prove or disprove a
material fact in the case, is conpetent to be put in evidence
against himin the trial of that action[.]" HRE Rule 803 cnt.
(quoting Bonacon v. Wax, 37 Haw. 57, 61 (Haw. Terr. 1945)).
Fauatea's unsolicited statenment to Oficer Wi was thus adm ssible
as an adm ssion by a party-opponent.

The circuit court did not err in allowi ng the testinony
fromLivernoche or Oficer Wi that Fauatea chal | enges on appeal.

I[11. Circuit Court's Questioning of Wtnesses

Fauat ea contends the circuit court assumed the role of
the prosecutor due to the extensive nature of its questioning of
W tnesses so as to deprive Fauatea of a fair trial. Fauatea
cites to no place in the record where he objected to the circuit
court's questioning of witnesses during the bench trial. Fauatea
asserts that this court should review for plain error and that
the error was not harmless, citing State v. Silva, 78 Hawai ‘i
115, 890 P.2d 702 (App. 1995), abrogated on ot her grounds by
Tachi bana v. State, 79 Hawai ‘i 226, 900 P.2d 1293 (1995).

"Normal |y, an issue not preserved at trial is deened
to be waived. But where plain errors were commtted and
substantial rights were affected thereby, the errors may be
noti ced al though they were not brought to the attention of the
trial court." State v. Fagaragan, 115 Hawai ‘i 364, 367-68, 167
P.3d 739, 742-43 (App. 2007) (citations, internal quotation
mar ks, and brackets omtted). The appellate court "wll apply
the plain error standard of review to correct errors which

11
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seriously affect the fairness, integrity, or public reputation of
judicial proceedings, to serve the ends of justice, and to
prevent the denial of fundanental rights.” State v. Nichols, 111
Hawai ‘i 327, 334, 141 P.3d 974, 981 (2006) (citation omtted)
(block quote format omtted). An appellate court's "power to
deal with plain error is one to be exercised sparingly and with
caution because the plain error rule represents a departure from
a presupposition of the adversary system-that a party nust | ook
to his or her counsel for protection and bear the cost of
counsel's mstakes." 1d. at 335, 141 P.3d at 982 (citation
omtted) (block quote format omtted).

Fauat ea contends that the circuit court's extensive
gquestions were nore focused and thorough than the State's
questions, and "typically identified with the prosecution.™
Fauat ea argues that when a court assunmes the role of the
prosecutor, the violation of fundanental due process is
i nherently prejudicial. However, Fauatea cites no specific
exanpl es of questions that are problematic. |nstead, Fauatea
sinply points to the circuit court's exam nation of
Dr. Cunningham Dr. Blinder, Dr. Lyle Herman, Dr. Stephen
Gainsl ey, and Dr. Richard Kappenberg as probl ematic based
entirely on the nunber of transcript pages covered by the circuit
court's questions.® Notably, the court's questioning of
W t nesses that Fauatea chal |l enges on appeal is of nedical
experts.

At trial, Fauatea placed his nental status in question
by requesting the court find himnot guilty by reason of
insanity. The "claimof |ack of penal responsibility is an
affirmati ve defense for which [the defendant has] the burden of
proof[.]" State v. Plichta, 116 Hawai ‘i 200, 207, 172 P.3d 512,
519 (2007). The Hawai ‘i Suprene Court has said that

8 The circuit court questioning of Dr. Cunningham covered parts of 22
pages of transcript, of Dr. Blinder, parts of 22 pages, of Dr. Hernman, parts
of 12 pages, of Dr. Gainsley, parts of 13 pages, and of Dr. Kappenberg, parts
of 15 pages.

12
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al though a trial court may within its discretion ask
questions of the witnesses, the trial judge should not
cross-exam ne a witness so extensively as to give rise to
jury bias. When the court assumes the role of a prosecutor
it violates the fundanental due process requirement that the
tribunal be inpartial. However, a trial judge is accorded
consi derably greater discretion in the questioning of

wi tnesses in jury waived trials because in such cases, it is
the judge who is the trier of fact and there is no
possibility of jury bias. Hence, in bench trials such as in
this case, the judge's duty to clarify testimony and fully
develop the truth in the case becomes particularly

hei ght ened.

State v. Ngo, 129 Hawai ‘i 30, 44, 292 P.3d 1260, 1274 (2013)
(citations, internal quotation marks, and brackets omtted).
Wiile "a trial judge must not assune the role of an advocate for
either party[,]" State v. Pegouskie, 107 Hawai ‘i 360, 367, 113
P.3d 811, 818 (App. 2005), here, the circuit court's questioning
of the medical experts served to clarify and fully devel op the
truth as to the evidence regarding a vital issue in the case,
i.e., whether Fauatea had penal responsibility for the murder of
Yamashita. See Ngo, 129 Hawai ‘i at 44, 292 P.3d at 1274.
Therefore, there was no plain error by the circuit court.
V. Concl usi on

Based on the above, we affirmthe Judgnent of
Convi ction and Sentence filed on June 26, 2013, in the Grcuit
Court of the First Circuit.

DATED: Honol ul u, Hawai ‘i, July 31, 2014.
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