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In this workers' conpensation case, Enployer-Appell ant
AQAO Al'ii Cove (Alii Cove) and Insurance Carrier-Appellant Hawai i
Enmpl oyers' Mutual | nsurance Conpany (together, Appellants) appeal
fromthe (1) March 19, 2013 "Decision and Order" (D&, (2) My
13, 2013 "Order Denying Enployer's Mtion," which denied
Appel l ants' "Mtion for Reconsideration and to Reopen Deci sion
and Order and Motion for Leave to Sign Appeal and Notice of
Appeal " (Motion for Reconsideration), and (3) June 12, 2013
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"Attorney's Fee Approval and Order,"” all issued by the Labor and
I ndustrial Relations Appeals Board's (Board).

On appeal, Appellants contend the Board erred when it
(1) concluded a m ssing signature on Appellants' notice of
adm ni strative appeal deprived it of subject matter jurisdiction
and di sm ssed the adm ni strative appeal, and (2) approved
Cl ai mant - Appel | ee Donald W Cole's (Cole) request for attorney's
f ees.

| . BACKGROUND

On Septenber 18, 2008, Cole sustained a work injury to
his right ankle. On Decenber 10, 2009, the Director of the
Depart ment of Labor and Industrial Relations Disability
Conpensation Division (Director) determned Cole was entitled to
tenporary total disability benefits (TTD) from Novenber 1, 2008
t hrough Decenber 21, 2008. The Director also determned Cole did
not sustain any tenporary partial disability fromthe work injury
and left the "matters of permanent disability and/or
disfigurement,” if any, to be determned at a | ater date.

On February 26, 2010 the Director issued a Suppl enental
Decision ordering Alii Cove, under Hawaii Revised Statutes (HRS)
88 386-21 (Supp. 2008) and 386-26 (Supp. 2005), "to pay for
M chael Dickens, N.D.'s [(Dr. Dickens)] treatnent plan dated
[ Decenmber 18, 2009] for an orthopedic surgery evaluation referral
to Charles A Soma, MD. [(Dr. Soma)]" (February Deci sion).
Appel | ants appeal ed the February Decision to the Board on March
18, 2010. At Cole's request, the Board tenporarily remanded the
case to the Director to determ ne additional issues.

On Cctober 7, 2011, the Director issued another
Suppl emrent al Decision determning: (1) Cole suffered a
conpensable injury to his low back in addition to his right
ankle; (2) Alii Cove was |iable for four treatnment plans by Dr.
D ckens (dated Decenber 18, 2009, March 1, 2010, March 31, 2010,
and Novenber 22, 2010); (3) Alii Cove was liable for two
treatment plans by Nathan Ehrlich, N.D. (Dr. Ehrlich) (dated
January 14, 2011 and March 14, 2011); (4) Alii Cove was not
liable for three other treatnent plans (dated Novenber 5, 2010,
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February 7, 2011, and May 6, 2011); (5) Cole's change in his
attendi ng physicians was approved; and (6) Alii Cove was |liable
for TTD for various tinme periods from Novenber 2009 through March
2011, totaling just over 71 weeks and $49, 614. 85 (Cctober
Decision). On COctober 26, 2011, Appellants filed a notice of
appeal with the Board fromthe October Decision. This notice is
the root of the present controversy.

When filed, the four-page notice of appeal docunent was
conprised of (1) a letter fromand signed by Appellants' counsel,
stating that Appellants' Appeal and Notice of Appeal was
encl osed; (2) the Appeal and Notice of Appeal which notified the
Board that Appellants were appealing the Director's Qctober
Deci si on but which was not signed; and (3) a Certificate of
Service that was signed by Appellants' counsel. The om ssion
appears to have gone unnoticed for over a year.

On Novenber 4, 2011, Appellants filed a Mdtion For Stay
of Paynents ordered by the Cctober Decision.! On Novenber 9,
2011, the Board issued a Notice of Initial Conference for
Decenber 5, 2011, providing the "conference will be held to
sinplify the issues, establish deadlines, and discuss disposition
of the admnistrative file, possible settlenent, and any ot her
matters which may aid in the orderly resolution of the appeal.”
Cole filed his Initial Conference Statenent on Novenber 21, 2011
and under the section titled Statenent of the |Issues, provided:
"Deferred, as this is [Appellants'] appeal.” On Decenber 1
2011, Appellants filed their Initial Conference Statenent
provi di ng:

The nine issues that we will raise on our two appeals
are:

From the Director's February 26, 2010 suppl emental decision:

1) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the December 18, 2009 treatnment plan by [Dr.
Di ckens], for an orthopedic evaluation referral to
[Dr. Soma].

From the Director's October 7, 2011 supplenental decision

! Cole filed his opposition to Appellants' Motion for Stay on
December 8, 2011 and the Board denied the moti on on December 22, 2011.
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2) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the December 18, 2009 treatnment plan by [Dr.
Di ckens].

3) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the March 1, 2010 treatment plan by [Dr. Dickens].

4) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the March 31, 2010 treatment plan by [Dr.

Di ckens].

5) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the November 22, 2010 treatment plan by [Dr.
Di ckens].

6) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the January 14, 2011 treatment plan by [Dr.
Ehrlich].

7) Whet her [Cole] is entitled to, and [Alii Cove] liable
for the March 14, 2011 treatment plan by [Dr.
Ehrlich].

8) Whether [Cole] is entitled to, and [Alii Cove] liable

for temporary total disability for the tinme periods
begi nning 10/ 15/2009 through 11/30/2009; 12/2/2009

t hrough 1/31/2010; 2/2/2010 through 5/31/2010;

6/ 2/ 2010 through 7/31/2010; 8/2/2010 through
12/31/2010; and 3/2/2011 through 4/30/2011 for 71 and
2/ 7 weeks for a total of $49,614. 85.

9) Whet her the Director erred in finding [Cole's] |ow
back condition conpensable as a result of the
Septenmber 18, 2008 work injury.

On Decenber 12, 2011 the Board issued its First Anended Pretrial
Order, providing the nine issues raised by Appellants' Initial
Conference Statenent were to be determ ned by the Board. Trial
was set for Septenber 24, 2012.

On June 8, 2012, Cole filed a Mdtion for Tenporary
Remand so the Director could determne Cole's entitlenent to
rei mbursenent for additional treatnent plans denied by Appellants
foll ow ng the October Decision. The Board denied this notion on
August 6, 2012. The parties agreed by stipul ation, approved by
the Board, to waive their rights to appear in person at trial
schedul ed for Septenber 24, 2012, electing to submt nenoranda
i nst ead.

On Novenber 9, 2012, the Board issued an Order to Show
Cause "as to why this case should not be dism ssed for |ack of a
proper appeal, where the Cctober 26, 2011 docunent was not
signed[,]" providing:

Whereas, [] on October 26, 2011, a docunent entitled
"APPEAL AND NOTI CE OF APPEAL" was filed with the Departnment
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of Labor and Industrial Relations, Disability Compensation
Di vi si on; and

Wher eas, said document was not signed; and

Whereas, [HRS 8§ 371-4 (Supp. 2012)], provides that
"[t]he [Board] may adopt rules and regulations within its
area of responsibility in accordance with chapter 91"; and

Wher eas, Section 12-47-13(c) of the Rules of Practice
and Procedure . . . of the [Board] provides, in pertinent
part, as follows: "The original of each document, including
appeal s, conplaints, answers, motions, notices, briefs, and
amendments shall be signed and dated in black ink by each
party or its authorized representative."”

Col e contended Hawaii Administrative Rules (HAR) § 12-47-13(c)
requires a notice of appeal to be signed, the lack of a signature
i nval i dated Appellants' notice of appeal, and dism ssal was
war r ant ed because the 20-day tinme period to appeal fromthe

Cct ober Deci sion had passed. Appellants responded that their
signed letter constituted a "witten notice of appeal"™ per HRS
§ 386-87(a) (1993), that they were willing to sign the unsigned
Appeal and Notice of Appeal, and that no prejudice occurred
consequent to the m ssing signature. Appellants also contended
in the alternative that neither HAR § 12-47-13(c) nor HAR § 12-
10-61(c) requires appeals to be signed.

On Decenber 6, 2012, the Board held a hearing on the
matter and asked for supplenental briefing. |In their second
Menorandum i n Support of Cbjections to Order to Show Cause, filed
January 14, 2013, Appellants attached a signed copy of the Appeal
and Notice of Appeal. Appellants cited Becker v. Montgonery, 532
U.S. 757 (2001) for the proposition that "a person's failure to
sign the notice of appeal does not deprive the court of appellate
jurisdiction if the omssion is corrected once it is called to
the appellant's attention . " Col e contended Becker was
di stingui shabl e because Becker interpreted Federal Rul es of
Appel | ate Procedure Rules 3 and 11(a), the latter of which
provi des a signature om ssion procedure, while HAR 8§ 12-10 and
12-47 do not.

On March 19, 2013, the Board issued its D&0O fi nding:

6. Al t hough [Alii Cove] offered to correct its om ssion
20 days after the Order to Show Cause was issued
[Alii Cove] had not corrected its om ssion and has not



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

sought | eave to correct the om ssion by way of a
noti on pursuant to the [Board] Rules.

7. The Board finds, therefore, that the om ssion was not
corrected or cured pronptly.

8. The Board finds that neither the signed Certificate of
Service nor the letter or menmo transmtting the
document to the Disability Compensation Division were
appeals of the Director's October 7, 2011 decision

9. The Board further finds that the October 26, 2011
unsi gned docunment was null and void and not a valid
Appeal and Notice of Appeal and was fatal to [Ali
Cove's] appeal of the Director's October 7, 2011
deci si on.

The Board cited Hawai ‘i Rules of Cvil Procedure (HRCP)
Rul e 11(b), "as guidance" regarding the representati ons nade by a
signature and the consequent |ack of such representations in an
unsi gned docunent. The Board distingui shed signed cover letters,
characterizing Appellants' letter as such, fromthe signed
letters of appeal in the cases cited by Alii Cove. The Board
concluded it lacked jurisdiction over Appellants' appeal of the
Director's October Decision because the "Appeal and Notice of
Appeal filed was not signed by [Alii Cove] and therefore did not
vest the Board with subject matter jurisdiction over such an
appeal ." Consequently, the Board dism ssed all issues on appeal
except for the sole issue appealed fromthe February Deci sion:
whet her Appellants were |iable for the Decenber 18, 2009
treatnent plan by Dr. Dickens, for an orthopedic surgery
evaluation referral to Dr. Soma.? On March 25, 2013, Cole filed
a Request for Approval of Attorney's Fee.

On March 28, 2013, Appellants filed the Mtion for
Reconsi deration. Regarding the reconsideration portion of the
noti on, Appellants contended (1) the signed Certificate of
Service was not separate fromthe Appeal and Notice of Appeal and
thus the Notice of Appeal was signed,® (2) HRS § 386-87 does not
require a specific formfor the notice of appeal and the signed

2 The February Decision and Oct ober Decision were appeal ed

separately to the Board and the Appeal and Notice of Appeal from the February
Deci si on was signed.

8 Appel |l ants' contention is based on the fact that the certificate
is numbered 3 of 3 with the first two pages being the unsigned Appeal and
Noti ce of Appeal.
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cover letter was sufficient, and (3) Appellants' "later
advocating" of their appeal to the Board provided the
certifications contenplated by HRCP Rule 11(b).* Regarding the
notion for | eave to sign the appeal and notice of appeal portion
of the Motion for Reconsideration, Appellants contended

Now t hat the Board has made a determ nation as of
March 19, 2013 in its [D&0 that the Appeal and Notice of
Appeal is invalid without a signature on page 2 of the
Appeal and Notice of Appeal document, the [Appellants' seek]
|l eave fromthe Board to correct the om ssion and sign the
Appeal and Notice of Appeal . . . in the place provided on
page 2 of the Appeal and Notice of Appeal

Appel lants reiterated their position that there is no specific
procedure for correcting such an om ssion and that the Board's
practice for m ssing signatures on other docunents is sinply to
notify the attorney and allow the attorney to sign the docunent
wi thout requiring separate notions. Appellants contended
mani fest injustice would occur if the notion for | eave was not
granted as that notion was filed just eight days after the Board
di sm ssed the appeal for |ack of jurisdiction.

Col e responded that reconsideration was not appropriate
because Appellants presented no new evi dence. Col e contended
that per HRCP Rule 11(b), Appellants were obligated to correct

4 HRCP Rul e 11(b) provides:

(b) Representations to Court. By presenting to the
court (whether by signing, filing, submtting, or |ater
advocating) a pleading, witten motion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person's know edge, information, and belief,
formed after an inquiry reasonabl e under the circunstances:

(1) it is not being presented for any inproper
purpose, such as to harass or to cause unnecessary delay or
needl ess increase in the cost of litigation

(2) the claims, defenses, and other |egal contentions
therein are warranted by existing |aw or by a nonfrivol ous
argument for the extension, modification, or reversal of
existing law or the establishment of new | aw,

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted

on the evidence or, if specifically so identified, are
reasonably based on a |lack of information or belief.

7
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the om ssion pronptly after it was brought to their attention,
and at the earliest, Appellants offered to correct the om ssion
over 4 nonths after it was called to their attention by the
Board's Order to Show Cause and that such delay "isn't acting
pronptly."

On April 22, 2013, the parties submtted post trial
menor anda regardi ng the non-di sm ssed i ssue.

The Board deni ed Appellants' Mtion for Reconsideration
on May 13, 2012 (May Reconsideration Decision), and issued a
Suppl emrent al Deci sion and Order on May 28, 2013 (Suppl enment al
Order), resolving the outstanding i ssue on appeal by concl udi ng
Appel l ants were not |iable for the Decenber 18, 2009 treatnent
plan by Dr. Di ckens because the referral was deficient under HAR
§ 12-15-42(b). On June 12, 2013, the Board approved Cole's
request for attorney's fees under HRS 8§ 386-93(b) (Supp. 2013).
Al so on June 12, 2013, Appellants appeal ed the D& and My
Reconsi deration Decision to this court. On June 21, 2013,
Appel lants filed an anended notice of appeal, adding the Board's
grant of attorney's fees to the appeal.

1. STANDARD COF REVI EW

Appel I ate review of the Board' s decision is governed by

HRS § 91-14(g) (2012 Repl.), which provides:

Upon review of the record, the court may affirm the decision of
the agency or remand the case with instructions for further
proceedi ngs; or it may reverse or modify the decision and order if
the substantial rights of the petitioners may have been prejudiced
because the administrative findings, conclusions, decisions, or
orders are:

(1) In violation of constitutional or statutory provisions; or

(2) In excess of the statutory authority or jurisdiction of the
agency; or

(3) Made upon unl awful procedure; or
(4) Affected by other error of |aw, or

(5) Clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious, or characterized by abuse of
di scretion or clearly unwarranted exercise of discretion.

Under HRS 8§ 91-14(g), conclusions of |law (COLs) are reviewable
under subsections (1), (2), and (4); questions regarding
procedural defects are revi ewabl e under subsection (3).
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A COL is not binding on an appellate court and is freely
reviewable for its correctness. Thus, the court reviews COLs de
novo, under the right/wrong standard.

Capua v. Weyer haeuser Co., 117 Hawai ‘i 439, 444, 184 P.3d 191,
196 (2008) (quoting Tamyv. Kaiser Permanente, 94 Hawai ‘i 487,
494, 17 P.3d 219, 226 (2001) (brackets omtted).

I11. DI SCUSSI ON

A, This court has jurisdiction.

Col e contends the "agency decision was not a final
decision, and did not resolve all clains arising fromthis
wor kers conpensation matter." Citing Bocal bos v. Kapiol ani Med.
Cr. for Wonen and Children, 89 Hawai ‘i 436, 974 P.2d 1026
(1999), Cole contends this court lacks jurisdiction because "[t]o0
date, there has been no determnation at any |evel at the
Depart ment of Labor regardi ng permanent disability, further
tenporary disability or further nedical care.” (Enphasis in
original.) Cole m sapprehends Bocal bos.

HRS § 91-14(a) authorizes judicial review of "a final
decision and order in a contested case . . . ." Wile a fina
order is generally one that ends the proceedi ngs, |eaving nothing
further to be acconplished, "a final order is not necessarily the
| ast decision in a case."” Lindinha v. H 1o Coast Processing Co.,
104 Hawai ‘i 164, 168, 86 P.3d 973, 977 (2004). Wrkers'
conpensati on proceedi ngs create "independent rights' to awards
for medical service, tenporary conpensation, and pernmanent
disability[.]" 1d. (citing Bocal bos, 89 Hawai ‘i at 439, 974 P.2d
at 1029) (internal quotation marks omtted). "G ven that the
matter of permanent disability benefits may be |left undeterm ned
for a considerable length of tinme, an injured worker or an
enpl oyer nust be allowed to seek appellate review of a nedi cal
benefits or tenporary disability issue, even if the natter of
permanent disability has been left for later determ nation."”
Bocal bos, 89 Hawai ‘i at 442, 974 P.2d at 1032. Consequently,
regardi ng workers' conpensation cases, this jurisdiction follows
the "benefit rule,” which "authorizes judicial review of any
order which requires any party to pay a penalty or benefits [sic]
or denies a claimnt any benefit or penalty." Lindinha, 104
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Hawai ‘i at 168, 86 P.3d at 977 (citation and internal quotations
mar ks om tted).

The D&O resol ved all but one issue through di sm ssal
which, in effect, required Alii Cove to pay the chall enged
medi cal benefits. The Suppl enental Order, while not appealed to
this court, resolved the remaining i ssue before the Board. As
such, we have jurisdiction over the D&, the May Reconsi deration
Deci sion, and the Board's grant of attorney's fees.?®

B. The mssing signature did not warrant dism ssal.

Col e contends the Board did not err by dism ssing
Appel  ants' appeal of the October Decision because Appellants
failed to correct the omtted signature pronptly: "Up until its
bel ated Mdtion for Reconsideration [on] March 28, 2013,

Appel lants did nothing to correct the deficiency. This was 139
days after being apprised of the defect by the [Board] and nore
than 538 days after the filing of the defective appeal[.]"
However, the Board found Appellants offered to correct the

om ssion 20 days after the om ssion was brought to their
attention in the Order to Show Cause. And, just over two nonths
after the Order to Show Cause was issued, Appellants submtted a
signed copy of the unsigned appeal docunent. Notw thstanding
this offer and attenpt to cure, the Board concl uded the om ssion
was not cured pronptly because Appell ants had neither corrected
the om ssion nor "sought |eave to correct the om ssion by way of
a notion pursuant to the [Board] Rules.”

HAR 8§ 12-47-13(c) ("Format for pleadings and ot her
docunents.") requires appeals and notices to be signed: "The
origi nal of each docunent, including appeals, conplaints,
answers, notions, notices, briefs, and anendnents shall be signed
and dated in black ink by each party or its authorized
representative.”

HAR § 12-47-17 (" Defective docunents.") appears to
address the effect of a filed, unsigned docunent, but does not

5 Applying the benefit rule, Lindinha concluded "the award of

attorney's fees and costs under HRS § 386-93(b) has no bearing on any other
matters . . . [and] is final under the Bocal bos rationale for purposes of an
appeal . " Li ndi nha, 104 Hawai ‘i at 169, 86 P.3d at 978

10
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provi de a procedure for curing the om ssion: "Any docunent filed
with the [Board], which is not in conpliance with applicable
rules, orders, or statutes may be accepted by the chief clerk or
designee and filed. The nere fact of filing, however, shall not
wai ve any failure to conply with this chapter or any other | egal
requirenment."”

HAR § 12-47-15 ("Retention of docunents by the
[Board].") appears to be the Board rule that nost resenbles a
procedure for curing a unsigned docunent, providing: "During the
pendency of the appeal, all docunents filed with or presented to
the [Board] shall be retained in the files of the [Board]. The
[ Board] may, however, permt the withdrawal of original docunents

upon subm ssion of properly authenticated copies to replace the
docunents."” (Enphasis added.) This rule, however, does not
provi de a specific notion or process for a party to initiate the
correction. Presumably, a notion that sought relief in the form
of correcting the deficiency could be filed under HAR § 12-47-32.
However, there does not appear to be a Board rule requiring a
nmotion to be filed to correct the deficiency as indicated by the
D&O. Further, Board rules nust be "construed to secure the just,
speedy, and inexpensive determ nation of every proceeding.” HAR
8§ 12-47-1.

Under the circunstances of this case, the omtted
signature is simlar to an insufficiency in the formof a notice
of appeal, which does not raise jurisdictional questions:

A notice of appeal must be both sufficient in
formand tinmely. See City and County of Honolulu v.
M dkiff, 57 Haw. 273, 275-76, 554 P.2d 233, 235
(1976). Wth respect to the first mandate, this court
has consistently recogni zed that "the requirenment that
the notice of appeal designate the judgment or part
t hereof appealed fromis not jurisdictional."” 1d. at
275, 554 P.2d at 235 (citations omtted). Further to
the foregoing

a m stake in designating the judgment, or in
desi gnating the part appealed fromif only a
part is designated, should not result in |oss of
the appeal as long as the intent to appeal from
a specific judgment can be fairly inferred from
the notice and the appellee is not msled by the
m st ake.

Id. at 275-76, 554 P.2d at 235 (quoting 9 Moore's Federa
Practice 203.18 (1975)) (enmphases added).

11
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State v. Bohannon, 102 Hawai ‘i 228, 235, 74 P.3d 980, 987 (2003).

The parties proceeded for over a year before the
omtted signature was noticed. A pre-trial statenent was issued
by the Board which unequivocally provided the parties involved
and the issues to be determ ned, including eight issues fromthe
Cct ober Decision. The parties stipulated to forgo a trial and
submt nenoranda to resolve the issues. Appellants submtted a
si gned copy of the unsigned appeal docunent just over two nonths
after the om ssion was brought to their attention. Cole has not
all eged he was m sled or that any prejudice resulted fromthe
omtted signature. The record thus shows (1) Appellants' intent
to appeal fromthe October Decision could be fairly inferred and
was in fact acted upon by all parties and the Board,® and (2)
Cole was not msled by the deficiency in the formof Appellants’
notice of appeal. Consequently, the m ssing signature should not
have resulted in | oss of the appeal.

Further, while this matter does not involve discovery
viol ations, our decision is guided by precedent regarding
di sm ssal of clains as discovery sanctions:

In reviewi ng whether a trial court's dism ssal of a claimas
a discovery sanction constitutes an abuse of discretion
appell ate courts consider the following five factors: "(1)
the public's interest in the expeditious resolution of
litigation; (2) the court's need to manage its docket; (3)
the risk of prejudice to the [party noving for sanctions];
(4) the public policy favoring disposition of cases on their
merits; and (5) the availability of |less drastic sanctions.”
W H. Shipman, Ltd. v. Hawaiian Holiday Macadami a Nut Co., 8
Haw. App. 354, 362, 802 P.2d 1203, 1207 (1990) (quoting
United States ex rel. Wltec Guam_ |Inc. v. Kahaluu Constr
Co., 857 F.2d 600, 603 (9th Cir.1988) (other citations and
internal quotation marks omtted)).

Wei nberg v. D ckson- Wi nberg, 123 Hawai ‘i 68, 71, 229 P.3d 1133,
1136 (2010). The last two factors appear to be the nost rel evant
to our review. Dismssal thwarts the public policy of

6 See generally Kalauli v. Lum 57 Haw. 168, 170, 552 P.2d 355, 356
(1976) ("The filing of the notion for |eave to appeal in forma pauperis in the
present case satisfied the requirement of a notice of appeal by putting both
the trial court and the opposing party on notice of Appellant's intent to
appeal. The fact that the notice of appeal was not in a nore conventiona
formis not shown to have prejudiced Appellee in any way. | ndeed, the parties
and the trial court, by proceeding with the motion for |eave to appeal in
forma pauperis, denonstrated their nmutual assunption that Appellant's right of
appeal had not been foreclosed. OQur present determ nation nerely confirms
this.")

12
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di sposition on the nerits, and per HRS § 371-4(k), the Board had
| ess drastic sanctions at its disposal if it determ ned such was
needed to enforce its rules. Again, however, Appellants offered
to sign the defective notice of appeal 20 days after it was
brought to their attention and submtted a signed copy
thereafter. The Board thus abused its discretion when it
di sm ssed Appellants' appeal. See generally Becker v.
Mont gonery, 532 U.S. 757, 760 (2001) (failure to sign the notice
of appeal did not warrant dism ssal where federal rule requiring
signature permtted cure for an initial failure to neet the
requirenent "if the notice is tinely filed and adequate in other
respects, jurisdiction will vest in the court of appeals, where
the case may proceed so long as the appellant pronptly supplies
the signature once the omssion is called to his attention.")
This decision is not to be construed as hol ding the
Board is without authority to issue sanctions for non-conpliance
(or del ayed conpliance, as the case may be) with its rules. HRS
§ 371-4(k) provides:

(k) The [Board] may nmake or issue any order or take other
appropriate steps as may be necessary to enforce its rules and orders
and to carry into full effect the powers and duties given to it by |aw.
The [Board] may after notice and reasonabl e opportunity to be heard by

t he board:
(1) I npose adm nistrative sanctions; and
(2) I npose monetary sanctions of not nore than $250 for

each offense against any person who is found to have
viol ated the board's rules or orders, which anmounts
shall be deposited into the special conmpensation fund
created by section 386-151.

For the reasons discussed above, however, disni ssal was not
appropriate.’

In short, the instant controversy coul d have been
avoi ded had the Board sinply requested Appellants submt a signed
copy of the notice of appeal.

7 We note HAR § 12-47-48 provides additional sanction power when
conduct rises to the level of contempt or bad faith, or breaches reasonable
st andards of orderly and ethical conduct. The record here does not support

such a finding.

13
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I V. CONCLUSI ON

Accordingly, the (1) March 19, 2013 "Decision and
Order,"” (2) May 13, 2013 "Order Denying Enployer's Mtion," and
(3) June 12, 2013 "Attorney's Fee Approval and Order" all issued
by the Labor and Industrial Relations Appeals Board are vacated
and this case is remanded for further proceedi ngs consistent with
t hi s opi ni on.
On the briefs:
Robert E. MKee, Jr.
for Enpl oyer - Appel | ant and
| nsurance Carrier-Appel | ant.

Timothy P. McNulty
for d ai mant - Appel | ee.
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