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NO. CAAP-13-0000452
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
MAU MJUSCLE SPORTS CLUB KAHANA, LLC, A HAWAI ‘I
LI M TED LI ABI LI TY COVPANY, Pl aintiff-Appellant,
V.
ASSOCI ATI ON OF APARTMENT OWNERS OF VALLEY | SLE RESORT,
A HAWAI ‘I NON- PROFI T CORPORATI ON; JOHN DCES 1- 50,

JANE DOES 1-50, DOE PARTNERSHI PS 1-50, DOE CORPORATI ONS 1- 50,
AND DOE ENTITIES 1-50, Defendants-Appell ees

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 12-1-0925(1))

VEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and G noza, JJ.)

Plaintiff-Appellant Maui Muscle Sports Club Kahana, LLC
(Maui Muscl e) appeals fromthe:

(1) "Order Granting Defendant Associ ation of Apartnent
Omers of Valley Isle Resort's Mdtion for Summary Judgnent,”
filed March 28, 2012 (Summary Judgnent Order);

(2) "Order Denying [Maui Miscle's] Mtion for
Prelimnary Injunction,” filed Decenber 13, 2012 (Prelimnary
I njunction Order);

(3) "Order Granting Defendant Association of Apartnent
Omers of Valley Isle Resort's Motion for Order to Show Cause Wy
[ Maui Muscl e] and John G Horak, Esqg. Should Not Be Held in
Contenpt for Violation of the Court's Oral Ruling on Decenber 6,
2012," filed February 7, 2013 (Contenpt Order);

(4) "Order Anending February 7, 2013 Order Granting
Def endant Associ ation of Apartnment Omers of Valley Isle Resort's
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Motion for Order to Show Cause Wiy [ Maui Muscl e] and John G
Hor ak, Esq. Should Not Be Held in Contenpt for Violation of the
Court's Oral Ruling on Decenber 6, 2012," filed March 28, 2013
(Anmended Contenpt Order); and

(5 "Order Granting in Part and Denying in Part
Associ ation of Apartnment Owmers of Valley Isle Resort's Motion
for Mandatory Injunction,” filed April 26, 2013 (Mandatory
I njunction Order). All orders were filed in the Circuit Court of
the Second Circuit® (circuit court).

Maui Muscl e contends the circuit court erred by:

(1) adjudicating the nerits of the case in the
Prelimnary Injunction Order wi thout giving parties notice;

(2) msconstruing the Prelimnary Injunction O der as
enj oi ni ng Maui Muscl e from naki ng representations to County of
Maui officials (County);

(3) inposing sanctions on Maui Miscl e based upon the
m sconstrual via the Contenpt Order;

(4) concluding that Hawaii Revi sed Statutes (HRS)
Chapter 514B clearly and anbi guously governed the parties’
gover ni ng docunents;

(5) concluding that no genuine issue of material fact
exi sted regarding the extent of the parties' ownership interests
i n subj ect properties;

(6) concl udi ng Def endant - Appel | ee Associ ati on of
Apartnment Owmners of Valley Isle Resort (AOCAO) was responsible for
"common el enents” of the properties; and

(7) concluding ACGAO had the sole right and
responsibility to performrepairs, maintenance, rebuilding, and
rei nstatenent of those common el enents.

. BACKGROUND

Thi s appeal arises out of a dispute concerning the
extent of the parties' respective ownership and control over a
two-story building |located in the vicinity of the Valley Isle
Resort Condom nium Project (Project). The Project is situated on
| and that was submtted to a condom ni um property regi me, and

! The Honorable Rhonda |I.L. Loo presided.
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defined in the Second Restatenment of Declaration of Horizontal
Property Regime for the Valley Isle Resort Condom nium as
anmended (Decl aration).

The Project was built in 1973 and consists of a twelve
story building with 120 living units (the Tower), a two-story
comrercial facilities building covering 10,745 square feet, (the
Commercial Unit), a covered wal kway area, a parking lot, and
ot her service areas, all located at 4327 Lower Honoapi ‘il ani
Road, Lahai na.

The Decl aration was recorded on Decenber 1, 1994 in the
State of Hawai ‘i Bureau of Conveyances as Docunent No. 94-197003,
as thrice anended.?

Maui Muscl e's business is |ocated in the Conmerci al
Unit building. Under section 4 of the Declaration, the entire
two-story building is considered "one conmercial apartnment[.]"
Section 4(a) of the Declaration specifies:

(a) Limts of Apartnments. The apartment shall not be deenmed
to include the undecorated or unfinished surfaces of the perineter
walls or of the interior |oad-bearing walls, the floors and
peri meter ceilings surrounding each unit, or any pipes, wires,
ducts, conduits, or other utility or service lines running through
such unit which are utilized for or serve nore than one unit, al
of which are limted common el ements

The Decl aration includes an easement for owners of
residential apartnents in the Commercial Unit:

10. The two-story commercial building shall be used
for such commercial purposes as determi ned by its owner
provi ded, however, that if such use is not contenplated by
the statement of design intention in Section 3 of this
Decl aration, as anmended, the use thereof shall not be such

2 The Decl aration was first amended by Amendment to the Declaration

of Horizontal Property Regime and By-Laws of Valley Isle Resort, recorded on
Oct ober 30, 2000 as Document No. 2000-153091

On April 29, 2011, the Second Amendment to the Second Rest at ement
of Decl aration of Horizontal Property Regime for Valley Isle Resort
Condom ni um was recorded as Document No. 2011-070512 (amending the Decl aration
such that HRS Chapter 514B woul d govern and approval requirements were reduced
from75%to 679%.

On August 15, 2011, the Third Amendment to the Second Rest at ement
of Decl aration of Horizontal Property Regime for Valley Isle Resort
Condom ni um was recorded as Document No. 2011-129536 (Third Anmendnent). The
Third Amendnment effectuated section 3.1 of a settlement agreement between Mau
Muscl e and AOAO, discussed infra, whereby the original |obby easement area
woul d be expanded favoring the Tower units and AOAO woul d pay for expenses
related to certain limted common el ements of the Commercial Unit. The Third
Amendment also referred to a Tower Easenent Area, identified as the |obby,
manager's office, and the porte cochere easement area, and schematized in a
map appended as Exhibit A to the Third Amendnment.
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as mght interfere with the enjoyment of their units by
residential apartment owners unless the Association's Board
of Directors shall have consented to such use. However, the
owners of residential apartnments shall have an easenment to
utilize the | obby and manager's office space in the two-
story building [(Lobby Easenent)] with an easement of entry
and access thereto [(Porte Cochere Easenent)], such
easements to be used exclusively by the Association of Unit
Owners for the purpose of managing the operation of the 12-
story building for the owners of residential apartments, for
the mai ntenance of the project as a whole, and for such
other related uses as shall be consistent with the operation
of such projects in its present zoning under the ordinances
of the [County]. Such easements shall be nontransferable
apart fromthe apartnments to which they are appurtenant and
are granted to the apartnment owners of the 12-story buil ding
in consideration of their continued obligation to pay al
expenses of the grounds maintenance, external |ighting, and
security for the common areas.

(Enphasi s added.)

Adm ni stration of the Project is vested in the
"Associ ation of Unit Omers"” (Association) and each owner of a
residential apartnment is a nenber of the Association.

Section 6 of the Declaration provides:

6. The common el enments shall include each of the
el ements which is nentioned in [HRS] Chapter 514A and which
is actually constructed or provided on the |and described
above, and specifically includes, but is not limted to the
foll owi ng:

a. Said | and described in Exhibit "A"%

b. Parking area for 143 cars and driveways;
c. Sewage disposal system

d. All pipe and equi pnent relating to the
di stribution of water, except as designated herein as
limted common el enents.

e. Primary electrical switch gear and
transformer vaults.

If any common el ement encroaches upon any apartment or
limted common el enents, or if any apartment encroaches upon
any other apartment or common el ement, a valid easement for
such encroachment and the maintenance thereof, as long as it
continues, does and shall exist.

Under section 7 of the Declaration, parts of the

"common el enents” are designated "limted common el enments” and
are set aside and "reserved for the exclusive use of the [Tower]
and the [Comrercial Unit]." The "limted common el enents” set

8 Exhi bit A consists of a metes and bounds description of the | and

upon which the Project is |ocated. HRS § 514A-13, titled "Conmmon el ements[,]"
was amended in 2004. HRS 8§ 514-13 (Supp. 2004).
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aside for the Comercial Unit are specified as:

(i) Al foundations, colums, girders, beans,
supports, bearing walls, roofs, passageways, | obbies,
hal | ways, stairs, wal kways, elevators, entrances and exists
of said two-story buil ding

(ii) Refuse area for the said two-story

bui | di ng;

(iii) Al ducts, electrical equipment, wiring,
pi pi ng and ot her appurtenant installations for services,
including power, water, light, refuse and tel ephone for the

two-story building

(iv) All other elenments and facilities in use or
necessary to the existence, upkeep and safety of the said
two-story building

Maui Muscl e becane the fee owner of the Commercial Unit
pursuant to a Warranty Deed and Assi gnnent of Subl ease to Maui
Muscl e from Leon Roger Richards and Mary Virgi nia Ri chards,
recorded on January 7, 2000 (Warranty Deed). Maui Muscle is a
public gymand fitness center, organized as a limted liability
corporation and manager-nanaged by Dale L. Smith (Smth).

Maui Muscle's Warranty Deed was subject to the
Decl aration and the Restatenent of Bylaws of the Association
(Byl aws) recorded on Novenber 16, 1992. Article V, section 4 of
t he Byl aws provi des:

Section 4. Mai nt enance and Repair of Conmmon El enents.
Except as may otherwi se be provided in the Declaration, al
mai nt enance, repairs and replacenments of the conmon
el ements, whether |ocated inside or outside of the
apartment, shall be made only by or at the direction of the
Board [of the Association] and be charged to all the Owners
as a conmon expense .

(Enphasi s added.)

On July 7, 2011, Maui Muscle, AOAO and others entered
into a settlenment agreenent (Settlenment Agreenent) disposing of
claims litigated in Maui_ Muscle Sports Club Kahana, LLC v.
Associ ati on of Apartnent Owers of Valley Isle Resort, et al.,
Civ. No. 09-1-0321(1) and Association of Apartnment Omers of
Valley Isle Resort v. Maui Miscle Sports Club Kahana, LLC, et
al., CGv. No. 07-1-0452(2). The Settlenment Agreenent defines the
Commercial Unit as the "commercial facilities building covering
approxi mately 10, 745 square feet . . . identified as [TMK] (2) 4-
3-010-004 and as nore particularly described in the Declaration.

On Septenber 3, 2012, a fire destroyed nuch of the
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Commercial Unit. The instant case arises from di sputes
concerni ng which party could control the denolition and
rebuil ding of the Commercial Unit.

By |letter dated Cctober 2, 2012, AOAO wote to Mau
Muscl e and Robert H. Joslin (Joslin), Maui Miscle's insurance
clains adjuster, to assert in part AOGAO s obligation to repair
and maintain common and |imted comon elenents in the Comrerci al
Unit and its right to access units for such purpose.

By |etter dated October 4, 2012, AOAO s authori zi ng
agent notified the County Departnent of Public Wrks (DPW and
Envi ronnment al Managenent that M chael Wight & Associates, Inc.
(MM) was authorized to act on AOAO s behalf for all necessary
permt applications and supporting docunentation in reference to
TWK (2) 4-3-010:004 (the Commercial Unit).

On Novenber 14, 2012, AOAO obtained a denolition/
building permt, Permt No. B 2012-1417 (Permt 1417), fromthe
County for the Commercial Unit.

On Novenber 26, 2012, Maui Muscle filed a conpl aint
al | egi ng AGAO was trespassing on Maui Muscle's property, the
Commercial Unit, and requested declaratory and injunctive relief.
On Novenber 27, 2012, Maui Muscle filed a notion for a
prelimnary injunction to enjoin AOAO from obtaining a
dermolition/building permt fromthe County to conplete work on
the Commercial Unit and entering the Commercial Unit. Maui
Muscl e al |l eged that AOAO and its representatives had repeatedly
entered the Comrercial Unit after the fire | oss, renoved Mau
Muscl e property, and brought contractors onto the site to perform
denolition work. These actions, according to Maui Miscle, would
inpair efforts to preserve evidence for insurance adjustnent
purposes and thus result in irreparable harmto "Maui Miscle's
rights to recover for their considerable |oss fromthe blaze."
Maui Muscle further alleged that the burnt prem ses had been
"deened hazardous due to asbestos content and may only be
di sturbed by . . . trained and licensed hazmat crews." AOQOAO s
contractors are allegedly not |icensed to remedi ate asbestos and
therefore AOAO s "inproper denolition" exposed Maui Miuscle to
liability.
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A declaration by Smth was attached to the prelimnary
injunction nmotion. Smth declared he witnessed AOAO, under the
direction of its on-site managenent firm Hawaiian Managenent,
and their contractors dismantling protective fencing that Mui
Muscl e installed around the burnt property and perform ng
contracting work, including denolition work.

A decl aration by Joslin was al so attached to Maui
Muscle's prelimnary injunction notion. Joslin stated Smth had
contacted himon the norning of the Septenber 3, 2012 fire and
t hat evening the Maui County Fire Departnment relinquished the
comrercial building site to Maui Muscle and Joslin's enpl oyer,
Hawai ‘i Public Adjusters.

The circuit court granted Maui Muscle's notion and
i ssued a tenporary restraining order (TRO. The TRO ordered AOCAO
and its representatives, pending the hearing on Maui Miscle's
prelimnary injunction notion, be restrained from

(1) . . . entering upon the commercial inprovements owned
by Maui Muscle, except the areas [known] as the Lobby
easement and Porte Cochere easement as set forth and
described in [the Settlement Agreement] and to the extent
that [AOAQ] is or may be responsible for repair, maintenance
or improvenments in those specified areas or such other areas
as that agreenment or any other agreement between the parties
provides . . . without a witten approval from Dale Smith
owner and principal for Maui Muscle.

(2) FURTHER ORDERED t hat [ AOAO and their representatives]
are restrained from obtaining a demolition and/or building
permt fromthe [County] to conplete work on the Prem ses,
except the areas [known] as the Lobby Easement and Porte

Cochere Easenment . . . and to the extent that [AOAQ] is or
may be responsible for repair, maintenance or inprovements
in those specified areas or such other areas . . . without

written authorization from [Sm th], owner and principal for
Maui Muscl e.

On Decenber 4, 2012, AOAO filed their opposition to
Maui Muscle's prelimnary injunction notion, to which ACAO
attached six declarations and exhibits A through X AOAO s
opposition requested Maui Miuscle's prelimnary injunction notion
be denied and the TRO be dissolved. AOQAO stated it had inforned
Joslin that it had engaged a |licensed asbestos contractor, but
Joslin still objected to ACAO s efforts to perform any work
w t hout Maui Muscl e's approval
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At the Decenber 6, 2012 hearing on Maui Miscle's
prelimnary injunction notion, Maui Miscle's counsel, John Horak
(Hor ak), asserted that Maui Miscl e needed

to document and record and inventory evidence of its
insurance loss that's covered by a number of policies on the
site. Any entry into the entire building alters those
aspects . . . and because of that situation, there needs to
be an order enjoining any activities there while -
prelimnarily while this evidence is being documented.

Maui Muscle did not call any witnesses to testify at
t he Decenber 6, 2012 hearing. Horak stated that there was
"enough supporting docunentation in the noving papers with the
attachments and the opposition to the notion and the exhibits for
the [circuit court] to make its ruling on a prelimnary
injunction.” Horak inquired into the necessity of taking direct
testinony fromw tnesses to admt exhibits that were attached to
notions and submtted with declarati ons because those exhibits
and decl arations were already on the record and before the
circuit court.

The circuit court stated it was "used to hearing
evidence from w tnesses and so on and so forth" in prelimnary
i njunction hearings and

having heard from [ Horak] today, that he's basically relying
on the notion that he filed and the declaration attached to
t hat particular motion; and hearing [ ACAO counsel ' s]
argument, that [Maui Muscle] has not met its burden, the
[circuit court] is going to go ahead and grant [AOAO s]
motion to dism ss

Presumably, the circuit court's reference to AOAO s
"notion to dismss" referred to AOAO s opposition to Mau
Muscl e's prelimnary injunction notion. The circuit court also
di ssol ved the TRO agai nst AOAO. These actions apparently
constitute the circuit court's Decenber 6, 2012 oral order (Ora
Order), which is at issue in this case.

On Decenber 6, 2012, subsequent to the hearing, Horak
and Joslin net, and according to a declaration by Horak, Joslin
was going to neet with the County's permtting departnment
processi ng Maui Miuscle's conmercial tenant inprovenents in the
sane parcel location and building subject to ACAO s denolition
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and alteration permts. AOAO s pernit depicted parti al
dermolition and alteration at the parcel identified as TMK 24- 3-
010: 004-0121. Horak and Joslin nmet with County officials that
day and according to Horak's declaration he "understood that the
County was going to review the various permts for the comerci al
bui | di ng. "

In a declaration submtted by Joslin, he stated that as
an agent for Maui Miuscle, he was required to determ ne the scope
of work necessary to rebuild Maui Miscle's conmercial buil ding
according to current standards, ordinances, and | aws, including
t hose of the County. At the Decenber 6, 2012 neeting, Joslin
asked the DPWDirector (Director), to identify the responsible
party in a permt application for construction activities.
Joslin declared the Director's response was that property owners
are required to authorize such permt applications and nust
submt a Property Omer's Authorization letter to DPW DPWt hen
determ ned Maui Muscl e and not AOQOAO was the proper applicant for
Permt 1417.

A declaration from M chael Wight (Wight) of MM
stated the Director contacted himon Decenber 6, 2012 regarding
ACAO s Permt 1417. Wight declared he was advised that Joslin
and Horak "represented that the AOAO had no authority to apply
for Permt 1417 without [Smth's] witten authorization because
[ Maui Muscle], not the AOAO, was the owner of the property for
which Permt 1417 was obtained[.]" According to Wight, Joslin
and Horak's statenments caused the Director to beconme concerned
that Permt 1417 was inproperly issued and therefore the County
intended to rescind the permt.

On Decenber 7, 2012, the County posted a stop-work
warning sign that stated Permt 1417 was suspended until further
notice. By letter dated January 3, 2013, the County al so denied
Maui Muscle's permt application, citing failures to conformto
bui | ding code provisions and to obtain energy code certification.

On Decenber 10, 2012, Maui Muscl e objected to AOAO s
proposed order denying Maui Muscle's notion for prelimnary

9
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i njunction. On Decenmber 13, 2012, the circuit court entered the
order as proposed by AOAO which provided: (1) AOCAO was not
prohi bited fromentering upon conmercial inprovenents owned by
Maui Muscle "if such entry is in accordance with that certain
[ Declaration]"; (2) AOAO was not restrained fromobtaining a
dermolition and/or building permit fromthe County to conplete
work on the prem ses; (3) witten approval from Maui Miscl e was
not required for ACAO to take the aforenentioned actions unless
requi red by the Declaration; and (4) AOAO woul d be awarded
attorney's fees and costs.

On Decenber 17, 2012, ACAO filed an answer to Maui
Muscl e' s Novenber 26, 2012 Conplaint, denying all allegations.
On Decenber 19, 2012, ACAO filed a notion for an order to show
cause why Maui Muscl e and Horak should not be held in contenpt of
court (Motion for Order to Show Cause). On January 16, 2013,
Maui Muscle filed its opposition to ACAO s Mdtion for Order to
Show Cause. On January 24, 2013, the circuit court held a
hearing on AOGAO s Motion for Order to Show Cause and orally

granted the notion stating:

As far as holding [Maui Muscle] in contenpt, [circuit
court] finds, first of all, that during the hearing on
December 6, 2012, that the [circuit court] specifically
ruled that [ Maui Muscle] had not met its burden for
prelimnary injunction.

The reason why the [circuit court's] order was so
simpl e was because there was no evidence presented to the
[circuit court]. That's why it was -- it was a fairly
strai ghtforward, sinple order, which [ACAO s counsel ]
prepared pronptly. And | gave you time to file an
opposition to it, and you filed your own order, M. Horak.
And the [circuit court] ended up signing [ ACAO s counsel ' s]
approxi mately a week | ater.

As such, the [circuit court] did dism ss [Mu
Muscl e's] restraining order, denied the notion for
prelimnary injunction. I believe at that time your client,
though maybe not present in the courtroom was right outside
getting ready to testify. So obviously the [circuit court]
considers that you folks were present for the hearing, not
only yourself but your clients as well.

[The circuit court] finds that it was clear and
unambi guous fromthe [circuit court's] December 6th ora
ruling that Defendants should not have been prevented from
obtai ning denolition and/or building permits for the
pur poses of conpleting the renovation work.

10
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The [circuit court] also finds that sometime after the
heari ng on December 6, 2012 -- whether it be two hours or
later on that afternoon -- apparently yourself and your
clients met with the [Director] or someone of authority at
the [DPW for the [County].

And apparently you and your clients — and | don't find
anything in here that you deny that yourself and your client
made m srepresentations to the [Director] that the AOAO had
no authority to apply for Permt 1417 without Dale Smth's
written authorization because [Maui Muscle], not the AOAQ
was the owner of the property for which Permit 1417 was
i ssued.

| guess this resulted in the County putting this stop work
order that went out, | think, on December 7th, the next day, 2012

The [circuit court] finds that you and your clients, M.
Horak, violated the [Oral Order] of the [circuit court]. You
provided false representations to the [Director] for the County.
This is in direct contravention of the [circuit court's] order.

I don't know what you didn't understand about Decenber 6th.
This nonconpliance, | think, is clear under the LeMay test. |
think the [circuit court] has found by clear and convincing
evidence that you did not diligently attenpt to comply with the
[circuit court's] order in a reasonable manner.

I think [AOCAO s counsel's] arguments are well founded
and |'m surprised that he had to file a motion with the
[circuit court] because |I thought you fol ks would be in
compl i ance from December 6'"

The AOAO had the green light prior to this. The [circuit
court] denied that notion, and unfortunately you fol ks decided to
bl atantly disregard the [circuit court's] order, and that's why
we're in court today.

So what | think is a proper sanction is, first of all
apparently you were able to undo the green |ight that
[ AGAO s counsel] had that very afternoon, so |I'm ordering
that you go ahead and undo what you have done, so that the
AOAO does have the green |light today.

That needs to be done today. You need to go over to the
County, and you need to fix this. And once it's fixed, whatever
written order you get fromthe County needs to be sent to [AOAO s
counsel 's] office today prior to 4:30.

(Enmphases added.) The circuit court further stated that Horak
woul d be sanctioned $1,000 for each day after the hearing that he
failed to undo the stop work warning fromthe County.

On February 7, 2013, the circuit court filed its
Contenpt Order, holding Maui Muscle and its counsel, Horak, in
contenpt of court. The Contenpt Order, stated in part:

1. [ Maui Muscle] . . . and Horak . . . took actions,
including on or about Decenmber 6, 2012 after the
hearing on [ Maui Muscle's] Motion for Prelimnary

11
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Injunction, to cause [DPW to issue a Stop Wbrk
Warning ("Stop Work WArning") with respect to [Permt
1417] previously issued to the AOAO for work at the
prem ses described therein;

2. Said actions taken by [ Maui Muscle and Horak] were in
direct contravention of the [Oral Order];

3. As a result of these actions of [Maui Muscle and
Horak], [DPW issued the Stop Work WArning on Decenber
7, 2012, preventing the AOAO from perform ng the work
aut horized by the [Permt 1417];

4. These actions of [Maui Muscle and Horak] were taken in
contenmpt and in violation of (1) the [circuit court's
Oral Order] and (2) the [circuit court's] [Prelimnary
I njunction Order.]

The Contenpt Order further ordered that Maui Miscle and Hor ak
woul d be sanctioned $1,000 for every cal endar day that the AOCAO
was "prevented from comenci ng work under [Permt 1417] due to
[ Maui Muscl e and Horak's] failure to cause the County to rescind
the Stop Work Warning."

On March 12, 2013, the circuit court held a hearing on
ACAO s January 23, 2013 notion for sunmary judgnent and Mau
Muscl e' s February 25, 2013 notion for leave to file an
interlocutory appeal fromthe Prelimnary Injunction Order. The
circuit court found Maui Miuscle's notion for leave to file an
interlocutory appeal was untinely and that appeal of the
Prelimnary Injunction Oder would cause further unnecessary
del ay and denied the notion. The circuit court also sua sponte
i ssued findings clarifying its Contenpt Order. On March 28,
2013, the circuit court entered its Summary Judgnent Order and
its Anended Contenpt Order

The Anended Contenpt Order provided: (1) Maui Miscle
produced sufficient evidence that it had taken actions to cause
the County to retract and/or rescind the stop-work order on
February 7, 2013, thirteen days after January 24, 2013; (2) the
total sanction anpbunt agai nst Maui Muscle would be $13, 000; (3)
t he $13, 000 should be paid to ACAO s counsel; and (4) Maui Miscle
and Horak were jointly and severally liable for the sanction
anount .

On April 26, 2013, the circuit court filed its

12
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Mandat ory I njunction Order, granting in part and denying in part
ACAO s notion for mandatory injunction and ordering inter alia
that Maui Muscle renove its personal and/or business property
fromthe Commercial Unit or it should be deemed abandoned. Maui
Muscle filed a notice of appeal fromfive of the circuit court's

interlocutory orders that sane day.
[1. DI SCUSSI ON

ACAO contends this court |acks jurisdiction over Muu
Muscl e' s appeal because the circuit court has not entered a final
judgment and Maui Muscle failed to obtain | eave to pursue appea
of the interlocutory orders. W conclude we have appell ate
jurisdiction only with regard to the appeal fromthe Anmended
Cont enpt Order.

There is no final judgnment pursuant to Jenkins v. Cades
Schutte Fleming & Wight, 76 Hawai ‘i 115, 869 P.2d 1334 (1994),
and thus we have no appellate jurisdiction unless an exception to

the finality requirenment applies. Three exceptions to the
finality requirement are: (1) if the circuit court allows an
appeal to be taken froman interlocutory order pursuant to
HRS 8§ 641-1(b) (1993); (2) the collateral order doctrine; or
(3) the Forgay doctrine. See HRS § 641-1(b); Abrans v. Cades,
Schutte, Fleming & Wight, 88 Hawai ‘i 319, 321, 966 P.2d 631, 633
(1998) (regarding the collateral order doctrine); Forgay V.
Conrad, 47 U.S. 201 (1848); Ciesla v. Reddish, 78 Hawai ‘i 18, 20,
889 P.2d 702, 704 (1995) (addressing the Forgay doctrine).

The circuit court did not certify any of the

interlocutory orders for an appeal, and thus there is no
appel l ate jurisdiction pursuant to HRS § 641-1(b).

Further, the Forgay doctrine does not apply. See
Cesla, 78 Hawai ‘i at 20, 889 P.2d at 704 ("The Forgay doctrine
is an exception to the finality requirenment for appeals and it
allows an appellant to i medi ately appeal a judgnent for
execution upon property, even if all clainms of the parties have
not been finally resolved.").

The coll ateral order doctrine, however, applies with
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respect to the Anended Contenpt Order. Under the collatera
order doctrine, appellate jurisdiction extends to interlocutory
orders that "finally determne clainms of right separable from
and collateral to, rights asserted in the action, too inportant
to be denied review and too i ndependent of the cause itself to
require that appellate consideration be deferred until the whole
case is adjudicated.” Abrans, 88 Hawai ‘i at 321, 966 P.2d at 633
(citations and internal quotation mark omtted) (block quote
format altered). Oders fall under the collateral order doctrine
if they: "[1] conclusively determ ne the disputed question,
[2] resolve an inportant issue conpletely separate fromthe
nmerits of the action, and [3] be effectively unrevi ewabl e on
appeal froma final judgnent.” Abrans, 88 Hawai ‘i at 322, 966
P.2d at 634 (citations and internal quotation mark om tted)
(bl ock quote format altered).

In Harada v. Ellis, 60 Haw. 467, 480, 591 P.2d 1060,
1070 (1979), the Hawai ‘i Suprene Court held that an interlocutory
order not directly related to the nerits of the case that
di rected paynent of an assessed sum and was inmediately
enf orceabl e t hrough contenpt proceedi ngs satisfied the
requi renents of an appeal able collateral order. The Anmended
Contenpt Order in this case concerned Maui Miscle's conduct in
obstructing the ACAO s permt fromthe County and all egedly
di sobeying the circuit court's rulings, rather than addressing
the nerits regardi ng ownership and control of the danaged
property. Further, the Anended Contenpt Order assessed $13, 000
in sanctions against inter alia Maui Miuscle, to be paid on or
before 4:30 p.m on April 12, 2013, and thus Maui Miscle was in
i mredi ate jeopardy of being found in contenpt of court if it did
not conply. The Anended Contenpt Order thus satisfies the
requi renents for an appeal abl e col |l ateral order.

We therefore restrict our review to Maui Miuscle's
contentions regardi ng the Anended Contenpt Order.

ACAO cont ends Maui Muscle violated the circuit court's
Oral Order issued on Decenber 6, 2012. On Decenber 6, 2012, the
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circuit court granted ACAO s "notion to dism ss" Maui Miscle's
prelimnary injunction notion, dissolved the TRO agai nst AOAQ,
and invited ACAOto file for attorney's fees and costs. AOQOAO s
opposition to Maui Muscle's prelimnary injunction notion
requested Maui Muscle's prelimnary injunction notion be denied
and the TRO be di ssol ved.

In its Contenpt Order, the circuit court found
contenptible actions taken by Maui Muscle and its representatives
that "cause[d] the [DPW to issue a Stop Wrk Warning"” in
violation of the circuit court's Oral Order and Prelimnary
| njunction Order. Maui Miscle's all eged contenptible actions
occurred on Decenber 6, 2012, however, and therefore could not
have vi ol ated the Decenber 13, 2012 Prelimnary Injunction Order.
ACAO did not claimthat Maui Muscle violated the Prelimnary
I njunction Order. Instead, ACAO s Mdtion for Order to Show
Cause, which gave rise to the Arended Contenmpt Order, specified
t hat Maui Muscl e and Horak should be held in contenpt of the
circuit court's Oral Oder. Both the Contenpt Order and the
Amended Contenpt Order specify that Maui Miuscl e and Horak should
be held in contenpt of the Oral Order.*

The Anended Contenpt Order included findings that Mui
Muscl e had not "cure[d] their contenpt” until February 7, 2013,
thirteen days after the January 24, 2013 hearing on ACAO s notion
for the contenpt order. W reviewthe circuit court's Anmended
Cont enpt Order under an abuse of discretion standard. LeMay, 92
Hawai ‘i at 620, 994 P.2d at 552.

[I]n order to hold a party in civil contempt, a nmovant nust
establish that: (1) the order with which the contemnor
failed to comply is clear and unambi guous; (2) the proof of
nonconpliance is clear and convincing; and (3) the contemor
has not diligently attenmpted to conmply in a reasonable
manner .

4 The Contenpt Order also found Maui Muscle and Horak in contenpt of

the Prelimnary Injunction Order, which was erroneous because all eged
contenpti ble acts occurred on December 6, 2012 prior to the Prelimnary
Injunction Order filed December 13, 2012. Maui Muscl e and Horak coul d not
have been clearly and unambi guously subject to orders in "the four corners" of
a document that did not exist on Decenber 6, 2012. LeMay v. Leander, 92
Hawai ‘i 614, 625, 994 P.2d 546, 557 (2000).
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LeMay, 92 Hawai ‘i at 625, 994 P.2d at 557 (citations omtted and
enphases added).

The Oral Order dissolved Maui Muscle's TRO and granted
ACAO s notion to dism ss Maui Miuscle's prelimnary injunction
nmotion. "[T]o hold a party in civil contenpt, there nust be a
court decree that sets forth in specific detail an unequivoca
command that the contemor violated, and the contemmor nust be
able to ascertain fromthe four corners of the order precisely
what acts are forbidden.” LeMay, 92 Hawai ‘i at 625, 994 P.2d at
557 (citations and internal quotation marks onmtted). The
Decenber 6, 2012 Oral Order was not reduced to a witten docunent
with "four corners” until the circuit court filed its Prelimnary
I njunction Order on Decenber 13, 2012. Id.

Parties point to no authorities in this jurisdiction
indicating that an "oral order"” nmay satisfy the requirenents of a
"cl ear and unanbi guous" order under LeMay. 1d. Assuning
arguendo that the transcript of the Oral Order constitutes an
order with "four corners" under LeMay, we proceed to reviewthe
remai ni ng LeMay requirenents. LeMay, 92 Hawai ‘i at 625, 994 P.2d
at 557.

The Oral Order's denial of Maui Muscle's prelimnary
i njunction notion neant the circuit court found Maui Muscle did
not carry its burden of neeting the standard for a prelimnary
i njunction, but such a conclusion did not clearly and
unanbi guously constitute an order that Maui Miscle refrain from
asserting its allegations of ownership to the Comrercial Unit.
The Oral Order dissolving the TRO did not prevent Mui
Muscle fromraising a dispute as to whet her AOCAO was the proper
permt applicant to County officials. Dissolution of the TRO
al l owed ACAO to apply for a County denolition and/or buil ding
permt on the subject property. The Oral Order dissolving the
TRO did not "clear[ly] and unanbi guous[ly]" enjoin Maui Miscle
and its representatives fromalleging to the County that its
ownership rights in the Coormercial Unit should prevent AOAO from
entering that property.
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There was no "clear and convi nci ng" proof of Maui
Muscl e’ s nonconpliance with the Oral Order. LeMay, 92 Hawai ‘i at
625, 994 P.2d at 557. The circuit court stated that "apparently
[ Maui Muscle] net with the [Director] of the [DPW or soneone of
authority at the [DPW for the [County],"” and that it was
apparent Maui Miuscle "made mi srepresentations” to the Director
that they were the owner of the Commercial Unit property. The
circuit court "guess[ed that] this resulted in the County putting
this stop work order "

The Oral Order did not order Maui Miuscle to refrain
fromalleging its ownership rights in the comercial property.
The circuit court's finding that Maui Miuscle violated the Oral
Order constituted an abuse of discretion that is reversible on
appeal .

Because we conclude the circuit court abused its
di scretion by determ ning that AOAO clearly and convincingly
established the first two LeMay factors, and because AOAO was
required to establish all three factors, we need not determ ne
whet her AOAO established that Maui Miuscle had "not diligently
attenpted to conply in a reasonable manner." LeMay, 92 Hawai ‘i
at 625, 994 P.2d at 557.

[11. CONCLUSI ON

For the foregoing reasons, Maui Miscle's appeal from
the following orders of the GCircuit Court of the Second Circuit
is dism ssed for |ack of appellate jurisdiction:

(1) "Order Granting Defendant Association of Apartnent
Omers of Valley Isle Resort's Mdtion for Summary Judgnent,”
filed March 28, 2012;

(2) "Order Denying Maui Muscle Sports Cl ub Kahana,

LLC s Motion for Prelimnary Injunction,” filed Decenber 13,
2012;

(3) "Order Granting Association of Apartnment Omers of
Valley Isle Resort's Motion for Order to Show Cause Wy Maui
Muscl e Sports Club Kahana, LLC and John G Horak, Esq. Shoul d Not
Be Held in Contenpt for Violation of the Court's Oral Ruling on
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Decenber 6, 2012," filed February 7, 2013; and

(4) "Order Granting in Part and Denying in Part
Associ ation of Apartnment Owers of Valley Isle Resort's Mition
for Mandatory Injunction,” filed April 26, 2013.

We al so vacate the Circuit Court of the Second
Circuit's "Order Anending February 7, 2013 Order Granting
Def endant Associ ation of Apartnment Omers of Valley Isle Resort's
Motion for Order to Show Cause Wiy Plaintiff Maui Muscle Sports
Cl ub Kahana LLC and John G Horak, Esqg. Should Not Be Held in
Contenpt for Violation of the Court's Oral Ruling on Decenber 6,
2012," filed March 28, 2013, and remand this case for proceedi ngs
consistent with this opinion

DATED: Honol ul u, Hawai i, July 23, 2014.
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