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NOS. CAAP-11-0000560 and CAAP-11-0000843
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

| NDYMAC VENTURE, LLC, Plaintiff-Appellee, v.
MORTEZA KHALEGHI ; KAREN KHALEGHI, Def endant s- Appel | ant s,
and ONE PALAUEA BAY COMMUNI TY ASSCCI ATION, INC.; TRIPLE
CROMN BUI LDERS, INC.; JOHN and MARY DCES 1-20; DOE PARTNERSH PS,
CORPORATI ONS OR OTHER ENTI TI ES 1- 20, Defendants- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 09-1-0514(2))

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Def endant s- Appel | ants Morteza Khal eghi and Karen
Khal eghi (the Khal eghis) appeal fromtw Circuit Court of the
Second Circuit (Crcuit Court) decisions in favor of Plaintiff-
Appel I ee I ndymac Venture, LLC (Indymac): (1) the June 30, 2011
Order Denying [the Khal eghis'] Mdtion for Relief from Judgnent
(June 2011 Order), which denied the Khal eghis' Hawaii Rul es of
Civil Procedure (HRCP) Rul e 60(b) post-judgnent notion to set
aside a February 16, 2011 judgnent on a decree of foreclosure
(February 2011 Judgnent); and (2) an Cctober 18, 2011 Rul e 54(b)-
certified judgnent (COctober 2011 Judgnent) confirm ng the sale of
t he Khal eghis' foreclosed property.* The two appeal s were
consol i dat ed under No. CAAP-11-0000843.

The Honor abl e Shackley F. Raffetto presided.
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The Khal eghis raise two points of error, contending
that the Grcuit Court erred in: (1) entering a default judgnent
because I ndymac failed to properly serve the Khal eghis; and (2)
awar di ng I ndynmac a deficiency judgnent because |ndymac had no
right to a personal judgment against the Khal eghis.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced, applicable authorities, and the issues
rai sed by the parties, we resolve the Khal eghis' points of error
as follows:

(1) As the Khaleghis' notion for relief from judgnent
was prem sed on the Grcuit Court's |lack of personal
jurisdiction, we review this issue de novo. Wgner v. Wrld
Bot ani cal Gardens, Inc., 126 Hawai ‘i 190, 195, 268 P.3d 443, 448
(App. 2011).

The Khal eghis argue that Indynac's alleged failure to
properly serve themw th process (a summons and conplaint) in the
forecl osure action rendered the Crcuit Court's default judgnent
agai nst themvoid for |lack of personal jurisdiction. The
Khal eghis fall within the anbit of Hawai ‘i's | ong-arm stat ute,
Hawaii Revised Statutes (HRS) 8§ 634-35 (1993), which provides, in
rel evant part, the follow ng:

8§ 634-35 Acts submitting to jurisdiction. (a) Any
person, whether or not a citizen or resident of this State,
who in person or through an agent does any of the acts
herei nafter enumerated, thereby submts such person, and, if
an individual, the person's personal representative, to the
jurisdiction of the courts of this State as to any cause of
action arising fromthe doing of any of the acts:

(3) The ownership, use, or possession of any real
estate situated in this State;

(d) Nothing herein contained limts or affects the
right to serve any process in any other manner now or
hereafter provided by |aw.

(Enmphasi s added.)

Hawai ‘i's long-arm statute is subject to the
requi renents of due process. Norris v. Six Flags Thene Parks,
Inc., 102 Hawai ‘i 203, 207, 74 P.3d 26, 30 (2003) (stating that
"[ p]ersonal jurisdiction exists when (1) the defendant's activity
falls under the State's long-armstatute, and (2) the application
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of the statute conplies wth constitutional due process"”
(citation omtted)). Due process requires that courts assert
personal jurisdiction over a defendant before entering judgnent.
See Rearden Family Trust v. Wsenbaker, 101 Hawai ‘i 237, 247, 65
P.3d 1029, 1039 (2003). "In order for a trial court to exercise
personal jurisdiction over a defendant, the defendant nust be
served with a copy of the sumons and the conpl aint pursuant to
HRCP Rule 4(d)." dCticorp Mrtg., Inc. v. Bartolone, 94 Hawai ‘i
422, 430, 16 P.3d 827, 835 (App. 2000). HRCP Rule 4(d)(1)(A
requires "delivering a copy of the summons and of the conpl ai nt
to the individual personally or in case the individual cannot be
found by | eaving copies thereof at the individual's dwelling
house or usual place of abode with sone person of suitable age
and discretion then residing therein." (Enmphasis added.)

Here, it is undisputed that Indymac did not serve the
Khal eghi s personally, notw thstanding various attenpts to do so.
| ndymac was al so apparently unsuccessful with its attenpts to
perfect service via certified mail, as there were certain
deficiencies in the return receipts (signed, but no printed
names). Instead, Indynac's service on the Khal eghis was executed
t hrough substitute service on their 20-year-old daughter, Farrah
Khal eghi (Farrah), at their California residence. There is no
di spute that Indymac's California process server, Jerry Jens (M.
Jens) delivered the summons and conpl aint to the Khal eghi s’
"dwel I i ng house or usual place of abode"; nanely, their
California residence |ocated at 1343 Amalfi Drive, Pacific
Pal i sades, California. There is also no dispute as to Farrah's
capacity to receive the docunents (i.e., whether she was of
"suitabl e age and di scretion") because she was a twenty-year-old
adult with no known nmental, or other disqualifying, incapacities.
Rat her, the Khal eghis argue that service was not effective
because Farrah was not "then residing” in the Khal eghis’
California residence when she was served. The Khal eghis admt
that they had actual notice of the suit in Novenber 2010 (I ndymac
asserts they had actual notice in May 2010, when they received
copies of the conplaint and summons by certified nmail), nonths
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prior to the entry of the February 2011 Judgnent, but declined to
file a notion to set aside the entry of default.

It is well-settled that Rule 4 should be construed
liberally and flexibly, particularly where, as in this case, a
def endant has received actual notice of an action. See, e.qg.,
Borzeka v. Heckler, 739 F.2d 444, 447 (9th Cr. 1984) (citing,
inter alia, Nowell v. Nowell, 384 F.2d 951, 953 (5th Gr. 1967);
Karl sson v. Rabinowitz, 318 F.2d 666, 668 (4th G r. 1963);
Rovi nski v. Rowe, 131 F.2d 687, 689 (6th Cr. 1942)). Al though
there are cases to the contrary, many courts have held that
service on a person at the defendant's residence who is |inked by
a substantial nexus to the defendant, such as a close relative,
constitutes effective service of process. See, e.q. Wchert v.
Cardwel |, 812 P.2d 858 (Wash. 1991) (defendant's adult daughter,
who was wat ching her parents' home and staying overnight, was
capabl e of receiving substitute service on behalf of her parents
notw t hstanding that "[t] he daughter lived in her own apartnent,
was sel f-supporting and had no personal possessions at the
residence"); M _ Lowenstein & Sons, Inc. v. Austin, 430 F. Supp
844, 845 (S.D.N. Y. 1977) (explaining that service on defendant's
adul t daughter at defendant's residence satisfied residency
requi renment for substitute service, even though daughter was just
visiting honme fromcollege); O Sell v. Peterson, 595 N W2d 870,
873 (Mnn. C. App. 1999) (holding that there was effective
substitute service where sunmons and conplaint were left with
defendant's 14-year-ol d stepson who was staying at defendant's
home for six-day, non-custodial visitation); dover v. Farner,
490 S.E. 2d 576, 576-78 (N.C. C. App. 1997) (holding that
defendant's adult daughter, who was visiting parents' hone for a
week, was residing in defendants' honme for purposes of substitute
service); Nowell, 384 F.2d 951 (5th Cr. 1967) (finding adequate
substitute service based upon a substantial nexus between
defendant and his landlord who resided in a separate apartnent
bui | di ng from def endant, though court found an absence of nexus
between tenants in the sane building); Plushner v. MIIls, 429
A. 2d 444, 445-46 (R 1. 1981) (concluding that substitute service
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on defendant's daughter, who was wat chi ng defendant's hone but
not staying overnight, was valid because she was a trusted nenber
of the household and had a substantial nexus with defendant).

We conclude that the service of Farrah at the
Khal eghi s' residence constituted effective substitute service
pursuant to HRCP Rule 4(d)(1)(A) under the circunstances in this
case. Farrah is their daughter, a strong and direct famli al
rel ati onship and one that typically engenders trust and shared
responsibility for the famly's well-being. The record is silent
regardi ng the duration of her stay at the residence, but her
decl aration confirnms that she was "visiting" the Khal eghis' hone
and not just there by chance. Service on Farrah at the
Khal eghi s' residence was reasonably calculated to reach the
Khal eghis, and it was reasonable to expect that Farrah would
alert her parents to the docunents, as she was their 20-year-old
daughter. See Wchert, 812 P.2d at 860 (explaining that
"[s]ervice upon a defendant's adult child . . . [nay be
consi dered] reasonably cal cul ated to acconplish notice to the
defendant” and that "[w] hen defendant is absent, the person in
possessi on of the house of usual abode is likely to present the
papers to the defendant, particularly when that person is a
famly menber"). Accordingly, the Grcuit Court did not err when
it exercised personal jurisdiction over the Khal eghis.

(2) The Khal eghis also contend that the Grcuit Court
erred when it awarded a deficiency judgnent against them because
"Indymac was only entitled to an in rem or res, judgnent agai nst
t he Khal eghis.™ This argunent is without nerit. HRS § 634-
23(4) allows adjudication to reach beyond "the property, status
or res which is the subject of the action" if, inter alia, "the
service is authorized by section 634-25 or other provision of
law, in which case the defendant shall be Iiable to any judgnent
aut hori zed by such law." Here, service was authorized by
Hawai ‘i's | ong-arm statute provisions, specifically HRS § 634-36.
Substitute service is included within the "personal" service
contenplated in HRS § 634-36. See HRCP Rule 4. Therefore, the
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Circuit Court did not err

in entering a deficiency judgnment

agai nst the Khal eghis and in favor of I|ndynac.

For these reasons,

the Crcuit Court's June 2011 O der

and Cctober 2011 Judgnent are affirned.

DATED: Honol ul u,

On the briefs:

Robert H. Thonmas

Mark M Murakam

(Danobn Key Leong Kupchak
Hastert)

for Defendants-Appell ants

Craig K. Shi kuma

Jesse W Schie

(Kobayashi Sugita & Goda)
for Plaintiff-Appellee

July 25, 2014.
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