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NO. CAAP-11-0000494
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
WADE H. NAKAYAMA, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CR. NO. 10-1-0668(4))

MEMORANDUM OPI NI ON
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Wade H. Nakayama (Nakayama) appeal s
froma Judgnent of Conviction and Probation Sentence (Judgnent)
entered by the Grcuit Court of the Second Circuit (Grcuit
Court), dated June 2, 2011.' After a four-day jury trial, the
Crcuit Court convicted Nakayama on one count each of: (1)

Sexual Assault in the Fourth Degree, in violation of Hawaii

Revi sed Statutes (HRS) § 707-733(1)(b) (1993)2 (Count 1); (2)

The Honorable Richard T. Bissen, Jr. presided

2 HRS § 707-733 provides in relevant part:

Sexual Assault in the fourth degree. (1) A person
commts the offense of sexual assault in the fourth degree
if:

(b) The person knowi ngly exposes the person's genitals
to anot her person under circunstances in which the actor's
conduct is likely to alarmthe other person or put the other
person in fear of bodily injury;
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| ndecent Exposure, in violation of HRS § 707-734(1) (1993)3
(Count I1); and (3) Unauthorized Entry into Motor Vehicle in the
Second Degree, in violation of HRS § 708-836.6 (Supp. 2013)*
(Count I11). On appeal, Nakayama argues that his conviction
shoul d be vacated and the case should be remanded for a new trial
due to various alleged errors in jury selection and certain
evidentiary rulings.

I . RELEVANT FACTS

On Decenber 27, 2010, the State of Hawai‘i (State)
filed a Conpl ai nt agai nst Nakayama, charging himw th the above-
referenced of fenses, which arose from an August 18, 2010 i nci dent
in which Nakayama al | egedly nade | ewd and sexual comments towards
Conpl ai nant (Conpl ai nant) and then, reportedly, entered into the
back seat of Conplainant's car (which was parked in her garage),
mast ur bat ed, and ej acul at ed.

A. Excl usi on of Defense Wtnesses

During a pre-trial nmotion in |imne hearing, the

defense noted that it intended to call two "[p]ositive character

8 HRS § 707-734 provides in relevant part:

I ndecent exposure. (1) A person commts the offense
of indecent exposure if, the person intentionally exposes
the person's genitals to a person to whom the person is not
married under circumstances in which the actor's conduct is
likely to cause affront.

4 HRS § 708-836.6 provides:

Unaut horized entry into motor vehicle in the second
degree. (1) A person commts the offense of unauthorized
entry into a notor vehicle in the second degree if the
person intentionally or knowingly enters into a notor
vehicle without being invited, |licensed, or otherwise
aut horized to do so.

(2) Unauthorized entry into a nmotor vehicle in the
second degree is a m sdemeanor.

2
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W t nesses,"” David and Judy M kam (the Mkams). Defense
counsel, Hayden Aluli (Aluli), informed the court that the
M kam s were offered to show Nakayama's "Il aw abi di ngness and
honesty." At that point, the court reserved ruling on whether to
permt the defense to call the Mkams. During trial, the
Crcuit Court did not allowthe Mkams to testify as to
Nakayama's character for being | aw abiding and truthful, citing
Hawai i Rul es of Evidence (HRE) Rul e 608, on the grounds that
Nakayama's character for being | aw abiding and truthful had not
been attacked.

B. Voir Dire

1. Prospective Juror 4

The Circuit Court began jury selection with its initial
voir dire of the potential jurors. It was reveal ed that Al ul
represented one of the jurors and the juror's husband in an
unrel ated legal matter in July 2010, less than a year prior to
the trial in the instant case. The juror, Prospective Juror 4
(Juror 4), advised the trial court that Aluli "did do a great
service for ny husband and |I" and that they were appreciative of
that. The court asked Juror 4, "you think you m ght favor Al ul
nore because you had a positive experience with hinP" Juror 4
responded: "Probably yes. [I'mgoing to say yes." After further
questioning by the parties, the court excused Juror 4. Auli did
not imrediately object to the court's act of excusing Juror 4.

2. Prospective Juror 63 and Prospective Juror 21

The court also allowed the parties to conduct their own

i ndi vidual voir dire of the jurors. Wen A uli questioned
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Prospective Juror 63 (Juror 63), the follow ng exchange took

pl ace:

[M. Aluli]: I know, [Juror 63], that you answered
honestly that there are, you know, issues with -- or you
have perhaps issues about the nature of the charges here
And I'lIl be more -- |I'Il be very clear. The evidence is
going to show that an allegation is going to be made that
Wade masturbated and ejaculated in the conplainant's car.

Okay. Now, given the nature of these allegations, [Juror
63], do you have any concerns about the nature of the
char ges?

THE JUROR: No, not really.

MR. ALULI: Not really? Okay. You mentioned it's
going to be very -- inpacts upon person's lives, right?
What do you mean by that?

THE JUROR: Well, | didn't really know that -- the
exact charges, but if things that -- to me, any sexual act
to someone, that hangs in your mnd for your whole life.

MR. ALULI: Okay. And is the nature --

THE JUROR: Abuse. Any kind of abuse

MR. ALULI: And does that -- those issues and nature

of these allegations cause you to perhaps want to continue
sitting as a juror in this case?

THE JUROR: | feel | probably can be pretty fair
about, you know, hearing the information and making a
deci si on.

MR. ALULI: Okay.

THE JUROR: Based on the information.

MR. ALULI: When you said probably, what did you mean
by probably?

THE JUROR: Well, | have to hear the information and
weigh it. So based on that, | could make a decision whether
| feel a person's guilty.

MR. ALULI: Okay. So, you know, when | heard you say
probably, | guess, no doubt, the prosecution and defense

want to be sure that each and every one of you are gonna be
fair and unbi ased and give both the Governnment and the
defendant a fair trial. And that's one of the things that
you need to bind to. Okay. And if any one of you

including [Juror 63], honestly feel that you can't give the
Government and the defendant a fair trial -- and |I'mtalKking
to be honest like it's not probably can, because you're not
dealing with probably, because that's not binding one's self
to the principles that really inure to our denocracy.
Because based on probably, | probably think the Judge woul d
be the first one to say probably is not good enough. So
guess | want to ask you again, [Juror 63], please, honestly,
given the hearts of your heart and knowi ng who you are, can
you give defendant a fair trial, ma' anP?

THE JUROR: | feel once | hear evidence, | can make a
fair decision from what | hear.
MR. ALULI: Thank you, ma'am for your honesty.

Appreciate it.

Al uli questioned Prospective Juror 21 (Juror 21), in

rel evant part, as follows:

[M. Aluli:] [Juror 21], you talked about -- about
havi ng doubt and whether or not if that doubt is slight.
If, after hearing all the evidence, and listening to the
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Court's instructions, that will be based that if you have a
doubt and it's based upon reason and common sense, would you
be able to return a verdict of not guilty?

THE JUROR: I would like to say yes.

But, Juror 21 |l ater noted that,

And then, just when you said that, about the

masturbating in the car, | went back to when | was seven
years old and | was -- | was wal king down the street, and
there's some guy at a red light masturbating in his car.

And I -- and | | ooked over and | thought, oh, what's that.
You know, | was seven years old. And I'm 54 now, and | can
still remember it. So will that -- will that taint my -- ny
-- my decision? | don't know. You know what | mean?

Juror 21 stated:

But | wasn't -- | mean, | wasn't -- | mean, ny life went on
of course, but | remenmber that. But | don't know if -- this
is difficult. The flip side of that should -- should he
have been charged with some horrendous thing? | -- 1 don't
t hi nk so. I don't know.

Thereafter, Aluli asked Juror 21, "can you be fair,

knowi ng the nature of the charge and knowi ng your hearts of

hearts,

r esponded:

to be fair to both prosecution and [ Nakayama] ?" Juror

"No, | don't think so."

However, when subsequently questioned by the court,

Juror 21 reconciled her answer to the court as:

Your Honor, because [defense counsel] asked -- he
asked -- in our gut, can we honestly say -- knowi ng our
background and taking into consideration our gut feelings,
woul d we honestly be able to say we would be fair. When
it's asked that way, no, | can't honestly say, but if the
trial goes on and | know it happened and hear the whole
story, then | could -- then | could make a decision of guilt

or innocence. But right now, following letter of the I|aw,
the man is presumed to be innocent.

21

Later, both Juror 63 and Juror 21 assured the court and

def ense counsel that they would not hold it agai nst Nakayana

shoul d he choose not to testify during trial, that they both

accept the principle that Nakayama was presumed to be innocent

until

proven guilty, and also that the burden of establishing

such guilt was on the State. The court ruled not to excuse
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either Juror 63 or Juror 21 for cause. Subsequently, the defense
used two of its perenptory chall enges to excuse both Juror 63 and
Juror 21.

3. Juror 11

During jury selection, one of the jurors, Juror 11
informed the court that he knew one of the w tnesses, Dam en
Pires (Pires), and the follow ng exchange occurred:

[ The Court:] Dam en Pires, could be Pires, P-1-R-E-S
also with the Maui Electric Company, Kaunakakai. Anybody
know this person?

THE JUROR: I know him sir.

THE COURT: [Juror 11], all right. Is it the same way
that you know M. Sanbajon?

THE JUROR: That's correct. However, | worked even
nore closely with Dam en as he was in a supervisory
capacity.

THE COURT: Okay.

THE JUROR: And | was a manager.

THE COURT: I guess I'lIl ask the same question. Do
you feel that because you've worked with M. -- is it Pires?
Is the | ast name pronounced Pires or Pires.

THE JUROR: Pires.

THE COURT: Do you think you can put aside your
previous work relationship and can you evaluate his
testimony as you woul d any other wi tness?

THE JUROR: | believe so, Your Honor.
THE COURT: All right. Again, the attorneys may want
to follow up and ask more questions, [Juror 11]. Thank you.

During the earlier voir dire, the court had asked the

jurors if anyone knew potential w tness, Jerry Sanbajon:

[ THE COURT:] Jerry Sambajon or Sambajon,

S-A-MB-A-J-O-N, care of Maui Electric on Kaunakakai . Does
anyone know this person?
THE JUROR: I know him Judge.

THE COURT: All right. That's [Juror 11]. Can you
tell us how you know Jerry Sanbaj on?

THE JUROR: I"'ma retired enpl oyee of Maui Electric
Company.

THE COURT: Okay.

THE JUROR: And subsequently had contact with Jerry
when | went to Mol okai .

THE COURT: Okay. How | ong ago, when was the |ast
time you recall having contact?

THE JUROR: | can't recall that, but | retired from
Maui El ectric about four -- four and-a-half years ago.

THE COURT: Okay. So you haven't seen -- this M. --
is it Jerry? 1s he a he?

THE JUROR: I"msorry?

THE COURT: Is he a male, Jerry Sambajon?
THE JUROR: That's correct.
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THE COURT: So you |l ast saw him maybe five -- nore
than four and-a-half years ago?

THE JUROR: That's correct.

THE COURT: All right. If M. Sanbajon is called as a
witness in this case, can you be fair and inpartial to both
sides? Can you put aside your previous work with M.

Sambaj on?

THE JUROR: | believe so.

THE COURT: All right. The attorneys will follow up.
They'll ask more questions of you, [Juror 11]. Thank you.

Anyone el se know M. Sambajon? Let the record reflect no
response.

The trial court permtted each party twenty mnutes to
directly question the prospective jurors, during which tinme Al ul
did not ask Juror 11 any questions. Utimtely, Jerry Sanbajon
was not called to testify during the trial.

Subsequent |y, as discussed below, Juror 11 was
gquestioned again during trial, after informng the bailiff that
he was aware of certain circunstances involving the Defendant's
only wtness.

C. The Tri al

1. Testi nbny of Wtnesses CGenerally

The trial began on March 14, 2011 and ended on March
17, 2011. The State called five witnesses in its case-in-chief:
Pires; Sybil Lopez (Lopez); Conplainant; Oficer David Roarty
(O ficer Roarty); and Conplainant's brother (Brother).

Conmpl ai nant testified that at approximately 12:00 p. m
on August 18, 2010, Nakayama drove onto her driveway, exited his
vehicle, and made | ewd and sexual comments to her, exposed
hinself to her, and then entered into the back seat of her
vehicle that was parked in her garage and masturbated. Further,
Conpl ai nant testified that after Nakayama ej acul ated, he cl eaned
hi msel f and her car with a shirt or rag, apologized to her, and
then left. Conplainant testified that she called her friend

7
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Pires, who acconpani ed her to the Ml oka‘i police station in
Kaunakakai, where she made a report to Oficer Roarty. She
testified that she told Oficer Roarty everything that Nakayama
had al |l egedly done earlier that day. After making her report,
Conmpl ai nant and Pires had |lunch with Brother, and Brother was
i nformed of what Nakayama al |l egedly had done. Later that day,
Br ot her brought Nakayama to the Ml oka‘i Youth Center, where
Nakayana apol ogi zed to Conpl ai nant.

Oficer Roarty testified that at about 1:02 p.m on
August 18, 2010, Conpl ai nant, who was acconpani ed by a mal e,
provided a statenent to hi mabout what Nakayama had al |l egedly
done earlier that day. However, Oficer Roarty's testinony was
not entirely consistent wwth Conplainant's trial testinony.
Oficer Roarty testified that Conpl ainant told him Nakayama nade
| ewd sexual comrents towards her, such as: "[y]ou nmake ne
fucking hard" and "[wje don't need to fuck, I'll just eat you,"
and t hat Nakayama had al so unzi pped his pants. But, according to
O ficer Roarty, Conplainant said that Nakayama did not expose
himself to her. Further, Oficer Roarty testified that
Compl ai nant did not tell himthat Nakayama went into her vehicle,
that he "exposed his penis,” that he "stroked his penis in her
presence," or that he "ejaculated in the back of her car."
O ficer Roarty answered in the affirmative when asked whet her he
woul d have "put it down" in the report if Conplainant had rel ayed
any of the above-referenced details to him

Brother testified that he, Conplainant, and Pires had

l unch together on August 18, 2010, and that both Pires and
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Brot her wanted "to confront [Nakayama] to get to the bottom of"
it. Brother stated that he was "angry" and "pissed off." Later
t hat day, Brother found Nakayama and "confronted" himon the
street near Nakayama's residence, and he tol d Nakayama that he
needed to neet with him During the later encounter with
Brot her, Pires showed up and was "as angry" w th Nakayama as
Brother was. Brother stated that he had to ask Pires to "back
of f" of Nakayama during that encounter. Br ot her t ook Nakayama
in his van to neet with Conpl ainant at the Ml oka‘i Youth Center
Brot her described his role at the youth center "as like a
medi ator" and described that he did "act as a nmedi ator between
[ Conpl ai nant] and [ Nakayama]." At the youth center, Brother
brought Conpl ainant to his van where Nakayama was waiting and
tol d Nakayana to apol ogi ze to Conpl ainant. Brother expl ai ned:
"She didn't wanna [sic] conme out [of the youth center], but |
told her | needed to know, you know, | -- | didn't know any ot her
way to get closure. | wanted to squash this."

Lopez testified that she worked at the Ml oka‘i Youth
Center, and she corroborated Brother's testinony that he "kind of
medi at[ ed] the situation"” between Nakayama and Conpl ai nant in the
youth center's parking lot. From Lopez's perspective, Brother
was "nmediating . . . to get [Nakayama] and [ Conpl ainant] to kind
of settle this issue,” which she recalls as having | asted
approxi mately 15-30 mnutes. Lopez testified that she overhead
Nakayana apol ogi ze to Conpl ai nant .

Pires testified that he had acconpani ed Conpl ai nant

when she provided her statenent to Oficer Roarty on August 18,
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2010. Further, Pires testified that prior to acconpanyi ng
Conpl ai nant to the police station, Conplainant told himthat
Nakayanma had masturbated in the back of her car, and that she
told the same to O ficer Roarty. Additionally, Pires testified
that later that day, he went to | ook for Brother and found him
"tal king" with Nakayama. Pires stated that he exited his vehicle
"to make sure [that Brother and Nakayama] didn't get into any
altercation.” He testified that Brother and Nakayama got into
Brot her's van, where Brother "drove off" so Nakayama coul d
"apol ogi ze to [his] sister at the youth center.” Pires foll owed.

At the youth center, Pires explained that Brother told
Nakayanma: "Eh, go ahead and tell ny sister what you wanna say."
Pires stated that Brother attenpted to exclude Pires from hearing
t he apol ogy by Nakayama towards Conpl ai nant and that Brother
stated: "It's between us. |It's us Japanese people."

Nakayanma did not testify at trial, and he called only
one w tness, Ml u Dunnam (Dunnan), who provi ded negative
character testinony about Conplainant and Pires. |In particular,
Dunnam testified that Pires "is not an honest person. . . . He
doesn't have it in himto be honest and do what is right."
Simlarly, Dunnamtestified that she did not believe Conplai nant
to be a truthful person

In rebuttal, the State re-called Pires, who testified
that he was Dunnaml s supervi sor when the two worked at Mu
El ectric Conpany and that because Dunnam "failed to do what she
was trained to do," an island-w de bl ackout in 2008 resulted.

Shortly thereafter, Dunnamwas term nated from Maui El ectric

10
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Conpany. In short, Pires was brought back to attack Dunnanis
credibility.

2. Further Voir Dire of Juror 11

During the recess in the mddle of Dunnam s testinony,
the court infornmed the parties as foll ows:

My bailiff just made mention to me about juror in Seat
Nunmber 11, [Juror 11], which was a former enployee of Mau

El ectric. In essence, he does not know the witness, but
t hought she |l ooked famliar. And | guess when she described
where she's worked before, that's (inaudible). He t hi nks he

m ght have heard about this issue, the power outage that
happened in 2008, whatever incident that was, whatever year
t hat was, he m ght have sone information about that. He's
not sure if any issues of the Maui Electric discussion m ght
come into play. Does anybody want to voir dire himor talk
wi th him about this issue?

Subsequently, the court and parties agreed that the

parties woul d conpl ete Dunnamlis testinony and then voir dire

Juror 11.

| medi ately prior to the voir dire of Juror 11, the

foll ow ng exchange took pl ace:

THE COURT: So should we isolate [Juror 11] and ask
hi m questi ons?

MR. ALULI: Sure.
MR. PHELPS: Yes.
THE COURT: I'"mgoing to clear the courtroom either

that or go back to Chanmbers, because | don't want this to be
-- |1 don't want the juror to feel unconfortable. Okay? Al
right.

After the court excused the rest of the jurors for the

day, the court asked Juror 11 to renmain:

[ THE COURT:] [Juror 11], |'m going to ask you to
remain. All right.

Everyone else is excused. W'Ill see you tonorrow
nor ni ng.

In fact you can come sit up here [Juror 11], at the
wi tness -- yeah, can you come sit over here. The Court's

going to clear the courtroom

Everyone here who is not a party, please step outside.

(Outside the hearing of the jury.)

THE COURT: Be seated, M. Nakayana.

Let the record that the Court has excused the panel
Based on the earlier Bench conference, the Court has asked
[Juror 11] to remain for perhaps further voir dire on him
He had raised an issue or concern with the bailiff during
our | ast break.

No one had anticipated or, | think, had maybe
considered that Ms. Dunnamis a former enployee of the Mau

11
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El ectric Conpany, both on Maui as well as on Mol okai. W
all learned during voir dire that [Juror 11] himsel f was
also a retired enployee, supervisor, with the Maui Electric
Company. And he had revealed that in knowing some of the
parties whose names were read. I guess Ms. Dunnam s name
did not ring a bell to him Per haps she was there for a
brief time, but that he thought he may have recogni zed her
but did not know her. But the other thing | think he
menti oned was that he m ght have been aware of the incident
t hat was spoken about regarding, perhaps, her -- or the
bl ackout that occurred on Mol okai

So the Court has sinply asked [Juror 11] to remain so
that if the -- the attorneys would like to ask any further
questions, you may do so at this tinme. Is anyone seeking
further clarification or any questions for [Juror 11]7?

Thereafter, Juror 11 testified that he retired from
Maui El ectric Conpany in Novenber 2006. Juror 11 confirnmed that
at the outset, during jury selection, he did not recognize
Dunnam s nane when it was read as a potential wtness.
Ref erenci ng the 2008 bl ackout and Dunnanmis resulting term nation,

Juror 11 described his association with Dunnam as foll ows:

Well, I'"mnot sure that | recall the specific incident
that she's talking about. What | can say is that after
seeing and hearing her on the stand, | realized that | — |
woul dn't even say | know her, but | know of her because
was enpl oyed by Maui Electric Conpany.

Juror 11 further el aborated that "any contact |'ve had
wi th her would have been mnimal." Despite this, the reason why

Juror 11 brought the issue to the court's attention was because:

[ Dunnam] claimed - - the witness claimed - - said that
she was working in the Mol okai power plant in 2006. Now,
|'m not sure what the — what the month is, or - - | was
there at the time, but | retired from Maui El ectric Conpany
in 2006, Novenmber 1%, 2006. So . . . | want to make sure
that, you know, the Court is aware of that. And what she
had mentioned in testinmny lead nme to have some —- sone

questions that, based on ny experience with Maui Electric
and being the manager of power supply there, her claimthat
she didn't do anything wong, it wasn't her fault, when

investigation showed that |likely her action or inaction was
cause of the problem[sic]. So based on that, | want to |et
the Court know that, well, her testinmony may inmpact ny

decision on her credibility.

After defense counsel's nultiple attenpts to further

guestion the juror about whether his personal experience and

12
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know edge caused himto question the witness's credibility were
rebuffed by the court, Juror 11 indicated that he would do his
best to be as inpartial as he possibly could, as he stated during
jury selection. Wen asked again about how he would carry out
his juror duties "based upon what [he] heard today," Juror 11
responded that "all | said was that know ng what | know may
inpact the credibility of the wtness." Upon further questioning
by the judge, Juror 11 inforned the court that he felt he could
be a fair and inpartial juror.

Following the voir dire of Juror 11, the court denied
Aluli's request to renmove Juror 11 for cause by reasoning that
Juror 11 did not appear to work with Dunnam and that Juror 11
appears to qualify under the standard of being capable of serving
as a "fair and inpartial juror."

| medi ately after the trial court's ruling, the defense
objected to the trial court's holding a private hearing to

privately voir dire Juror 11:

MR. ALULI : Your Honor, | want to object to the Court
clearing the courtroomto have this proceeding. It's a
public trial. I don't see any basis for excluding --

THE COURT: Okay. You didn't object to that when |
asked at the Bench.

MR. ALULI: Your Honor --

THE COURT: No. | said | would being clearing
because it was a juror, and you agreed, M. Aluli. And now
you - -

MR. ALULI : No. I did not object to it, | didn't
object to it then.

THE COURT: | asked if that would be okay, or else we
woul d go in my Chambers. I would have reviewed the juror in

my Chanmbers, then.

MR. ALULI : Okay. Well, then, frankly, Judge, if it's
-- it's clear that you wanted it private. Right?

THE COURT: For the sake of the juror, correct.

MR. ALULI: Well, | just object on grounds that this
is a open trial and |I object on behalf of my client to that
proceeding. Sinply that, Judge

fHE bOURT: I thought | made it clear at the Bench, by
t he way, when | asked, that | would be clearing the
courtroom for the sake of the juror. | asked if there was

13
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any objection to that. Now, the fact that you remained
silent indicates a waiver, M. Aluli. You are now saying you
did not -- you're now objecting to that. I woul d have

gladly done this in Chanmbers or somewhere else. So |I'm
advi sing you that in the future if you do not object, then
I'"'mindicating that as a waiver.

MR. ALULI : Well, | mean, if -- to me, it's an
ineffective waiver if you're gonna put it in Chanmbers. So
the record speaks for itself. You did not have the famly
or the public have -- participated in hearing this query
with the jury. |'m objecting under Federal and
Constitutional right.

THE COURT: It was a juror.

MR. ALULI: A juror.

THE COURT: \Who brought an itemto the Court. That's
right. And | did not want that to be public know edge.

MR. ALULI: All right.

THE COURT: And | woul d have excluded, nost
importantly, the press from hearing that.

3. Oficer Roarty's Police Report

During Conpl ainant's testinony, the defense attenpted
to admt Oficer Roarty's entire police report into evidence, to
which the State objected. According to the court, "there are
three pages to this report. The first two give background
information, which is not relevant in this case, but the third
page refers to a statenent that [Conplai nant has] been testifying

t 0. The defense argued that the report was being submtted
into evidence "for the jury to weigh . . . what [ Conpl ai nant]
sai d happened on August 18th." The court all owed the defense to
enter only the third page of the report.

Later, during Oficer Roarty's testinony, the defense
again attenpted to enter the remai nder of the police report into
evi dence. According to defense counsel, the report was being
offered to show the classification of the alleged offense
(harassnent) as originally |odged. Defense counsel also argued
that "[p]Jage 1 and 2 are relevant [because] it cones in as a
conplete report by this officer as a conplete prior inconsistent

statenent.” The court again denied adm ssion of the remai nder of
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the report because "none of that contains her statenent,"”
referring to the first two pages of the report.

4. Brother's Al eged Prior Bad Acts

During cross-exam nation of Brother, defense counsel
attenpted to introduce evidence of Brother's alleged prior bad
acts, which included allegations of abuse of famly nenber and
the i ssuance of tenporary restraining orders. The follow ng
exchange t ook pl ace:

THE COURT: Okay. So tell me what you're offering
this under, under 404(b)?

MR. ALULI : I"'moffering it under, actually, two.
404(b) --

THE COURT: 404(b).

MR. ALULI: 404(b). And it has to do with -- with,
basically, | believe he has a motive and the motive to help

his sister, right. And it's also under 405(b) --
THE COURT: Wait, wait. You want to show his violence
as his proof of a notive?

MR. ALULI : I want to show his violence
THE COURT: (Il naudible.)
MR. ALULI : Yeah.

THE COURT: You think his violence, what you're
characterizing as violence, is a pertinent trait?

MR. ALULI: Is a pertinent trait of [Brother].

THE COURT: Of [Brother]. To show what ?

MR. ALULI: To show that he was --

THE COURT: That he acted in conformty --

MR. ALULI : He acted in conformty of being aggressive

and belligerent and threatening on August the 18th, which
ended up with statenments my client made.

And that's coupled with --

THE COURT: How do you intend to -- | know what you're
trying to do. You're trying to show support for that
t heory. My question to you is -- and, again, | think this
is premature -- if you're analogizing this to initia
aggressor or something like that. Is that what you're
trying it to analogize this to?

MR. ALULI : I"'mnot -- | don't think the same --

THE COURT: Or propensity for violence

MR. ALULI : I don't think it should be analyzed I|ike
aggressive, like self-defense. I'"'m not raising it under
t hat theory, Your Honor. Although -- but although by -- by
anal ogy, under the way the courts have | ooked at it, it's
simlar. Okay. Although I'm not raising a self-defense, |
amraising that it is the context of [Brother's] character
character for aggressiveness. This is not a self-defense
but my defense is pertinent that --

THE COURT: MWhat is the relevance of his character for

violence? | guess what |I'mtrying to narrow down.
MR. ALULI: That he has character that resulted in ny
client's case. And he may -- you know, | want himto admt

or prove up that he's been aggressive when he's angry, he's
been belligerent, threatening when he's angry, and that
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want to show that it is corroborative of what occurred on
August the 18th.

The court then denied the defense's request to admt
evi dence of Brother's alleged prior bad acts.

5. Evi dence of Apol ogy and Ofer to Pay $100

Finally, several of the State's wtnesses testified
t hat Nakayana apol ogi zed to Conpl ai nant. Conpl ai nant testified
that after Nakayama ejacul ated in her car, Nakayama started
W ping hinself and said, "[s]orry, sorry, sorry, couldn't help
nmyself." Lopez testified that she overheard Nakayanma apol ogi ze
to Conpl ainant while they were at the youth center. Pires
testified that he heard Nakayama say "I'msorry" to Brother and
Compl ainant. Brother testified that, on the day of the incident,
when Brother nmet up with Nakayama, Nakayama junped out of his
truck, grabbed and hugged Brother, and said that he was sorry.
Brother also testified that, a few days after the incident,
Nakayama cal |l ed Brother and offered to give Brother one hundred
dollars to have Conplainant's car cleaned by a | ocal cleaner.

After the State rested, the defense noved the Crcuit
Court to strike the testinony regarding the apologies as well as
Nakayana's al |l eged offer to pay one hundred dollars, pursuant to

HRE Rul e 408. In denying the notion, the court stated:

I don't believe this section applies to what you're
arguing in this case. The testimony from [Brother] is that
t he defendant offered to pay that the day after this alleged

meeting took place. I mean, that's the state of the
evidence, is that after this -- what [Brother] was
attenmpting was to resolve this matter between two famlies,
that there be no further, | guess, bad feelings or residua

feelings. That's according to his testinony. And that it
was M. Nakayama who called himthe next day to say he
wanted to offer money for the purpose of cleaning the
vehicle, not for the purpose of settling any sort of case.
The apol ogy that you allude to also was testified to. So
far, the evidence is that it was M. Nakayama who agreed to
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apol ogi ze, for the same reason, to resolve this matter
between two famlies. Not to resolve the |l egal or the
crimnal case, because that's a decision that only the
police and the prosecution can make. It was not within
[Brother's], or even [Conplainant's], authority to resolve
this case on behalf of the State of Hawaii. They could
resolve this case on a personal |evel between famlies
which -- which is always a good thing. But the case that's
before the Court now is a crimnal case filed by the Police
Depart ment and, eventually, by the Prosecutor's Office. So
this is not a situation where an offer of comprom se from

the Prosecutor's Office was made to [Brother] -- excuse nme
-- to M. Nakayama and, somehow, that has found its way into
this trial. Because, of course, the Court would preclude

t hat .

So for those reasons, the Court denies [the defense's]
request [to strike].

The defense then noved for judgnent of acquittal,
pursuant to Hawai ‘i Rul es of Penal Procedure (HRPP) Rul e 29,
incorporating its earlier notion to strike. The GCrcuit Court
al so denied the notion for judgnment of acquittal.

On March 17, 2011, the jury returned a verdict of
guilty for each count charged. The Circuit Court entered its
Judgnent of Conviction and Probation Sentence on June 2, 2011

1. PAONIS OF ERROR

Nakayana rai ses ei ght points of error on appeal

(1) The trial court plainly erred by sua sponte
closing the courtroom proceedings to all nmenbers of the public
during voir dire of a sitting juror who raised an issue during
Nakayama' s case-in-chief;

(2) The trial court reversibly erred by denying
Nakayama's notion to excuse a sitting juror and replacing him
with an alternate juror;

(3) The trial court reversibly erred by excusing, over
Nakayanma's objection, a prospective juror sinply because she had
a positive experience wth defense counsel's prior |egal
representation;
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(4) The trial court reversibly erred by overruling
Nakayama's chal |l enges to two prospective jurors for cause during
voir dire;

(5 The trial court reversibly erred by excluding a
conplete police report because it was rel evant and adm ssi bl e as
his conplete report and provided the context of the Conplainant's
i nconsi stent statenent;

(6) The trial court reversibly erred by limting
Nakayanma's cross-exam nation of prosecution w tness, Brother,
regardi ng evidence of his multiple, prior bad acts;

(7) The trial court reversibly erred by denying
Nakayanma's notion to strike evidence relating to Nakayama's
offers to conprom se and/or nedi ate under HRS 408; and

(8) The trial court reversibly erred by precluding
three defense witnesses fromtestifying.

I11. APPLI CABLE STANDARDS OF REVI EW

The appellate court "will apply the plain error
standard of review to correct errors which seriously affect the
fairness, integrity, or public reputation of judicial
proceedi ngs, to serve the ends of justice, and to prevent the

deni al of fundanental rights.” State v. N chols, 111 Hawai ‘i

327, 334, 141 P.3d 974, 981 (2006) (citation omtted). An

appel late court's "power to deal with plain error is one to be
exercised sparingly and wth caution because the plain error rule
represents a departure froma presupposition of the adversary
system-that a party nust |look to his or her counsel for

protection and bear the cost of counsel's mstakes.” N chols,
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111 Hawai ‘i at 335, 141 P.3d at 982 (citation omtted).
"We answer questions of constitutional |aw by
exerci sing our own independent judgnent based on the facts of the

case." State v. Otiz, 91 Hawai ‘i 181, 188, 981 P.2d 1127, 1134

(1999) (citations and internal quotation marks omtted).
In Hawai ‘i, the appellate courts "reviewthe tria
court's decision to pass a juror for cause under the abuse of

di scretion standard." State v. Kauhi, 86 Hawai ‘i 195, 197, 948

P.2d 1036, 1038 (1997) (citation and internal quotation marks
omtted).

The adm ssibility of evidence requires different
st andards of review depending on the particular rule of
evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
standard. However, the traditional abuse of discretion
standard should be applied in the case of those rul es of
evidence that require a judgment call on the part of the
trial court.

"Prior bad act" evidence under [HRE] Rule 404(b)
(1993) is admissible when it is 1) relevant and 2) nore
probative than prejudicial. A trial court's determ nation
that evidence is "relevant"” within the meaning of HRE Rul e
401 (1993) is reviewed under the right/wrong standard of
revi ew. However, a trial court's balancing of the probative
val ue of prior bad act evidence against the prejudicia
effect of such evidence under HRE Rule 403 (1993) is
revi ewed for abuse of discretion. An abuse of discretion
occurs when the court clearly exceeds the bounds of reason
or disregards rules or principles of law to the substanti al
detriment of a party litigant.

State v. Cordeiro, 99 Hawai ‘i 390, 403-04, 56 P.3d 692, 705-06

(2002) (citations and some internal quotation marks omtted;
format altered).

V. DI SCUSSI ON

A. The C osed Further Voir Dire of Juror 11

Nakayama argues that the G rcuit Court plainly erred by
sua sponte closing the courtroomto nenbers of the public during

the further voir dire of Juror 11, which took place during a
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recess during Dunnam s testinony. Nakayama appears to contend
that (1) the closure violated his due process rights under the

Si xth and Fourteenth Amendnents of the U S. Constitution, and (2)
he did not voluntarily waive his right to a public trial.

The Hawai ‘i Suprenme Court has expl ai ned:

The Sixth Amendment provides that in all crim nal
prosecutions, the defendants shall have the right to a
speedy and public trial. Article I, Section 14, of the
Hawai i Constitution, which was model ed after the Sixth
Amendnment to the United States Constitution contains a
sim | ar mandate. The purpose of the requirement of a public
trial was to guarantee that the accused would fairly be
dealt with and not unjustly condemned. But so deeply
i ngrai ned has been our traditional m strust for secret
trials that the general policy of open trials has becone
firmy embedded in our system of jurisprudence

State v. Otiz, 91 Hawai ‘i 181, 190, 981 P.2d 1127, 1136 (1999)

(citations, internal quotation marks, and brackets omtted).
Further, "the United States Suprene Court has observed that,
w t hout exception, all courts have held that an accused is, at
the very least, entitled to have his friends, relatives and
counsel present, no matter with what offense he may be charged.”
Id. (citation, internal quotation marks, brackets, and enphasis
omtted).

However, this right is not absol ute:

The presunmption of openness may be overcome only by an
overriding interest based on findings that closure is
essential to preserve higher values and is narrowly tailored
to serve that interest. The interest is to be articul ated
along with findings specific enough that a reviewi ng court
can determ ne whether the closure order was properly
ent ered.

ld. at 191, 981 P.2d at 1137 (citations, internal quotation
mar ks, and enphasis omtted). A four-part test has been applied
to determ ne whether the courtroom nay be cl osed over the

def endant's obj ecti on:
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(1) the party seeking to close the hearing must
advance an overriding interest that is likely to be
prejudi ced, (2) the closure must be no broader than
necessary to protect that interest, (3) the trial court must
consi der reasonable alternatives to closing the proceeding
and (4) it nust make findings adequate to support the
cl osure.

Id. (citation omtted).
Nakayana heavily relies upon the U S. Supreme Court's

holding in Presley v. Georgia for the proposition that a

defendant's right to a public trial is violated where the trial
court excluded the public fromvoir dire of prospective jurors.
558 U.S. 209 (2010). Presley is distinguishable. 1In Presley,
the public was excluded fromthe entirety of the voir dire
process because there was limted space in the courtroom 1d. at
212, 214-16.

Here, the Crcuit Court, rather than either party,
rai sed the issue of closing the hearing because it did not "want
the juror to feel unconfortable.” Neither party voiced any
objection until after the further voir dire was conpleted and the
court ruled. Indeed, it appears that the courtroom cl osure was
no broader or |onger than necessary for the stated purpose of
maki ng Juror 11 confortable for the limted follow up voir dire
on an issue that the juror had raised as a concern. The court
considered the alternative of examning the juror in chanbers,
and neither party offered any other alternative or suggested that
the public should remain. Finally, the Grcuit Court stated its
specific finding that the closure was for the |limted purpose of
making the juror feel confortable to respond to questions from
counsel on his know edge and rel ationship with Dunnam for the

time during which they were both working at Maui El ectric
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Conpany. Under these circunstances, we conclude that the Crcuit
Court did not plainly err by sua sponte closing the courtroom for
its limted, md-trial voir dire of a juror, which was conducted
on the record in the presence of the defendant and his counsel,
who was given the opportunity to question the juror.

B. Nakayama' s Motion to Excuse Juror 11

Nakayana argues that the Grcuit Court reversibly erred

by denying his notion to excuse Juror 11 for cause, contending:

The trial court reversibly erred in failing to excuse
[Juror 11] for cause. G ven his adm ssion that defense
wi t ness Dunnam s testinmony "may inmpact"” his decision on her
credibility, the trial court abused its discretion by
denyi ng defense counsel's motion to excuse [Juror 11].

Cenerally, the trial court's exercise of its discretion
to excuse or retain a prospective juror is governed by HRS § 612-
7 (Supp. 2013), which states: "A prospective juror shall not be
excused by a court for slight or trivial cause, but only when it
appears that jury duty would entail a serious personal hardship,
or that for other good cause the prospective juror should be
excused either tenporarily or otherwi se." Here, Nakayana argues
t hat good cause exists because Juror 11 indicated that his
experience and know edge gai ned at Maui Electric m ght inpact his
opi ni on about the credibility of Dunnam the defense's only
w tness, who was called principally for the purpose of raising
doubt about Conplainant's credibility and the credibility of
Pires, a fellow Maui El ectric supervisor that Juror 11 worked

with "nore closely" than another potential w tness. Notably,
Pires had been Dunnaml s supervisor at Maui El ectric, and Dunnam
testified that Pires (not Dunnam had been responsible for the
power outage that led to her being fired.
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Al though not set forth inits entirety above, the
transcript of Juror 11's further voir dire reveals that the
juror, who (like Pires) had been in a supervisory role at Mu
Electric, had extra-judicial information that inpacted his view
of Dunnams testinony about her role in the blackout, and thus
her credibility. Juror 11 noted that Dunnam said it was not her
fault, but the "investigation showed that |ikely her action or
inaction was [the] cause of the problem "™ Nakayama's attorney,
Aluli, tried several tinmes to ask whether the juror's prior
know edge and experience at Maui El ectric caused himto question
Dunnam's credibility. The court did not allow that inquiry, but
acknow edged that the juror was the one who had first raised the
concern that his know edge m ght cause himto doubt Dunnam s
credibility. Aluli did ask Juror 11: "Just because the nature
of where you retired from and know edge as a supervi sor about
how wor kers are supervi sed, how conplaints are investigated and
all of that, it appears that you have such a superior ability,
outside the court, to weigh the credibility of one witness. |Is
that fair?" Juror 11 answered "yes" and al so agreed that the
other jurors did not have that context. After confirmng that he
had out-of-court know edge about Maui Electric's grievance
process, how investigations are put together, and "all the |levels

that an enpl oyee can take," Juror 11 agreed with Aluli that the

i nformati on he possessed was the reason he cane forward to the

Court wth the concern, stating: "That's correct. But | m ght
add that it was not nmy intent to share that with -- with other
w tnesses, you know. Al I'm— all | said was that know ng what
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| know may inpact the credibility of the witness." Presunably,
he neant that it was not his intent to share that information
with other jurors.

Clearly the Crcuit Court had sonme concerns about Juror
11's extra-judicial personal know edge about issues testified to
at trial because the court instructed the juror: "In addition,
|"mgoing to ask that you not share with your fellow jurors any
particulars of this incident that's been referred to, this
firing, this termnation [of Dunnanj. |'mnot asking you not to
use your |ife experiences, but |I'm saying anything you m ght
recall about this particular incident, either Ms. Dunnam her
reference to the grievance or whatever, the firing, that you not
share those with the jury as well."

The Hawai ‘i Supreme Court has held, citing the U S
Suprenme Court, that "the right to jury trial guarantees to the
crimnally accused a fair trial by a panel of inpartial []

jurors.” State v. Graham 70 Haw. 627, 633, 780 P.2d 1103, 1107

(1989) (citation and internal quotation nmarks omtted). The
court expl ai ned:

When a juror is challenged on grounds that he has
formed an opinion and cannot be inpartial, the test is
whet her the nature and strength of the opinion are such as
in |law necessarily raise the presumption of partiality. The
question is one of m xed |l aw and fact . . . . Furt her nor e,
the reviewi ng court is bound by the proposition that
findings of impartiality should be set aside only where
prejudice is manifest.

|d. at 633-34, 780 P.2d at 1107 (citations and internal quotation

marks omtted). In addition, the suprene court has hel d:

Once there is a claimthat an accused is being denied
his or her right to a fair trial because of outside
influences infecting a jury, the initial step for the court
to take is to determ ne whether the nature of the outside
influences rises to the level of being substantially
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prejudicial. If it does not rise to such a level, the trial
court is under no duty to interrogate the jury. And whet her
it does rise to the level of substantial prejudice is
ordinarily a question commtted to the trial court's

di scretion. Where the trial court does determ ne that such
influence is of a nature which could substantially prejudice
the defendant's right to a fair trial, a rebuttable
presunmption of prejudice is raised. The trial judge is then
duty bound to further investigate the totality of
circumstances surrounding the outside influence to determ ne
its impact on jury impartiality. The standard to be applied
in overcom ng such a presunption is that the outside
influence on the jury must be proven harm ess beyond a
reasonabl e doubt. The trial court, in its investigation of
the totality of circumstances, should include individua

exam nation of potentially tainted jurors, outside the
presence of the other jurors, to determne the influence, if
any, of the extraneous matters.

State v. Sanonte, 83 Hawai ‘i 507, 523-24, 928 P.2d 1, 17-18

(1996) (quoting State v. WIllianmson, 72 Haw. 97, 102, 807 P.2d

593, 596 (1991)); see also State v. Ckunura, 78 Hawai ‘i 383, 393-

94, 894 P.2d 80, 90-91 (1995).
Here, notw thstanding Juror 11's statenent that he

could still be "fair and inpartial,” he was clearly signaling to
the court that, based on his specific extra-judicial know edge
fromhis job at Maui El ectric Conpany, he did not believe the
testinmony of the defendant's only w tness, such that it m ght

i npact his assessnment of her credibility. Wile the juror was,
under st andably, not willing to say that he could not be fair and
inpartial, under the circunstances of this case, that avernent is
not sufficient. See Kauhi, 86 Hawai ‘i at 199, 948 P.2d at 1040
(stating that the trial court is "not bound by a [] juror's
statenent that he or she will be fair and inpartial™ (citation
omtted)). The nature and strength of Juror 11's opi nion, which
was based on his thirty-year career wwth the electric conpany,

rai sed a presunption of partiality that inpinged on Nakayana's
right to a fair and inpartial jury. It is not enough to tell a
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juror to keep information to hinself or herself and to not share
it with other jurors. The trial court's assessnent that this
juror had personal know edge and information that needed to be

w thheld fromhis fellow jurors was indicative that the nature
and strength of Juror 11's opinion was nmuch nore substantive and
significant than sonething a juror m ght have been exposed to in,
for exanple, nmedia accounts of an incident. Cf. Gaham 70 Haw.

at 634, 780 P.2d at 1108.

In addition, we conclude that the prejudice to Nakayama
was mani fest. Dunnam was the defense's only w tness, her
testinmony was provided for the sole purpose of discrediting that
of Conpl ai nant and Pires, and Juror 11 worked "closely" with
Pires because they were both supervisors at Maui El ectric
Conmpany. After the Crcuit Court ruled that Juror 11 would not
be excused for cause, the State brought Pires back on rebuttal to
further attack Dunnams credibility by testifying that the 2008
i sl and-wi de bl ackout was Dunnamis fault because she did not
foll ow standard operating procedures, the very subject of Juror
11's extra-judicial know edge that he brought to the court's
attention as a concern. Accordingly, the Grcuit Court abused
its discretion in denying Nakayama's notion to excuse Juror 11
and failing to replace himw th an alternate juror.

C. Aluli's Prior Representation of Juror 4

Nakayama maintains that the Crcuit Court reversibly
erred by dism ssing Juror 4 for cause because of her recent prior
| egal representation by Aluli. Although Juror 4 responded in the

affirmative to Aluli's questions of whether she could give the

26



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

government a fair trial in this case, or whether she could put
her positive experience with him aside and be fair and unbi ased,
she nonet hel ess answered in the affirmative when the court asked
her, "[do y]ou think you mght favor M. Al uli nore because you
had a positive experience with hinf" As noted above, the
Crcuit Court is "not bound by [Juror 4's] statement that [] she
will be fair and inpartial." See Kauhi, 86 Hawai ‘i at 199, 948
P.2d at 1040 (citation omtted). Therefore, having stated that
she m ght favor defense counsel, show ng her apparent bias for
the defense, the Circuit Court did not abuse its discretion by
excusing Juror 4. See id. ("[i]f the revealed details of the
relationship are such that bias or prejudice nmay be reasonably
inplied, a juror may be properly refused for cause" (citation and
internal quotation marks omtted)).

D. Nakayama' s Motion to Renopve Jurors 63 and 21 for Cause

Nakayama maintains that the Crcuit Court reversibly
erred by failing to excuse Jurors 63 and 21 "given their honest
answers that they could not be fair and inpartial. The trial
court's sua sponte questioning of them which focused entirely on
one principle of law -- the presunption of innocence --
constituted an abuse of discretion.”

During voir dire, defense counsel informed Juror 63
that the "allegation is going to be made that [Nakayana]
mast ur bated and ejaculated in the conplainant's car." Juror 63
expressed her view that any sexual act "hangs in your mnd for
your whole life", but stated that she "probably can be pretty

fair about . . . hearing the information and nmaking a decision,"”
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and that she was "very good at follow ng instructions.” Further,
she assured the court that Nakayama was presuned innocent until
proven guilty and that she would not hold it against himfor not
testifying.

Simlarly, Juror 21 assured the court and defense
counsel that she would not hold it against Nakayama shoul d he
choose not to testify during trial, that she accepted the
principle that Nakayama was presumed to be innocent until proven
guilty, and also that the burden of establishing such guilt was
on the State. Therefore, although she initially stated that she
did not feel that she could be fair, it was because she felt that
her chil dhood experience of seeing soneone masturbating in a car
m ght taint her view, depending on the evidence presented.
However, when placed within the overriding principles reiterated
by the Circuit Court, Juror 21 accepted those principles and
stated that she could uphold themin her role as juror. Finally,
unli ke Juror 11, other than their own initial clainms of having
preconcei ved notions about a case of this nature, Jurors 63 and
21 did not denonstrate any link to the parties or personal
know edge of the evidence to be presented such that a presunption
of inpartiality would arise.

Accordi ngly, we conclude that the Grcuit Court did not
abuse its discretion in denying Nakayama's notion to renove
Jurors 63 and 21 for cause.

E. The Police Report

Nakayama argues that O ficer Roarty's entire police

report should have been admtted into evidence, rather than
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nmerely the | ast page of the three-page report, pointing to HRE
Rul es 402, 401, and 803(b)(8).
HRE Rul e 402 (1993) provides:

Al'l relevant evidence is adm ssible, except as
ot herwi se provided by the Constitutions of the United States
and the State of Hawaii, by statute, by these rules, or by
ot her rul es adopted by the supreme court. Evi dence which is
not relevant is not adm ssible.

HRE Rul e 401 (1993) provides:

'Rel evant evidence' neans evidence having any tendency
to make the existence of any fact that is of consequence to
the determ nation of the action nore probable or |ess
probable than it would be without the evidence

Finally, HRE Rule 803(b)(8) (Supp. 2013) (enphasis
added) provides:

Public records and reports. Records, reports,
statements, or data conpilations, in any form of public
of fices or agencies, setting forth (A) the activities of the
office or agency, or (B) matters observed pursuant to duty
i mosed by law as to which matters there was a duty to
report, excluding, however, in crimnal cases matters
observed by police officers and other | aw enforcenment
personnel, or (c) in civil proceedings and against the
government in crimnal cases, factual findings resulting
froman investigation made pursuant to authority granted by
law, unless the sources of information or other
circunmstances indicate |ack of trustworthiness.

The Circuit Court admtted the third page of the police
report as a prior inconsistent statenment of the Conplainant, in
accordance with HRE Rul e 613(b); however, the court declined to
admt the first two pages because they did not contain any
statenents by the Conplainant. In citing the hearsay exception
in HRE Rul e 803(b)(8), Nakayama omts the above underlined
portion of HRE Rule 803(b)(8). The omtted section states that,
whi |l e governnent reports are generally allowed as a hearsay
exception, "matters observed by police officers and other |aw
enforcenent personnel” in crimnal cases are excluded fromthe

general hearsay exception. HRE Rule 803(b)(8). W conclude that
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the Grcuit Court did not err in omtting the first two pages of
the police report, and only admtting page 3, which was rel evant

as a prior inconsistent statenent. See State v. Espiritu, 117

Hawai ‘i 127, 136, 176 P.3d 885, 894 (2008) (holding that a
"police report is not an exception to hearsay as a public record
or report under HRE Rule 803(b)(8)").

F. Cr oss- Exani nati on of Conpl ai nant's Brot her

Nakayama mai ntains that the Crcuit Court reversibly
erred in limting Nakayama's cross-exam nation of Brother
regardi ng alleged prior bad acts, including allegations of abuse
of a famly nenber and the issuance of tenporary restraining
orders. Nakayama apparently wanted to admt Brother's prior bad
acts to show that Brother had a notive to help his sister, that
viol ence was a pertinent trait of Brother's, that he acted in
conformty with that trait on the date in question, and, although
the record is somewhat unclear on this |last part, that Brother's
vi ol ent nature expl ai ned why Nakayama apol ogi zed to Conpl ai nant
even though he was (purportedly) not guilty of the alleged
of f enses.

After a thorough discussion of the evidence of prior
bad acts, the court denied the defense's request to admt
evi dence of Brother's alleged prior bad acts, but permtted
def ense counsel to directly ask Brother whether he coerced
Nakayama i nto apol ogi zing to Conpl ainant. |In denying the

request, the court nmade the follow ng ruling:

THE COURT: All right. The Court is not going to
allow, at this stage, the defense to introduce the prior
record of violence. | don't believe it's relevant at this
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st age. If I had to, maybe, at this point, | would find it to be
nore prejudicial than probative.
The issue is not the apology, in its entirety. The

issue is the alleged offense on the date of August 18th.
That's the (inaudible). The facts of the apol ogy,

obvi ously, are not (inaudible) factors in this case. |
realize that's one of the prongs the defense is trying to
explain, | guess. However, no foundation has been laid
(inaudi ble). The Court is not going to allowit.

The Circuit Court did not abuse its discretion in
ruling that the evidence would be nore prejudicial than
probative. The court found that only Nakayanma could testify that
he was coerced to apol ogi ze, but if Nakayana chose not to open
the door with that defense (or chose to not testify altogether),
it would be too |late for the court to strike the evidence of
Brother's prior bad acts. Nakayama incorrectly contends on
appeal that Brother's statenent saying, "I know the consequences

of being violent," opened the door for adm ssion of this
testi nony, because Brother had al ready answered defense counsel's
guestion regarding coercion, as permtted by the court, but his

propensity for violence was not put into issue. Accord State v.

Maddox, 116 Hawai ‘i 445, 173 P.3d 592 (App. 2007) (holding that
trial court did not abuse its discretion in preventing defendant
from questioning victimabout victims alleged past acts of

vi ol ence until evidence raising a factual issue as to whether
victimwas the first aggressor was introduced). Further, defense
counsel admitted that the foundation for this evidence was not
properly laid and notice was not given to opposing counsel, as
requi red by HRE Rul e 404(b). Thus, the G rcuit Court did not err

in excluding this evidence.
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G The Apol ogy Evi dence

Nakayama mai ntains that the Crcuit Court reversibly
erred by denying his notion to strike what he characterizes as
evi dence of offers to conprom se and/or nedi ate, pursuant to HRE
Rule 408 (1993).° The Circuit Court did not err when it
concl uded that Rule 408 was not applicable.

The Hawai ‘i Suprene Court has held that "HRE Rul e 408
applies in crimnal proceedings in that related conprom ses or
attenpts to conpromse civil liability are not adm ssible in a
crimnal trial because of the danger that such evidence may be

taken as crimnal guilt." State v. MCrory, 104 Hawai ‘i 203,

209, 87 P.3d 275, 281 (2004) (citations, internal quotation

mar ks, and brackets omtted). Nakayama's apol ogy and offer to
pay Conpl ai nant one hundred dollars do not fall under the purview
of HRE Rule 408. Nakayama's statenents were not "made in the
course of conprom se" nor were the statenments "nade to a party to
the proceedings.” MCrory, 104 Hawai ‘i at 209, 87 P.3d at 281

(citation and internal quotation marks omtted). There is no

5 HRE Rul e 408 provides:

Rul e 408 Conprom se, offers to comprom se, and
medi ati on proceedings. Evi dence of (1) furnishing or
offering or promsing to furnish, or (2) accepting or
offering or promsing to accept, valuable consideration in
comprom sing or attenpting to comprom se a claimwhich was
di sputed as to either validity or amount, or (3) mediation
or attenpts to nmediate a claimwhich was di sputed, is not
adm ssible to prove liability for or invalidity of the claim
or its amount. Evi dence of conduct or statements made in
conmprom se negotiations or medi ati on proceedings is |likewi se
not adm ssible. This rule does not require the exclusion of
any evidence otherwi se discoverable merely because it is
presented in the course of comprom se negotiations or
medi ati on proceedings. This rule also does not require
excl usi on when the evidence is offered for another purpose,
such as proving bias or prejudice of a witness, negativing a
contention of undue delay, or proving an effort to obstruct
a crimnal investigation or prosecution
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evidence in the record that a "conprom se" was offered or reached
as a result of Brother carrying out his self-proclained role of
being a "nediator." Conplainant is not a party to the
proceedi ng, but rather it is the State that is the opposing
party. Further, no civil suit was pending at the tinme the
apol ogy or offer were nade. See Gano, 92 Hawai ‘i at 169-70, 988
P.2d at 1661-62.

Therefore, the Grcuit Court did not err in denying
def ense counsel's notion to strike the evidence.

H. The Excl uded Def ense Wtnesses

Finally, Nakayana argues on appeal that the Crcuit
Court reversibly erred, pursuant to HRE Rule 404(a)(1) (Supp.
2013),° in excluding three defense w tnesses who woul d have
testified that Nakayama had a character trait for being | aw
abi di ng.

Bel ow, the defense offered the testinonies of the
M kam s and Lahela Aiwoki to establish that Nakayama has
character traits of being "honest and truthful and | aw abiding."

The Circuit Court correctly cited State v. Torres for the

proposition that evidence as to one's character for honesty and

truthful ness may only be admtted once that character has been

6 HRE Rul e 404 provides, in relevant part:

Rul e 404 Character evidence not adm ssible to prove
conduct; exceptions; other crimes. (a) Character evidence
generally. Evi dence of a person's character or a trait of a
person's character is not adm ssible for the purpose of
proving action in conformty therewith on a particular

occasi on, except:

(1) Char acter of accused. Evi dence of a pertinent
trait of character of an accused offered by an
accused, or by the prosecution to rebut the
same[ . ]
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attacked, which was not done here because Nakayama did not take
the stand in his own defense, and this character trait is not an
el emrent of the crinme. See 85 Hawai ‘i 417, 419, 423-24, 945 P. 2d
849, 851, 855-56 (App. 1997) (referencing HRE Rule 608(a)(2)).
Nevert hel ess, the Internedi ate Court of Appeals has
held that "[t]he defendant's | aw abi dingness is a character trait
pertinent to all crinmes" (although the proffered reputation
evi dence cannot relate to any tine after the offense was

commtted). State v. Rabe, 5 Haw. App. 251, 263, 687 P.2d 554,

562 (1984). Thus, on the remand of this case for a newtrial,
Nakayama should be permtted to offer evidence of his | aw
abi di ngness up to the tine of the alleged incident.

V. CONCLUSI ON

For these reasons, the Grcuit Court's June 2, 2011
Judgnent of Conviction and Probation Sentence is vacated and
remanded for a new trial.

DATED: Honol ul u, Hawai ‘i, July 31, 2014.
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