NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP-14-0001189

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

SPRI NGLEAF FI NANCI AL SERVI CES CF HAWAI |, | NC. ,
Pl ai ntiff-Appellee,

V.

| AN KEI TH THOVAS and JENI ES QAK RODNEY THQVAS,

Def endants/ Cross-Claim Plaintiffs/ Third-Party

Plaintiffs/Appellants,
and
DEUTSCHE BANK NATI ONAL TRUST COWVPANY, as Trustee
for AVERI QUEST MORTGAGE SECURI TI ES | NC. Asset - Backed
Pass- Through Certificates, Series 2004-R8, Under the Pooling

and Servicing Agreenent Dated August 1, 2004, Defendant- Appell ee,

| AN KEI TH THOVAS and JENI ES QAK RODNEY THQVAS,
Def endants/ Cross-Claim Plaintiffs/ Third-Party
Plaintiffs/Appellants,
V.

BENEFI Cl AL HAWAI |, I NC., HSBC FI NANCE CORP., and
AVERI QUEST MORTGAGE COWPANY, Third-Party Defendants/ Cross-C aim
Def endant / Appel | ees,
and
JOHN DOES 1-50, JANE DCES 1-50,

DOE PARTNERSHI PS 1-50, DOE CORPORATI ONS 1-50,

DOE ENTI TI ES 1-50, and GOVERNMENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FI RST CI RCUI T
(CVIL NO. 11-1- 3039)



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

ORDER GRANTI NG NOVEMBER 13, 2014 MOTION TO
DI SM SS APPEAL FOR LACK CF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Fujise and Reifurth, JJ.)

Upon review of (1) Third-Party Defendants/ Appel |l ees
Beneficial Hawaii, Inc. (Appellee Beneficial Hawaii), and HSBC
Fi nance Corp.'s (Appellee HSBC Fi nance) Novenber 13, 2014 notion
to dism ss appellate court case nunber CAAP-14-0001189 for | ack
of appellate jurisdiction, (2) Defendants/Cross-ClaimPlaintiffs/
Third-Party Plaintiffs/Appellants lan Keith Thomas and Jeni es Cak
Rodney Thomas's (the Thonas Appel | ants) Novenber 20, 2014
menor andum i n opposition to Appell ees Beneficial Hawaii and HSBC
Fi nance' s Novenber 13, 2014 notion to dismss, and (3) the
record, it appears that we do not have appellate jurisdiction
over the Thomas Appell ants' appeal fromthe Honorable Bert 1I.
Ayabe's May 21, 2014 judgnent because the Thonmas Appell ants’
Cctober 17, 2014 notice of appeal is untinely under Rule 4(a)(3)
of the Hawai ‘i Rul es of Appellate Procedure (HRAP) as to the My
21, 2014 judgnent and the August 22, 2014 post-judgnment order
granting Appel | ees Beneficial Hawaii and HSBC Fi nance's June 4,
2014 notion for attorneys' fees and costs pursuant to Rule
54(d)(2)(B) of the Hawai‘i Rules of G vil Procedure (HRCP)

Under Hawaii Revised Statutes (HRS) 8§ 641-1(a) (1993 &
Supp. 2013), "[a]ppeals shall be allowed in civil matters from
all final judgnents, orders, or decrees of circuit
courts[.]" Appeals under HRS § 641-1 "shall be taken in the
manner . . . provided by the rules of court.” HRS § 641-1(c).
HRCP Rul e 58 requires that "[e]very judgnent shall be set forth

on a separate docunent." Based on this requirenent under
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HRCP Rul e 58, the Suprene Court of Hawai ‘i has held that "[a]n
appeal may be taken fromcircuit court orders resolving clains
agai nst parties only after the orders have been reduced to a

j udgnent and the judgnent has been entered in favor of and

agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"

Jenkins v. Cades Schutte Fleming & Wight, 76 Hawai i 115, 119,

869 P.2d 1334, 1338 (1994) (enphasis added). "Thus, based on
Jenkins and HRCP Rul e 58, an order is not appeal able, even if it
resolves all clains against the parties, until it has been

reduced to a separate judgnent." Carlisle v. One (1) Boat, 119

Hawai ‘i 245, 254, 195 P.3d 1177, 1186 (2008). Furthernore, "an
appeal from any judgnent will be dism ssed as prenmature if the

j udgnent does not, on its face, either resolve all clains against
all parties or contain the finding necessary for certification
under HRCP [Rule] 54(b)." Jenkins, 76 Hawai ‘i at 119, 869 P.2d
at 1338.

Al t hough the May 21, 2014 judgnent does not resol ve al
clainms against all parties, the May 21, 2014 contains an express
finding of no just reason for delay in the entry of judgnent as
to one or nore but fewer than all clains or parties pursuant to
HRCP Rul e 54(b). Therefore, the May 21, 2014 judgnent is an
appeal abl e final judgnent pursuant to HRS 8§ 641-1(a), HRCP
Rul e 54(b), HRCP Rule 58, and the holding in Jenkins.

Pursuant to HRAP Rule 4(a)(3), Appellees Beneficial
Hawai i and HSBC Fi nance extended the initial thirty-day tine
period under HRAP Rule 4(a)(1) for filing a notice of appeal by
filing their June 4, 2014 HRCP Rule 54(d)(2)(B) notion for
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attorneys' fees and costs within fourteen days after entry of the
May 21, 2014 judgnent, as HRCP Rule 54(d)(2)(B) required to
tinmely invoke the tolling provision in HRAP Rule 4(a)(3). HRAP
Rul e 4(a)(3) "provides that the court has 90 days to di spose of
[the] post-judgnent [tolling] nmotion . . . , regardless of when

the notice of appeal is filed." Buscher v. Boning, 114 Hawai ‘i

202, 221, 159 P.3d 814, 833 (2007). Wwen "the court fail[s] to

i ssue an order on [the novant]'s [post-judgnment tolling] notion
by . . . ninety days after [the novant has] filed the [post-
judgnent tolling] notion, the [post-judgnent tolling] notion [i]s

deenmed denied." County of Hawai ‘i v. C&) Coupe Famly Limted

Part nershi p, 119 Hawai ‘i 352, 367, 198 P.3d 615, 630 (2008).

Nevert hel ess, "when a tinely post-judgnment tolling notion is
deened denied, it does not trigger the thirty-day deadline for
filing a notice of appeal until entry of the judgnment or
appeal abl e order pursuant to HRAP Rules 4(a)(1) and 4(a)(3)."

Associ ati on of Condom ni um Honeowners of Tropics at Wi kel e v.

Sakuma, 131 Hawai ‘i 254, 256, 318 P.3d 94, 96 (2013).
Consequently, "the tinme for filing the notice of appeal is

extended until 30 days after entry of an order disposing of the

notion[.]" HRAP Rule 4(a)(3) (enphasis added).

In the instant case, the circuit court triggered the
extended thirty-day time period under HRAP Rule 4(a)(3) for any
party to file a notice of appeal by entering the August 22, 2014
post -j udgnent order granting Appell ees Beneficial Hawaii and HSBC
Fi nance's June 4, 2014 HRCP Rul e 54(d)(2)(B) post-judgnent notion

for an award of attorneys' fees and costs. Once the circuit
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court entered the August 22, 2014 post-judgnent order awardi ng
attorneys' fees and costs, there was no need for the circuit
court to subsequently enter the Septenber 18, 2014 judgnent on
the sane award of attorneys' fees and costs to render the August

22, 2014 order appeal abl e, because

the rule in Jenkins[ v. Cades Schutte Flem ng & Wight] - to
wit, that circuit court orders resolving clains against the
parties must generally be reduced to a judgment and the
judgment nust be entered in favor of or against the
appropriate parties pursuant to HRCP Rule 58 before an
appeal may be taken - is limted to circuit court orders

di sposing of clains raised in a circuit court conplaint.

Ditto v. McCurdy, 103 Hawai ‘i 153, 159, 80 P.3d 974, 980 (2003)

(enmphases in original text). Unlike circuit court orders

di sposing of clainms raised in a circuit court conplaint, a
"circuit court’s order awarding attorneys' fees and costs nay not
be certified as a final judgnment, . . . because such an order is
not a final decision with respect to a claimfor relief.”

Fujinmoto v. Au, 95 Hawai ‘i 116, 136 n.16, 19 P.3d 699, 719 n.16

(2001) (citation and internal quotation marks omtted). "The
entry of judgnment and taxation of costs are separate |egal acts.”

CRSC, Inc. v. Sage D anond Co., Inc., 95 Hawai ‘i 301, 307, 22

P.3d 97, 103 (App. 2001) (citation, internal quotation marks and
brackets omtted). In fact, HRCP Rule 58 specifically provides
that "[t]he entry of the judgment shall not be del ayed for the
taxi ng of costs.” Consequently, although a separate judgnent is
usual |y necessary for an appeal fromdispositive rulings on
substantive clains under HRCP Rul e 58 and the holding in Jenkins,
"the separate judgnment requirenent articulated in Jenkins is

i napposite in the post-judgnent context.” Ditto v. MCurdy, 103

Hawai i at 158, 80 P.3d at 979; Carlisle v. One (1) Boat, 119
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Hawai ‘i at 254, 195 P.3d at 1186 (citing Ditto v. MCurdy and

acknow edgi ng that "certain exceptions to this rule [in Jenkins]
have been recogni zed, specifically, with regard to post-judgnent
orders[.]"). For exanple, a post-judgnent order, by itself,
which finally determ nes a post-judgnent notion for attorneys'
"fees and interest is an appeal able final [post-judgnent] order

under HRS 8§ 641-1(a)." Chun v. Board of Trustees, 106 Hawai ‘i

416, 429 n.12, 106 P.3d 339, 352 n.12 (2005). Once a circuit
court has entered an appeal abl e post-judgnent order, any
subsequent judgnent on the sane appeal abl e post-judgnent order is

"superfluous[.]" Ditto v. MCurdy, 103 Hawai ‘i at 160, 80 P. 3d

at 981.

In the instant case, after the circuit court entered
t he August 22, 2014 post-judgnment order granting Appellees
Beneficial Hawaii and HSBC Fi nance's June 4, 2014 HRCP
Rul e 54(d)(2)(B) post-judgnent notion for an award of attorneys'
fees and costs, the circuit court's subsequent entry of the
Septenber 18, 2014 judgnent on the sane award of attorneys' fees
and costs was superfluous as to perfecting any party's right to
appeal and did not extend the tine to appeal. The Thonas
Appel lants did not file their October 17, 2014 notice of appeal
within thirty days after entry of the August 22, 2014 post-
j udgnment order granting Appell ees Beneficial Hawaii and HSBC
Fi nance's June 4, 2014 HRCP Rul e 54(d)(2)(B) post-judgnent notion
for an award of attorneys' fees and costs, as HRAP Rule 4(a)(3)
required for a tinmely notice of appeal under these circunstances.

Therefore, the Thomas Appellants' October 17, 2014 notice of
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appeal is untinely under HRAP Rul e 4(a)(3).

The Thomas Appel |l ants argue that we shoul d deny
Appel | ees Beneficial Hawaii and HSBC Fi nance's Novenber 13, 2014
notion to dism ss appellate court case nunber CAAP-14-0001189 for
| ack of appellate jurisdiction based on the "uni que

ci rcunst ances"” doctrine under the holding in Cabral v. State, 127

Hawai ‘i 175, 277 P.3d 269 (2012). However, Cabral is inapposite.
In Cabral, the trial court filed an order extending the deadline
to file a notice of appeal (before the original deadline
expired), and the appellants delayed the filing of their notice
of appeal in reliance on the extension order. Here, the circuit
court did not file an order extending the deadline to file a
noti ce of appeal and thus there was no extension order on which
the Thomas Appellants could rely. As the Suprene Court of
Hawai ‘i has held, the failure to file a tinmely notice of appea
inacivil matter is a jurisdictional defect that the parties
cannot wai ve and the appellate courts cannot disregard in the

exercise of judicial discretion. Bacon v. Karlin, 68 Haw 648,

650, 727 P.2d 1127, 1128 (1986); HRAP Rule 26(b) ("[N o court or
judge or justice is authorized to change the jurisdictional
requirenents contained in Rule 4 of these rules."); HRAP Rule
26(e) ("The reviewi ng court for good cause shown may relieve a
party froma default occasioned by any failure to conply with
these rules, except the failure to give tinely notice of
appeal ."). Therefore,

| T 1S HEREBY ORDERED t hat Appel | ees Beneficial Hawaili

and HSBC Fi nance's Novenber 13, 2014 notion to dism ss appellate
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court case nunber CAAP-14-0001189 for |ack of appellate

jurisdiction is granted, and appellate court case nunber CAAP-14-

0001189 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Decenber 29, 2014.

Chi ef Judge

Associ at e Judge

Associ at e Judge





