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NO. CAAP-14- 0000782

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
LEX R SM TH and CYNTH LA M NOQJI MA, Plaintiffs-Appellees, v.
JERRY TUBAL, Defendant - Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
(CASE NO 1RC13-1-2385)

ORDER GRANTI NG NOVEMBER 6, 2014 MOTI ON TO DI SM SS APPEAL
(By: Nakamura, C.J., Foley and Reifurth, JJ.)

Upon consi deration of the Motion to Dism ss Appeal by
Plaintiffs-Appellees Lex R Smth, and Cynthia M Nojinma
(Appel l ees), filed on Novenber 6, 2014, Defendant-Appellant Jerry
Tubal 's (Appellant) Opposition to the Motion to Dismss, filed on
Novenber 16, 2014, the attachnments thereto, and the files and

record herein, the Mdtion to Dismss Appeal is granted.
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On April 25, 2014, Appellant filed a Notice of Appeal
fromthe April 1, 2014 Judgnment for Possession, which was
acconpanied by the April 1, 2014 Wit of Possession, regarding
56- 419 Kanehaneha Hi ghway, Unit NC-45 (Property). On My 4,
2014, Appellant filed an Amended Notice of Appeal which al so
appeal ed from"Exhibit A - L which are oral orders and orders not
written made by Judge Cerald Ki be, Judge Hi |l ary Gangnes, Judge
M chael Tani gawa and Judge J. S. Kawashima during the trial."

Al t hough the Judgnent for Possession did not resolve
Appel l ees’ claimfor unpaid rent and danmages, the Hawai ‘i Suprene
Court has recogni zed an exception to the finality requirenent

under the Forgay doctrine. See Forgay v. Conrad, 47 U S. 201

(1848); G esla v. Reddish, 78 Hawai ‘i 18, 20, 889 P.2d 702, 704

(1995). Under the Forgay doctrine, "[wl e have jurisdiction to
consi der appeals fromjudgnents which 'require i medi ate
execution of a command that property be delivered to the
appel l ant’ s adversary, and the |osing party woul d be subjected to
irreparable injury if appellate review had to wait the final
outcone of the litigation.'"™ GC.esla, 78 Hawai ‘i at 20, 889 P.2d
at 704. For this appeal, however, we conclude that the appeal
must be di sm ssed because it is noot.

In Ham Il ton ex rel. Lethemv. Lethem 199 Hawai ‘i 1, 5,

193 P. 3d 839, 843 (2008), the Hawai ‘i Suprene Court stated:

It is well-settled that:

The mootness doctrine is said to enconpass the
circumstances that destroy the justiciability of a
suit previously suitable for determ nation. Put
anot her way, the suit nmust remain alive throughout the
course of litigation to the moment of final appellate
di sposition. Its chief purpose is to assure that the
adversary system once set in operation, remains
properly fueled. The doctrine seens appropriate where
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events subsequent to the judgment of the trial court
have so affected the relations between the parties
that the two conditions for justiciability relevant on
appeal -- adverse interest and effective remedy --
have been conprom sed.

Lathrop [v. Sakatani], 111 Hawai ‘i [307,] 312-13, 141 P.3d
[480,] 485-86 (citations omtted) (format altered); see also In re
Doe Children, 105 Hawai ‘i 38, 57, 93 P.3d 1145, 1164 (2004)
(stating that "the two conditions for justiciability relevant on
appeal [are] adverse interest and effective remedy").

"A case is noot if it has lost its character as a
present, |live controversy of the kind that nmust exist if courts
are to avoi d advisory opinions on abstract propositions of |aw"

Kona O d Hawaiian Trails Gp. v. Lyman, 69 Haw. 81, 87, 734 P.2d

161, 165 (1987) (internal quotation mark and brackets omtted).
Further, "a case is noot if the reviewing court can no | onger

grant effective relief.” Kaho‘ohanohano v. State, 114 Hawai ‘i

302, 332, 162 P.3d 696, 726 (2007) (initial quotation marks,
brackets, enphasis, citation, and bl ock quotation fornmat
omtted).

It is undisputed that Appellant has vacated the
Property and Appellees are in possession of the Property.
Appel I ant signed a docunent in which he agreed to vacate the
Property in exchange for Appellees' agreement not to seek
attorneys' fees and costs incurred in the sumary possessi on
action. It does not appear that the Wit of Possession was
executed. "The term nation of possession w thout execution of a
wit of possession noots all questions about the validity of the
order authorizing the issuance of the wit of possession and of

the wit itself." Crown Properties, Inc. v. Financial Sec. Life,

Ins. Co., Ltd., 6 Haw. App. 105, 112, 712 P.2d 504, 509 (1985).
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Furthernore, Appellant's |ease has term nated, and
Appel | ant has not denonstrated an entitlenent to regain
possessi on based on his lease, even if this court were to vacate
t he Judgnent for Possession. Therefore, the appeal fromthe

Judgnent for Possession is noot. See Exit Co., Ltd. P ship v.

Airlines Capital Corp., Inc., 7 Haw. App. 363, 366, 766 P.2d 129,

131 (1988) (determning in a sunmary possession case that an
appeal from a judgnent for possession is noot where the appell ant
| egal | y cannot regain possession of the subject prem ses, i.e.,
the Lease is "not subject to renewal or extension,"” should the
j udgnent for possession be vacated by the appellate court).

To the extent that Appellant purports to appeal from
oral or unwitten orders that involve matters that are
i ndependent of, and not resolved by, the Judgnent for Possession
on which this Forgay appeal is based, such orders are
interlocutory and are not subject to appellate reviewin this
appeal .

| T I S HEREBY ORDERED that the Mdttion to Dism ss Appea
is granted. The Appeal in No. CAAP-14-0000782 is dism ssed.

DATED: Honol ul u, Hawai ‘i, Decenber 29, 2014.

Chi ef Judge

Associ at e Judge

Associ at e Judge





