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MVEMORANDUM OPI NI ON
(By: Foley, Presiding J., Leonard and Reifurth, JJ.)

Def endant - Appel | ant Departnent of Human Services, State
of Hawai ‘i (DHS) appeals fromthe Septenber 17, 2013 Fina
Judgnent and the Decenber 3, 2013 First Anended Fi nal Judgnent,
both entered in the Circuit Court of the First Circuit® (circuit
court).

On appeal, DHS contends that sixteen of the circuit
court's seventy-one Findings of Fact (FOF) are clearly erroneous
and eight of the circuit court's thirty-seven Concl usi ons of Law
(COL) are wong. Although not raised in its points on appeal,
DHS al so contends (1) that a third-party's actions constituted a
superseding, intervening crimnal act so to limt DHS s liability
and (2) that the circuit court awarded damages that were not
supported by the evidence.

! The Honorable Gary W B. Chang presided.
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| . BACKGROUND

The m nor decedant (Decedent) was born on July 8, 2008
in Honol ulu, Hawai ‘i to Matthew McVeigh (M. MVeigh) and his
wife, April MVeigh (Ms. MVeigh) (together, MVeighs). The
McVei ghs al so had a daughter (Daughter) who was approxi mately two
years ol d when the Decedent was born

On or about August 22, 2008, the Decedent's prinmary
care physician, Naro L. Torres, MD. (Dr. Torres), saw the
Decedent because he was acting fussy with apparent pain and
inability to use his right arm Dr. Torres requested the
McVei ghs take the Decedent to the Kapi ‘ol ani Medi cal Center for
Wnen and Children (KMOWC) to have his arm exam ned. The
Decedent was di agnosed with a fractured right humerus (upper
arm. \Wen questioned about how the Decedent sustained the
injury, the McVeighs told the staff at KMCWC that they did not
know what caused his injury and that the only possible cause
m ght have been an autonobil e accident that occurred on or about
August 13, 2008. The staff at KMCOWC rejected the MVei ghs
aut onobi | e acci dent expl anati on, however, because the nature of
the Decedent's injury was not consistent with the MVei ghs
tinmeline of events.

In response to the Decedent's injury, KMOWC conducted a
Mul ti-Di sciplinary Team (MDT) case conference that included
vari ous professionals, such as Guardian Ad Litens and Vol unt eer
Guardian Ad Litens (VGAL), social-workers, mlitary
representatives, and nedical staff. The MDT determ ned that the
Decedent had |ikely suffered abuse resulting in his fractured
arm The perpetrator of the Decedent's injury was not
i dentified.

Because there was no adequate explanation for the
Decedent's injury, the Honolulu Police Departnment was contacted
and a case was opened with Child Wl fare Services (CW5) of the
DHS for suspected severe child abuse and neglect. On August 23,
2008, the Decedent and the Daughter were renoved fromthe
McVei ghs' househol d and placed in the custody of DHS. A
supervi sed case was instituted in the Famly Court of the First
Crcuit (famly court) and the MVei ghs signed a voluntary
relinqui shment of custody of the Decedent and the Daughter. The
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famly court appointed a VGAL for the Decedent and a VGAL soci al
wor ker, Jessi e Addi son (Addison).

Based on reconmendati ons from CA5, the famly court
pl aced various conditions on both the MVeighs. The fam |y court
required that M. MVeigh attend anger managenent and parenting
cl asses and that Ms. MVeigh undergo drug rehabilitation for her
nmet hadone addi cti on.

On or about February 25, 2009, DHS returned the
Decedent and t he Daughter to the MVei gh honme under continued DHS
supervision and nonitoring. Gaenson Yuen (Yuen) took over as
case manager for the MVeighs' case in February 2009, the sane
nmont h that the Daughter and the Decedent were returned to the
McVei gh household. As a DHS case manager, Yuen was responsi bl e
for insuring that the McVeighs conplied with the conditions C\5
i nposed and was responsi ble for the safety of the Decedent and
t he Daughter. Yuen worked out of the Leeward Branch of the Child
Protective Services (CPS) Departnment of DHS. His supervisor at
the time was Jal ene- Ann Mastin (Mastin), a social worker who
hol ds a master's degree in social work.

On June 19, 2009, approxinmately four nonths after the
Decedent was returned to the MVei gh househol d, Yuen and Addi son
observed a bruise to the corner of the Decedent's left eye and
| eft cheek area (June 19 bruise). Upon questioning, M. MVeigh
expl ai ned that the Decedent had fallen when he was | earning how
to walk and hit the corner of a table. Yuen did not personally
visit the McVei gh house to ascertain whether M. MVeigh's story
was credi bl e.

Addi son, as the Decedent's VGAL soci al worker, kept
careful notes of the injury. Yuen, however, did not |og the June
19 bruise into the CPS mandatory record keepi ng system (CPSS) as
requi red pursuant to the DHS s codified procedures called the
Green Book. In addition, Yuen did not performa "Child Risk
Assessnent” using the Child R sk Assessnent Matri x.

On August 4, 2009, M. MVeigh took the Decedent to the
Makal apa Naval Health Cinic (Makalapa Cinic) and saw Nuzhat
Bokhari, MD. (Dr. Bokhari) because the Decedent exhibited cold
synptonms. Dr. Bokhari exam ned the Decedent and ordered x-rays
to rule out any bony lesions to the Decedent's old fractured arm
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whi ch was rul ed out. Dr. Bokhari diagnosed the Decedent with an
upper respiratory infection and prescribed nedi cations.

On August 5, 2009, at approximately 1:01 p.m, Yuen
recorded the following into the DHS Log of Contacts:

Consult with Elliot Plourde in Intake. [Yuen] followup with
report of re-harm

The Decedent taken to the [Makal apa Clinic]. Nurse, Lt.
Li sa Barnes reports [y]esterday visit with [the Decedent]
for sore throat. Medi ci ne given to father, [M. MVeigh].
Nurse reports x-ray yesterday also taken. Shows only old
fractures. Nurse confirms no abuse or neglect. Child

rel eased to father. (Note: PCP Dr. Nuzhat [Bokhari]).

Report back to Elliot Plourde status of Makal apa Clinic.

Al so on August 5, 2009, at approximately 1:45 p.m, a
report of concern (August 5 Report) was nade to DHS intake
wor ker, Elliot Plourde (Plourde), with the CPS Hotline. The
caller was the Decedent's babysitter, Keysha Cordona (Cordona).
Cordona reported that she had been babysitting the Decedent and

t he Daughter the past two nonths. She reported the foll ow ng:

(1) Approxi mately one (1) month ago (early July 2009),
[ Cordona] observed a black eye on [the Decedent].
When questioned by [Cordona], M. MVeigh stated that
"[the Decedent] fell while learning to walk."

(2) Approxi mately two (2) weeks ago, [Cordona] observed a
"1 inch long L shaped bruise/red mark on [the
Decedent's] right temple." When questioned by
[ Cordona], M. MVeigh stated "he fell."

(3) Approximately 1 or 2 weeks ago, [Cordona] observed a
"% inch |long bruise between [the Decedent's] right
index finger and thunb and a small bruise on his right
wrist." \When questioned by [Cordona], M. MVeigh
said that [the Decedent] nust have fallen or bunped
his hand on sonet hi ng

Pl ourde recorded Cordona's report of possible re-harmin the
August 5 Report. In that five page report, Plourde noted the
foll ow ng "recent concerns":

(1) [ The Decedent] was fussy on 8/3/09. [The Decedent]
reportedly would not drink his bottle but did eat baby
food. Concerns were reported to M. MVeigh when he
pi cked up [the Decedent and Daughter].

(2) On 8/4/09, [the Decedent] was noted to be fussy again
and [coul d] be "com ng down with something." [Cordona]
called M. MVeigh and asked himto take [the
Decedent] to the doctor as he was not well.

(3) M. MVeigh reportedly made an appointnment for 8/5/09
at 1330 hours, but changed it to 8/4/09. [Cordona]
reported that M. MVeigh took [the Decedent] to the
Makal apa Clinic on 8/ 4/09 and "had a few x-rays and
was prescribed amoxicillin." M. MVeigh returned
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[the Decedent] to the babysitter and he returned to
wor K.

(4) On 8/5/09, [Cordona] observed [the Decedent] to be
"fussy and unable to hold his bottle or lift his
arns.

The concern regarding the Decedent's inability to lift his arns
pronpted Cordona to call the CPS Hotline on August 5, 2009.

After the August 5 Report, Plourde recommended that the
Decedent be seen by his primary care physician and undergo a
conpl ete body exam nation for possible re-harm The exam nati on
woul d determne if the Decedent was bei ng abused and the extent
of his injuries, including what was wong with his arns or
shoul ders. The circuit court determned that there is no
credi bl e evidence that M. MVeigh ever took the Decedent to
visit the Makal apa dinic on August 5, 2009 pursuant to Yuen's
direction.?

In addition, even though the G een Book required the
August 5 Report be referred to the assessnent (investigation) CAS
unit, Yuen told Plourde that he would | ook into the matter
hi msel f and did not refer the August 5 Report to the assessnent
unit. Instead, Yuen told Plourde that he would | et Plourde know
whet her or not a new i ntake should be opened. Furthernore, Yuen
did not perform an assessnent of the Decedent using the Child and
Fam |y Assessnent Matrix, DHS 1517 and did not report the August
5, 2009 reported bruises to the VGAL soci al worker, Addi son.

On Septenber 18, 2009, the Decedent, then 14 nonths
ol d, was found unresponsive, linp, and not breathing in his crib.
The Decedent was taken to KMCOWC and where died two days |ater on
Sept enber 20, 2009. The cause of death was determ ned to be
intracranial injury due to abusive head trauma. The Decedent's

2 During the trial, Yuen testified that "when he | earned of

[ Cordona's] concerns, he instructed M. MVeigh on August 5, 2009 to take [the
Decedent] to the Makalapa Clinic to be exam ned and that M. MVeigh
complied." He also testified that "he spoke to Nurse Barnes, who confirmed
that there was no abuse to, or neglect of, [the Decedent]." Yuen's testinony
is inconsistent with the evidence in the record. At 1:01 p.m on August 5
Yuen recorded in the DHS Log of Contacts that he (1) spoke to nurse Lt. Lisa
Barnes at the Makal apa Clinic and that (2) she reported "no abuse or neglect."
His entry could not have been a follow-up to his instructions to M. MVeigh
to have [the Decedent] exam ned for possible re-harm because the August 5
Report of re-harm was not made until 1:45 p.m of the same day. Based on the
evidence admtted, the circuit court concluded that Yuen's August 5, 2009
entry into the Log of Contacts referred to [the Decedent's] August 4, 2009
doctor's visit for a cold and not for a body exam nation for possible re-harm
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head trauma resulted from M. MVeigh violently shaking or
striking him which caused his brain to be inpacted by the inside
of his skull. There was no evidence as to how nuch shaking or
striking was involved or how |l ong the shaking or striking | asted.
The medi cal exam ner indicated the Decedent woul d have becone
unresponsive at, or close to, the tine that his head injury was
inflicted. M. MVeigh was convicted in the United States Navy

CGeneral Court Martial of the follow ng crimne:

Matt hew R. McVeigh did on or about 18 Septenber 2009, by

cul pabl e negligence, while perpetrating an offense directly
affecting the person of [the Decedent], to wit: a battery,
unl awfully kill [the Decedent] by striking the head and
shaking the body of [the Decedent] with his hands. (Ellipses
and brackets omitted.)

On March 18, 2011, the Decedent's grandnother, Terri
Polm (Polm filed a Conplaint in this wongful death action®

3 Hawai ‘i 's wrongful death statute is found in Hawaii Revised
Statutes (HRS) § 663-3 (Supp. 2013), which provides:

§ 663- 3. Deat h by wrongful act. (a) When the death of a
person is caused by the wrongful act, neglect, or default of any
person, the deceased's |egal representative, or any of the persons
enumerated in subsection (b), may maintain an action against the
person causing the death or against the person responsible for the
death. The action shall be maintained on behalf of the persons
enumerated in subsection (b), except that the | egal representative
may recover on behalf of the estate the reasonable expenses of the
deceased's last illness and burial

(b) I'n any action under this section, such damages may be
gi ven as under the circunmstances shall be deemed fair and just
conpensation, with reference to the pecuniary injury and |oss of
|l ove and affection, including:

(1) Loss of society, companionship, confort, consortium
or protection;

(2) Loss of marital care, attention, advice, or counsel

(3) Loss of care, attention, advice, or counsel of a
reci procal beneficiary as defined in chapter 572C

(4) Loss of filial care or attention; or

(5) Loss of parental care, training, guidance, or
education, suffered as a result of the death of the
person;

by the surviving spouse, reciprocal beneficiary, children, father
not her, and by any person wholly or partly dependent upon the
deceased person. The jury or court sitting without jury shal

all ocate the damages to the persons entitled thereto in its
verdict or judgment, and any damages recovered under this section
except for reasonable expenses of last illness and burial, shal
not constitute a part of the estate of the deceased. Any action
brought under this section shall be commenced within two years
fromthe date of death of the injured person, except as otherwi se
provi ded.
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agai nst DHS and M. MVei gh on behalf of herself and the
Decedent's estate, alleging that DHS was negligent in its
oversight of the Decedent's case. On May 6, 2013, the circuit
court dism ssed Polms individual claimunder HRS § 663-3 and
Polms claimfor negligent infliction of enotional distress.
Pol mM's remai ning clainms on behalf of the Decedent's estate
proceeded to a five day non-jury trial beginning July 2, 2013.
On August 7, 2013, the circuit court entered its
Fi ndi ngs of Fact and Concl usions of Law and Order finding DHS 50%
liable of the total awarded anpbunt of $250, 000.00 in damages to
Pol m as personal representative of the Decedent's estate. The
circuit court determned that DHS had a duty

(1) [to] provide [the Decedent] with conpetent pronpt, and
ampl e protection fromharm (2) to prepare and maintain
required information in DHS's records, and (3) to conduct an
appropriate and professionally conmpetent investigation
pursuant to [HRS] Chapter 587 (the Child Protective Act),
the Hawaii Adm nistrative Rules [(HAR)], and the Green Book
following the [August 5 Report] of apparent potenti al
serious re-harmto [the Decedent] made by babysitter

[ Cordona].

The circuit court further determ ned that,

(1) under principles of respondeat superior, DHS
breached its duty to the Decedent when it did not adequately
i nvestigate the August 5 Report of re-harmto the Decedent, did
not investigate the circunstances relevant to the reported
brui ses stated in the August 5 Report, and did not followthe
procedure set forth in DHS s own G een Book;

(2) that DHS' s failure to properly docunent the
Decedent's June 19 brui se was negligent because when DHS received
the August 5 Report, DHS staff and social workers did not realize
that the report pertained to a different injury or new harmthan
the June 19 brui se;

(3) that DHS was negligent when it failed to informthe
VGAL of the Cordona's August 5 Report; and

(4) that the DHS s negligence was a | egal cause of the
Decedent's death

The circuit court awarded damages for conscious pain
and suffering and the | oss of enjoynent of life to Polm as
representative to the Decedent's estate. On Septenber 17, 2013,
the circuit court entered its Final Judgenent (Final Judgnent).


http:250,000.00
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On Cctober 21, 2013, DHS filed its notice of appeal
fromthe Final Judgnent, in case no. CAAP-13-0004020. On
Novenber 12, 2013, the circuit court entered its "Order Ganting
in Part and Denying in Part '"Plaintiff's Mdtion to Alter or Amrend
Judgnent,' Filed Septenber 24, 2013," (Amended Judgnent) in which
Pol m was awar ded additional costs of $2,651.37, jointly and
several ly against M. MVeigh and DHS, and $4, 856. 06, severally
agai nst DHS. On Decenber 3, 2013, entered the First Anended
Fi nal Judgment .

On Decenber 11, 2013, DHS filed a second Notice of
Appeal fromthe Final Judgnent and the First Anended Fi nal
Judgnent in this instant proceedi ng, case no. CAAP-13-0006029.

On January 21, 2014, case no. CAAP-13-0006029 and case no. CAAP-
13- 0004020 were consol i dated under case no. CAAP-13-0006029.

1. STANDARD OF REVI EW
A Fi ndi ngs of Fact

“In this jurisdiction, a trial court's FOFs are subject
to the clearly erroneous standard of review An FOF is clearly
erroneous when, despite evidence to support the finding, the
appellate court is left with the definite and firm conviction
that a m stake has been commtted.” Chun v. Bd. of Trs. of the
Enpl oyees' Ret. Sys. of the State of Hawai ‘i, 106 Hawai ‘i 416,
430, 106 P.3d 339, 353 (2005) (internal quotation marks,
citations, and ellipses omtted). "An FOF is also clearly
erroneous when the record | acks substantial evidence to support
the finding. [The Hawai ‘i Suprenme Court has] defined
'substantial evidence' as credible evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a conclusion.” Leslie v. Estate of
Tavares, 91 Hawai ‘i 394, 399, 984 P.2d 1220, 1225 (1999)

(internal quotation nmarks and citations omtted).

B. Concl usi ons of Law
A COL is not binding upon an appellate court and is
freely reviewable for its correctness. [ The appell ate]

court ordinarily reviews COLs under the right/wrong
standard. Thus, a COL that is supported by the trial court's
FOFs and that reflects an application of the correct rule of
law will not be overturned. However, a COL that presents

m xed questions of fact and law is reviewed under the
clearly erroneous standard because the court's concl usions
are dependent upon the facts and circunstances of each

i ndi vi dual case.
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Chun, 106 Hawai ‘i at 430, 106 P.3d at 353 (internal quotation
mar ks, citations, and brackets in original omtted).
[11. DI SCUSSI ON

A The circuit court's FOFs were not clearly erroneous.

DHS contends the following FOFs are clearly erroneous:
20, 21, 23, 29, 31, 32, 35, 37, 39, 44, 47, 48, 57, 60, 62, and
67.

1. FOF 20

20. Although Gwenson Yuen had the title of "social
wor ker", M. Yuen was not a |licensed social worker nor did
M. Yuen ever obtain any college degrees in the area of
social work or ever attend any coll ege or university courses
in social work; all of M. Yuen's social worker training was
on the job. As a social worker for a governmental agency,
M. Yuen was not required to be licensed as a social worker.

DHS contends that "[t]he court sinply was wong - the
uncontradi cted evidence was [Yuen's] testinony that his "title
was CASP, child abuse specialist . . . | was not a social
worker. . . . | have not been a social worker, by that title.""
While Yuen did testify that his title was child abuse speciali st,
even Yuen often referred to hinself as a social worker during his
testinony. Thus, even if DHS s contention is true, we fail to
see how such an error prejudiced DHS and hold that the error
woul d have been harm ess. See Hawaii Rules of Evidence Rule
(HRE) 103(a) (Supp. 2013).

2. FOF 21

21. [Yuen] did not consider that the Decedent was
removed fromthe MVeigh household due to suspected child
abuse, even though it was contained in the case files and
records of [the Decedent] and [ Daughter]. He t hought [the
Decedent] was removed because of negl ect.

DHS contends "[Yuen] actually testified that his
under st andi ng when he received the case was that 'neither
[ parent] can be ruled out as the perpetrator of harm[the broken
arm.'" (Brackets in original.)

There is substantial evidence in the record to support
the circuit court's finding that Yuen believed the children were
renoved because of neglect. Yuen was asked on direct if the case
was a negl ect case, Yuen answered, "The issues were supported by
the famly service plan, which pointed to parenting classes,
whi ch woul d point to neglect issues.”™ |In addition, several other
W tnesses testified that, based on Yuen's deposition, he
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m sunder st ood the Decedent's case to be a neglect case. "[I]t is
wel | -settled that an appellate court will not pass upon issues
dependent upon the credibility of witnesses and the wei ght of the
evidence; this is the province of the trier of fact." 1noue v.

I noue, 118 Hawai ‘i 86, 101, 185 P.3d 834, 849 (App. 2008)
(internal quotation marks and citations omtted). FOF 21 is not
clearly erroneous.

3. FOF 23

23. The VGAL social worker kept careful notes of the
injury; however, [Yuen] did not log the injury (including
its location and description) into the CPS mandatory record
keepi ng system known as CPSS, which was required so that any
soci al worker or CPS worker at any time, when checking [the
Decedent's] case on the CPSS, would be able to see his case
hi story including the details of any injury or abuse and
reports of harm [Yuen] also did not performa "Child Risk
Assessment” using the Child Risk Assessnment Matrix and
conmpl ete the required DHS forms such as DHS 1507 ("Report
[of harm On Active Case" ("Case Management Case")) or form
DHS 1506 (" Report on Active Case" ("Assessment Case") [sic]
for the June 19, 2009 left black eye/cheek injury to [the
Decedent].

On appeal, DHS does not argue that Yuen did, in fact,
performa "Child R sk Assessnent"” using the Child R sk Assessnent
Matrix. Instead, DHS contends that "[Yuen] was not required to
conpl ete such an assessnent nmatrix since the doctor had confirned
that there was no abuse or neglect.” DHS s argunent is an
attenpt to justify why Yuen did not perform an assessnent using
this matrix. Insofar as DHS does not present a discernible
argunent challenging the facts contained in FOF 23, we deem DHS' s
chal l enges to this finding waived. See Kaho‘ohanohano v. Dep't
of Human Servs, State of Hawaii, 117 Hawai ‘i 262, 297 n.37, 178
P.3d 538, 573 n.37 (2008); see also Hawai ‘i Rul es of Appellate
Procedure (HRAP) Rule 28(b)(7) ("Points not argued may be deened
wai ved. ").

4. FOFs 29, 31, 32, and 39

29. The August 5, 2009 entries in the Log of Contacts
by social worker [Yuen] and intake worker [Plourde] is
confusing and shows the inaccuracy and sl oppiness of DHS
record- keepi ng. It is not possible for [Yuen] to have had a
conversation with [Pl ourde] on August 5, 2009 at 1:01 p.m
about a "report of re-harm' that was not made until 1:45
t hat same day. DHS did not offer any plausible explanation
of this anomaly in the Log of Contacts record. Logi c and
common sense dictates that CPS intake worker, [Plourde], who
received the enmergency call from|[Cordona] at 1:45 p.m on
August 5, 2009, could not have reported [Cordona's] concerns
to [Yuen] until sometime after 1:45 p.m on August 5, 2009
Therefore, either [Plourde's] report of his conversation
with [ Cordona] at 1:45 p.m is wrong or [Yuen's] report of
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his activities at 1:01 p.m is wrong. However, in either
event, DHS failed to offer any candid explanation for the
confused state of the record in its Log of Contacts for
August 5, 2009.

31. [Yuen] reported in the August 5, 2009 Log of
Contacts that he spoke to nurse Lt. Lisa Barnes, who
reported "no abuse or neglect."” This conversation was not
based upon an August 5, 2009 visit by [the Decedent] to the
Makal apa Clinic in response to the August 5, 2009 report by
babysitter [Cordona]. Lt. Barnes' report is based upon [the
Decedent's] August 4, 2009 visit to the Makalapa Clinic for
a cold, not for possible re-harmor injury. The [circuit]
court knows this to be true because, in [Yuen's] August 5
2009 Log of Contacts entry, he states: "Nurse, Lt. Lisa
Barnes reports yesterday visit with [the Decedent] for sore
throat. . . . Nurse reports x-ray yesterday al so taken
Shows only old fractures. Nurse confirms no abuse or
negl ect. [The Decedent] released to father." Exhibit O at
page 000764 (enphasis added). "Yesterday refers to August
4, 2009, not August 5, 2009

What is curious is that [Yuen] appeared to rely upon
an opinion by Lt. Barnes of "no abuse or neglect" that is
based upon an August 4, 2009 wellness exam nation and not an
August 5, 2009 possible re-harmor injury evaluation. This
indicates that (1) [Yuen] erroneously relied upon a
statement by Lt. Barnes of "no abuse" that was not based
upon the August 5, 2009 report of concerns by babysitter
[ Cordona] and (2) [Yuen] did not successfully arrange to
have M. MVeigh take [the Decedent] to be exami ned by a
medi cal professional in response to [Cordona's] August 5
2009 reports of concerns. The [circuit] court finds that
[ Yuen] either (1) m scommunicated with Lt. Barnes, (2)
failed to verify with Lt. Barnes that M. MVeigh foll owed
through with his direction to take [the Decedent] to see the
doctor on August 5, 2009, (3) improperly relied exclusively
upon information from M. MVeigh that he took [the
Decedent] to see a doctor on August 5, 2009 and that Lt.
Barnes informed himthat there was no abuse without
verifying M. MVeigh's information, or (4) is
m srepresenting the substance of his August 5, 2009 Log of
Contacts entry regardi ng an August 5, 2009 visit to Makal apa
Clinic and what Lt. Barnes stated. In any event, the
[circuit] court finds that any statement of "no abuse" that
is attributed to Lt. Barnes has no basis in fact and any
reliance by DHS upon what Nurse Barnes is alleged to have
stated was erroneous, baseless, ill-advised, and constituted
mal f easance

32. [Plourde] recommended on August 5, 2009 that [the
Decedent, then 13 months old, be seen by his primary care
physici an and undergo a conmpl ete body exam nation to
determ ne whet her [the Decedent] was being abused and the
extend of [the Decedent's] injuries, including what was
wrong with [the Decedent's] arms/shoul ders.

39. [Yuen] was not an assessment worker, not trained
in assessment, and did not refer the report of harmreceived
on August 5, 2009 to the assessment unit, nor did [ Yuen]
review the August 5, 2009 report with the assessment unit
supervisor, [Mastin] which was also required by the DHS
Green Book. Rat her, [Yuen] concluded, based upon faulty or
erroneous i nformation, that the August 5, 2009 report of
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harm from [the Decedent's] babysitter did not warrant an
investigation regarding [the Decedent's] safety. He did not
initiate a new intake to inquire into or investigate whether
ot her action or intervention was appropriate to provide for
[the Decedent's] safety.

[ Yuen] placed near-exclusive, almst mechanica

reliance upon a nmedical opinion of re-harmin order to

determ ne whether he should initiate a new intake. He did

not speak of participating in making a qualitative

determ nation in conjunction with his supervisor regarding

whet her a new intake or other investigatory or protective

action should have been taken in response to [Cordona's]

report. He testified that even if he knew that the August

5, 2009 report of injuries constituted new injuries to [the

Decedent], he would have initiated a new intake if there was

a medi cal opinion of re-harm He did not speak in terms of

the intricate and qualitative decision making process that

the Green Book established for the protection of at-risk

children in need of protection. [Yuen's] approach

effectively defers the new intake initiation decision making

to medical personnel, who in this case did not have the

complete information if they did, in fact, exam ne the

Decedent] on August 5, 2009 pursuant to [Cordona's] report.

This is an unacceptabl e departure fromthe qualitative

process of data evaluation, investigation, and assessnment of

child safety that the Green Book establishes.

DHS provi des no discernible argunent as to why these
FOFs are clearly erroneous. Thus, we deem DHS s chal |l enge to
t hese findings waived. See Kaho‘ohanohano, 117 Hawai ‘i at 297
n.37, 178 P.3d at 573 n.37; see also HRAP Rule 28(b)(7).

5. FOF 35

FOF 35 states that "[Yuen] did not perform an
assessnment of [the Decedent] using the Child and Fam |y
Assessnent Matrix, DHS 1517, as required by the G een Book."
DHS argues that "[t]he uncontradi cted evidence was that the
matri x was to be used by the intake section, not by [Yuen]."

In the circuit court's unchall enged FOF 38, the circuit
court considered this exact argunent and determ ned that "there
is no question that all of the requirenents set forth in the
Green Book did apply to, and bind, defendant DHS." The circuit
court determ ned that Yuen's disclainer that Section 7 of the
G een Book did not apply to him"neither vindicate[d] or
provi de[ d] anything of probative value to the [circuit] court."”
Section 7.3.1(A)(3) of the Geen Book specifically requires that
"[a]ll reports on active child protection cases, regardl ess of
the age of the child, wll be assessed by using the Child and
Fam |y Assessnent Matrix, DHS 1517." DHS does not dispute these

findings and they are, therefore, binding on this court. See

12



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

Ckada Trucking Co., Ltd. v. Bd. of Water Supply, 97 Hawai ‘i 450,
459, 40 P.3d 73, 82 (2002). The circuit court did not clearly
err in finding that the Green Book required an assessnment of the

Decedent and that no assessnent was conduct ed.
6. FOF 37

37. According to the DHS Green Book § 7.3.1.B for
reports of harm or threatened harmto a child who is already
under DHS supervision for prior abuse, "[i]f the report
meets the criteria for investigation pursuant to
departmental procedures, the report needs to be sent to an
assessment CWS unit for immediate crisis intervention
response."” Green Book § 7.3.2.B further provides:

Al'l reports on active cases that warrant investigation
shall be sent to the assessment (investigation) CWS
unit for appropriate action.

The only role of the assessment CWS social worker for
reports of re-harmis to either confirmor not confirm
the report and insure the safety of the child.

Al'l reports are to be sent to the assessment CWS unit
supervi sor for review and assignment pursuant to unit
procedures.

(Brackets and enphases in original.)

DHS does not chall enge the accuracy of the circuit

court's recitation of Sections 7.3.1(B) and 7.3.2(B) of the Geen
Book. Instead, DHS contends that "[s]ince the Makalapa [C]linic
had not found any child abuse or neglect there was no indication
of 'reharmi and that the babysitter's call had been
unsubstantiated; thus there was no basis for a new intake."
DHS s argunent attenpts to justify why DHS did not initiate a new
i ntake for the Decedent and does not dispute the facts contained
within FOF 37. DHS provides no discernible argunent as to why
FOF 37 is clearly erroneous and, therefore, DHS s challenge to
FOF 37 is deened wai ved. See Kaho‘ohanohano, 117 Hawai ‘i at 297
n.37, 178 P.3d at 573 n.37; see also HRAP Rule 28(b) (7).

7. FOF 44

44. [Yuen] did not report and record the | ocation and
description of [the Decedent's] [June 19 bruise] into the
mandat ory CPSS reporting system Had he done so, he and
ot her DHS enpl oyees or agents, including [Mastin], could
have realized on August 5, 2009, that there was evidence of
mul tiple incidents of black eyes to [the Decedent]. Such
informati on woul d indicate possible severe, ongoing physica
abuse to [the Decedent], which would have resulted in the
initiation of a crisis response or new i ntake on Augsut 5
2009.
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DHS contends that "[t]he [circuit court's] finding is
pure specul ation regarding what nore likely than not woul d have
happened since (i) there was no expert testinony regardi ng what
i kely would have occurred, and (ii) there was no evi dence of
"multiple incidents of black eyes,' but, rather one incident that
the guardian ad Iitem and the social worker agreed did not result
fromchild abuse or neglect and an unsubstanti ated report nade
one nonth after an alleged incident.” (Enphasis omtted.)

There is substantial evidence in the record to support
the circuit court's finding of what woul d have happened if Yuen
properly recorded the Decedent's injuries. Yuen testified that
the CPSS registry systemis "a |logging systemthat the social
wor kers and the adm ni stration supervisors use, so that [they're]
all on the sanme page."” Yuen also agreed that one of the purposes
of the CPSS registry systemwas "so that any worker, case worker
for [DHS], who has any contact or involvenent with the children's
case, can go into the CPSS system and see whatever has occurred
| eading up to that point[.]" DHS does not dispute that Yuen did
not |log the June 19 bruise in to the CPSS system Simlarly,

Pol mMs expert witness, Heidi Staples (Staples), a social worker
and the director of the Center for Child Wl fare enployed ny the
University of California Los Angeles, testified that the
docunentation in the Decedent's case was "shockingly Iimted" and
"absolutely not" sufficient.

On appeal, DHS does not challenge the followi ng: (1)
from FOF 41, Yuen did not know the bl ack eye reported by the
Decedent's babysitter, Cordona, on August 5, 2009 was a new and
different injury fromthe Decedent's June 19 bruise; (2) from FOF
41, Yuen's failure to log the June 19 bruise in the CPSS system
as one explanation for why he did not know that the bruises
reported in Cordona's August 5 Report were new injuries; (3) from
FOF 43, Yuen's supervisor, Mstin, was al so unaware that the
Decedent sustained the new injuries that were in the August 5
Report because the June 19 bruise was not properly recorded in
the CPSS system and (4) from FOF 42 and 43, had Yuen or Mastin
known of the possible re-harmto the Decedent, they would have
initiated a crisis response.

14
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"It is well settled that the [circuit court], sitting
as the trier of fact, is free to make all reasonable and rati onal
i nferences under the facts in evidence, including circunstanti al
evidence." See Estate of Klink ex rel. Klink v. State, 113
Hawai ‘i 332, 352, 152 P.3d 504, 524 (2007) (internal quotation
makes and citation omtted). The circuit court reasonably
inferred that if Yuen had properly | ogged the June 19 bruise in
the CPSS system other DHS enpl oyees coul d have determ ned that
t he August 5 Report of bruises were new and different fromthe
Decedent’'s June 19 bruise and, therefore, would have initiated a
crisis response. FOF 44 is not clearly erroneous.

8. FOFs 47 and 48

47. The information regarding the [June 19 bruise]
was not properly and timely reported by the intake worker or
the social worker as required by |law to appropriate child
wel fare professionals or to the [family court].

48. The information regarding the July 2009 bl ack
eye, which was reported on August 5, 2009 by babysitter
[ Cordona], was not properly and timely reported by the
soci al worker as required by law to other appropriate child
wel fare professionals or to the [family court].

The information regarding [the Decedent's] July 2009
bl ack eye, which was reported by [Cordona], should have been
reported to the [fam |y court] in the September 21, 2009

Safe Fam |y Honme Report. However, it was not included in
that report. [Famly court] . . . ordered an investigation
into the August 5, 2009 report of a black eye to [the
Decedent].

DHS i nvestigated the matter and prepared a Safe Famly
Home Report dated September 27, 2009, which reported to the
[fam |y court] for the first time, the information [Cordona]l
reported to DHS on August 5, 2009

Al t hough the DHS Safe Fam |y Home Reports of September
21 and 27, 2009 were both prepared after [the Decedent] died
on Septenmber 20, 2009, the failure to report [the
Decedent's] July 2009 black eye until [fam |y court] ordered
an investigation into the July 2009 black eye incident,
together with the failure of the social worker to report
critical information to the VGAL, the VGAL social worker
and supervisor Mastin indicate a failure of DHS to properly
document and report significant, relevant information, and
support the finding and conclusion that DHS breached its
duty to ensure the proper inmplementation of the standards
establi shed by the Green Book and the |law that applies to
child welfare matters.

On appeal, DHS contends that "[t]here is no basis to
report to the Famly Court regardi ng an unsubstanti ated report.
Should this [c]ourt rule that in the future DHS refer every
unsubstantiated report of child abuse or neglect to the Famly
Court, and should the Legislature agree to provide funding for
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t he additional enpl oyees that DHS woul d need to undertake that
wor k, DHS woul d conply. ™

The circuit court found that Yuen did not properly
record the June 19 bruise in the CPSS system and did not
i nvestigate or assess Cardona's August 5 Report of bruises as
requi red under the Green Book. Staples testified that the "case
carrying social worker" is required to investigate reports of
harm but that the policy in place also requires the intake or
assessment worker to investigate the reports of harm This
policy was a "checks-and bal ances-situation, to nmake sure that
serious injuries, especially to cases that were already active,
were thoroughly investigated.” Yuen concluded, based on faulty
information, that no investigation was necessary w thout
consul ting sonmeone trained in assessnent and wi t hout review ng
that report with Mastin, the assessnent unit supervisor, as
requi red under the Green Book. The circuit court found that Yuen
did not follow the established policy.

There is evidence in the record showing that the errors
in the handling of the Decedent's case was not the result of |ack
of staffing or funding, but, instead, was the result of Yuen's
failure to follow the reporting procedures in the G een Book
Staples testified that "[t]here were skilled people in [DHS]" and
that "the supervisor was one of them but they weren't being
given the information by [Yuen], so they couldn't follow up on
all these red flags."” Insofar as Yuen did not follow G een Book
procedures to determ ne whether the reports of re-harmwere
unsubstantiated, FOFs 47 and 48 are not clearly erroneous.

9. FOF 57

57. The failure [of] DHS to properly document
injuries to [the Decedent] and to properly dissem nate such
information to other child welfare professionals working on
[the Decedent's] case was a substantial factor that
prevented the intricate and extensive procedures established
by the Green Book and the applicable law to be engaged to
provide for the protection of [the Decedent] in the instant
case.

Compet ent and consi stent documentation and
communi cation are critical in high risk cases such as [the
Decedent's] case. DHS failed to perform competent and
consi stent docunentation and communi cation by and between
vari ous DHS enpl oyees, other child welfare professionals,
and the [famly court].

DHS enpl oyees and agents also failed to exercise
reasonably appropriate judgment in its handling of [the
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Decedent's] case. DHS enpl oyees' failures actually
prevented or hanpered other child welfare professionals from
doing their jobs to protect [the Decedent].

DHS contends that "[t]here was no expert testinony to
support the Finding of a 'substantial factor'" and that "[t] here
is no evidence that 'DHS enpl oyees' failures actually prevented
or hanpered other child welfare professionals fromdoing their
jobs to protect [the Decedent]." (Enphasis omtted.) W
di sagr ee.

There is substantial evidence in the record to support
the circuit court's determnation that Yuen's failure to foll ow
the procedures in the Green Book was a substantial factor in
preventing the Decedent fromreceiving necessary protection.

Pol mMs expert witness, Staples, testified that Yuen's |ack of
oversight and decision to not assign the case to the assessnent
unit "prevented others fromfollow ng policy and fromstepping in
and possibly saving this child[.]" St apl es based her opi nion
specifically on her review of DHS' s policy on how new referrals
to the agency should be handl ed on active cases. The VGAL soci al
wor ker, Addi son, also stated that "[t]he approach of [her] unit
is always nore on the conservative side" and, in instances of
confirmed abuse, her unit follows the "approach of renoving the
children fromthe home, until such tinme either the [famly court]
determ nes, or the nedical professionals determ ne, exactly what
happened.” W decline to reviewthe circuit court's credibility
determ nation. See |noue, 118 Hawai ‘i at 101, 185 P.3d at 849.
FOF 57 is not clearly erroneous.

10. FOF 60

60. DHS relied excessively and improperly upon a Navy
social worker's home visits and upon DHS office visits in
pl ace of home visits by [Yuen]. DHS failed to make
necessary home visits with its own social workers, thereby
comprom sing the accuracy of DHS's assessment and eval uation
of the safety of [the Decedent's] home environment. This is
particularly true in the instance case because the question
regardi ng whether M. or Ms. MVeigh caused the fracture to
[the Decedent's] armin 2009 was never answered and the only
possi bl e explanation for that injury offered by the MVeighs
(a motor vehicle accident) was medically ruled out as a
possi bl e cause of that injury.

DHS contends that "[t]here was no expert testinony to
support the Finding that 'DHS relied excessively and inproperly'
on a Navy social worker's honme visits nor that home visits by the
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Navy social worker and office visits with the DHS soci al worker
conprom sed 'the accuracy of DHS s assessnent and eval uation.'"

I n support of its contention, DHS reasons that "[t] he capacity of
DHS social workers to nake as many visits as they would like to
make and their reliance on the sonmetines better trained federal
social workers are direct results of Legislative decisions
regardi ng funding of DHS positions.™

Wi le Section 4.7.1(A)(2) of the G een Book indicates
that face-to-face contacts may be nade by other COA5 staff or by
private service providers, it also indicates that "[t] he C\5
social worker will have the ultimte responsibility to eval uate
the risk factors in the hone based on the reports of others and
well as [sic] hinmself/herself.” The G een Book explicitly states
that "[t]he CW5 social worker needs to be the main eval uator of
the famly honme and situation.” Staples and Gant Teruya, the
DHS case nmanager assigned to the case before Yuen, both testified
that visits by Navy personnel was part of the process in
determ ning the Decedent's safety, but that those visits did not
absol ve DHS's responsibility for ensuring the Decedent's safety
and were not a replacenent for honme visits. |In fact, Yuen
hinself testified that he did not believe that there is a rule
that would permt himto rely upon a federal, Navy social worker
to conduct a hone visit in place of his own honme visits.

Section 4.7.1(B) of the Green Book states that
"[o]ffice visits can . . . be used in place of nonthly hone
visits if home visits are not possible or necessary on a nonthly
time table.”™ The circuit court determ ned, however, that "the
DHS soci al workers should not use office visits to replace the
need for hone visits as the DHS social worker will |ose the
advant age of seeing the child and the famly in their own hone
environment, which allows for a better, nore accurate assessnent
of the famly functioning and safety."”

The circuit court found in the unchall enged FOF 59,
that "[monthly home visits are required by Section 4 of the
Green Book." Yuen had office visits with the MVei ghs, but nade
no hone visits because he relied on the Navy social worker, to
make hone visits with the famly. Polms expert wtness,

Stapl es, determined that Yuen's failure to make any hone visits
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was bel ow the standard of care for a case manager of the
Decedent's case— a case which required hypervigilance. Based on
the evidence in record, the testinony of Staples, and the
requi renents as set forth in the G een Book, the circuit court's
determ nation that Yuen relied "excessively and inproperly"” on
the hone visits of the Navy social worker and office visits is
not clearly erroneous. See Estate of Klink, 113 Hawai ‘i at 352,
152 P.3d at 524.

DHS al so contends the circuit court's finding that
the only possible explanation for [the broken arn] offered by
the McVei ghs (a notor vehicle accident) was nedically rul ed out
as a possible cause of that injury' is conpletely wong since the
uncontradi cted evidence was that the children's pediatrician
concluded that it [sic] the broken armnore |likely than not was
the result of the Decedent's sister playing with himor the
nother's inattention.” DHS does not contend the MVei ghs offered
anot her possi bl e explanation for how the Decedent broke his arm
| nstead, DHS argues that the doctor "concluded" that the broken
armwas a result of the Decedent playing with the Daughter or
Ms. MVeigh's inattention.

No doctor reached a conclusion as to what caused the
Decedent injury, as DHS suggests. On Cctober 21, 2008, Tripler
Arny Medical Center physician Tamara M Gigsby, MD. noted that
"al t hough the huneral fracture is indetermne in nature, the
circunstantial information obtained in this case increases the
|ikelihood that an unsupervised sibling or inexperienced,
inattentive nother may have inadvertantly [sic] fractured the
arm" (Enmphasis added.)

Even assum ng arguendo that the MVei ghs of fered
addi ti onal explanations for how the Decedent could have broken
his arm and assum ng arguendo that the circuit court's finding
over | ooked those proffered explanations, we fail to see how such
an error prejudiced DHS. The record indicates that, when the
Decedent's case was first referred to DHS, not even DHS gave
merit to the McVei ghs' expl anations because the Decedent's case
was ultimately classified as a "confirnmed threat of abuse or
negl ect” case. Any omi ssions as to other proffered explanations
constitute harmless error. See HRE Rule 103(a).
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11. FOF 62

62. Whether DHS enployees truly and conpetently
conducted home visits personally, deferred such
responsibilities to Navy personnel, or conducted famly
visits in DHS's offices, if such regular, nonthly visits
were, indeed, performed conpetently by DHS or its agents,
DHS shoul d have noticed at |east some of the signs of
possible re-harmto [the Decedent] that babysitter [Cordona]
reported on August 5, 2009

1. Approx. July 5, 2009: bl ack eye;

2. Approx. June 21, 20009: 1" L shaped
bruise/red mark to
right tenple; and

3. Approx. June 21-28, 20009: %' bruise between
right index finger
and thumb, and a

smal |l bruise to
right wrist.

This means that from m d-June 2009 to m d-July 2009, no one
from DHS observed [the Decedent] so as to notice what the
babysitter reported on August 5, 2009 as signs of re-harm or
injuries to [the Decedent]. Def endant DHS of fered no

expl anati on why the indications of injuries reported by

[ Cordona] were not observed by DHS and recorded or otherwi se
documented in DHS records. DHS failed in both its
obligation to detect signs of possible re-harmor injury to
[the Decedent] and to timely, properly, and accurately
document, report, and record such possible re-harm or
infjuries in DHS' s records. These failures fall below the
standard of care for DHS that are established by |aw.

DHS contends that "[t]he [circuit court] treated the
hearsay, belated reports of the babysitter as facts despite the
actual facts that no nedical personnel substantiated the
babysitter's report, and during this period the DHS soci al worker
conducted office visits on July 1 and July 23 (tw ce as
frequently as required), and the Decedent went to the doctor for
routine visits on July 20 and July 22." DHS contends that,
contrary to the circuit court's finding in FOF 62, it did offer
an explanation for why DHS did not discover signs of re-harm
bet ween m d-June and m d-July 2009. DHS contends that it did not
observe indications of re-harm because the "injuries sinply did
not exist."

DHS stipul ated to the adm ssion of the DHS Log of
Contacts from May 29, 2009 to Septenber 21, 2009 into evidence,
whi ch included Cordona's August 5 Report of re-harm "It is the
general rule that evidence to which no objection has been nade
may properly be considered by the trier of fact[.]" See State v.

Mani pon, 2 Haw. App. 492, 497, 634 P.2d 598, 603 (1981). DHS
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failed to raise a proper objection to the adm ssion of Cordona's
August 5 Report into evidence. Therefore, its argunment on appeal
fails. 1d.

Furthernore, the circuit court's unchall enged FOF 28
noted that "[n]o evidence was introduced to dispute or contradict
the veracity or accuracy of [Cordona's] report,”™ which indicated
t hat she saw brui ses on the Decedent between m d-June and m d-
July 2009. Gven that the circuit court did not err in relying
on her August 5 Report, DHS s argunent that the court erred
because DHS presented evidence contrary to the circuit court's
findings also fails. See Inoue, 118 Hawai ‘i at 101, 185 P.3d at
849. FOF 62 is not clearly erroneous.

12. FOF 67

67. [The Decedent's] death would not have occurred if
[the Decedent] were removed from his famly by DHS. DHS did
have the opportunity and authority to remove [the Decedent]
fromthe McVeigh famly after the [August 5 Report] of
all eged re-harmor injury to [the Decedent] by his
babysitter, [Cordona]. DHS negligently failed to discharge
its duties owed to [the Decedent] in response to the [August
5 Report] by [Cordona].

DHS contends that "[t]here was no expert testinony to
support the [circuit court's] specul ation on what nore likely
t han not woul d have happened based on the State's all eged
negl i gence. "

Pol mMs expert witness, Staples, testified that Yuen's
| ack of oversight "essentially . . . prevented others from
following policy and from stepping in and possibly saving this
child[.]" She described the Decedent's cases as a "case that
cried out for hypervigilance" and that, "in [her] opinion, [the
Decedent] should not have been returned to the parents, but if
that had al ready occurred and then a social worker takes over
that case, the social worker must be acutely aware of what were
the issues that brought this case into court and into the
agency." She believed that DHS has "skilled people” working
there and an "array of services,"” but that Yuen failed to share
t he necessary information so that others could followup. FOF 67
is not clearly erroneous.

B. The circuit court's COLs are not w ong.

DHS chal | enges the followng COLs: 12, 13, 16, 17, 18,

20, 21, and 28.
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1. CaL 12

12. DHS was also required to obtain a witten
psychiatric report, psychol ogical report, or other
mul tidisciplinary consultant team eval uation of the child,
or appropriate famly nmenmbers when the actual or potenti al
threat to the child is believed to be serious and one or
more of the followi ng conditions exist:

(1) It is difficult to determ ne whether abuse or
negl ect has occurred[.]

[DHS] shall make a social study of the child and
famly to determ ne:

(1) Whet her abuse, neglect, exploitation, or
harm did or will occur;

(2) The extent of or threat of harmto the
chil d;

(2) [sic] The potential risk of future or

continued harmto the child[;]

(3) If inportant changes need to take place in
the fam ly before the child may be
expected to have safe and adequate
care;

(8) How nuch departmental supervision is
needed .

DHS contends the circuit court's "conclusion is
directly contrary to the uncontradicted fact that DHS had
obt ai ned psychol ogi cal exam nations of both parents and the
psychol ogi st concluded that his 'only reservation about [Ms.
McVeigh's] ability to function effectively as a parent is the
unexplained injury to her son,' and that he did 'not have
reservations about [M. MVeigh's] ability to function
effectively as a parent, other than the unexplained injury to his
son."" (Ellipses omtted.) DHS does not challenge the circuit
court's determnation that DHS was required to obtain a witten
psychiatric report, psychol ogical report, or other
mul tidi sciplinary consultant team eval uation of the Decedent or
other famly nmenbers. Instead, DHS attenpts to chal |l enge whet her
it had net its responsibility to obtain such a report or
eval uation. Because DHS presents no discernabl e argunment agai nst
COL 12, DHS' s contention is waived. See Kaho‘ohanohano, 117
Hawai ‘i at 297 n.37, 178 P.3d at 573 n.37; see also HRAP Rul e
28(b) (7).
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2. CaL 13

13. DHS has a duty in 2009, through Septenmber, to (1)
provide [the Decedent] with competent, pronmpt, and anple
protection fromharm (2) to prepare and maintain required
information in DHS's records, and (3) to conduct an
appropriate and professionally conmpetent investigation
pursuant to [HRS] Chapter 587 (the Child Protective Act),
the [HAR], and the Green Book following the [August 5
Report] of apparent potential serious re-harmto [the
Decedent] made by babysitter [Cordona].

DHS contends that "DHS conplied with the [HAR] § 17-

920.1-11(a) . . . by evaluating '"the report of conplaint to
insure that it is based on fact,' . . . and by taking 'action as
soon as possible in order to provide inmediate protection to the
child.""™ DHS argues that it conplied with the HAR because it

"imredi ately contacted [the Decedent's] doctor's nurse and
determ ned that the babysitter's report was unsubstantiated.”
DHS does not chall enge what duties it owed the Decedent, as
articulated in COL 13, but instead argues that it did not breach
its duty. Because DHS presents no discernabl e argunent against
COL 13, DHS' s contention is waived. See Kaho‘ohanohano, 117
Hawai ‘i at 297 n.37, 178 P.3d at 573 n.37; see also HRAP Rul e
28(b) (7).

3. COLs 16 and 17

16. DHS breached its duty to [the Decedent] to
adequately investigate the report of apparent re-harm made
on August 5, 2009 and failed to take adequate steps to
protect [the Decedent] who at 13 months of age was
defensel ess and conpletely vul nerable to repeated abuse

17. DHS breached its duty to [the Decedent] to
adequately investigate or otherwi se evaluate the
circumstances relevant to the [August 5 Report] of apparent
re-harm which report was received by DHS just one nonth
before [the Decedent's] death.

DHS contends that it "imedi ately contacted [ M.
McVei gh] to take [the Decedent] to the doctor, learned that [ M.
McVei gh] had taken [the Decedent] one day earlier and confirnmed
with the nurse that no child abuse or neglect was noted.” The
circuit court, however, found that "any statenent of 'no abuse
that is attributed to [nurse] Lt. Barnes has no basis in fact and
any reliance by DHS upon what Nurse [Lt.] Barnes is alleged to
have stated was erroneous, baseless, ill-advised, and constituted
mal f easance."” Because FOFs upon which the circuit court relied
are not clearly erroneous, COLs 16 and 17 are not w ong.
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4. COLs 18, 20, and 21

18. DHS breached its duties to [the Decedent] set
forth in DHS's own Green Book requiring the DHS to perform a
child risk assessnment for [the Decedent] and to initiate a
crisis intervention to protect [the Decedent] followi ng the
reports of severe harm including a black eye to [the
Decedent's] left eye observed in June 2009 and facial/head
bruising to [the Decedent's] right eye/face observed in July
20009.

20. DHS failed to informthe VGAL of the report of
apparent re-harmreceived on August 5, 2009. The VGAL kept
careful notes of the location of the [June 19 bruise]
suffered by [the Decedent] and woul d have been able to
appri se DHS staff and social workers that the July 2009
bl ack eye/ bruising reported on August 5, 2009 to [the
Decedent's] right face/head was a new injury and thus a
crisis intervention, including calling 911 and removing [the
Decedent] from the abusive home, should have been initiated

21. DHS further breached its duty to protect [the
Decedent], to take custody of and remove him fromthe
McVei gh home, and to conduct a reasonable and conpetent
investigation of the reports of suspected child abuse in the
weeks | eading up to the death of [the Decedent].

DHS contends that "[s]ince the babysitter's report was
unsubstantiated by the doctor, DHS had no | egal basis for taking
any further action.” DHS relied on Yuen's determ nation that
Cordona's August 5 Report was "unsubstantiated” to support its
argunment that Yuen was not required to investigate or further
assess reports of re-harmto the Decedent.

The Hawai ‘i Supreme Court in Kaho‘ohanohano detern ned
that the Child Protective Act,* the HAR ° and DHS s G een Book
establish the | evel of care DHS owes to children under its
supervi sion. Kaho‘ohanohano, 117 Hawai ‘i at 297, 178 P.3d at 573.
The circuit court determ ned that Yuen did not follow the G een
Book procedures in determ ning whether Cardona's August 5 Report
was substantiated or unsubstantiated. |nstead, Yuen diverted
fromthe procedures in the Green Book and conducted his own
assessnment of Cardona's August 5 Report that "placed near-
excl usive, al nost mechanical reliance upon a nedical opinion of
re-harmin order to determ ne whether he should initiate a new
intake.” The circuit court found that Yuen's approach
"effectively defers the new intake initiation decision making to

4 HRS 88 587-1 et seq. (2006 Repl.) (repeal ed Septenmber 1, 2010).
5 HAR 88 17-920.1 et seq. (repeal ed December 9, 2010).
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nmedi cal personnel, who in this case did not have the conplete
information if they did, in fact, exam ne [the Decedent] on
August 5, 2009 pursuant to [Cordona's] report."” Based on the
medi cal opinion, Yuen determ ned the babysitter's report was
unsubstanti ated even though he was not trained in assessnent, did
not follow the standard Green Book procedure for assessing
reports of re-harm and did not consult with a DHS enpl oyee who
was trained in assessnent.

Pol mMs expert witness, Staples, testified that Yuen's
response to the bruises reported in the August 5 Report fel
bel ow the required standard of care and was not reasonabl e given
the high-risk nature of the Decedent's case. Furthernore, the
circuit court found that Yuen's actions to be "an unacceptabl e
departure fromthe qualitative process of data eval uation
i nvestigation, and assessnent of child safety that the G een Book
establishes.” Gven that Yuen failed to foll ow even the m nima
standard of care necessary to ensure the Decedent's safety by
referring the case to a soneone trained in assessnent and failed
to assess the credibility of the report of re-harm pursuant to
establ i shed Green Book procedure, DHS s continued reliance on the
report being "unsubstantiated"” is msguided. Thus, CO.s 18, 20,
and 21 are not w ong.

5. COL 28

COL 28 concludes that "Defendant DHS s negligence was a
| egal cause of [the Decedent's] death.” DHS contends that
"[t]here was no expert testinmony to support what nore |ikely than
not woul d have occurred but for the State's all eged negligence
and thus the conclusion is not based on any evidence and i nstead
is a nere expression of the court's constant specul ation.™
(Enmphasis omtted.) DHS s contention is false given that
Staples, testified that departures fromthe standard of care were
a factor in the Decedent's death and that the Decedent's death
was avoi dabl e had proper procedure been foll owed. Furthernore,
Staples, testified that Yuen's |ack of oversight "prevented
others fromfollow ng policy and from stepping in and possibly
saving [the Decedent.]"

| n Kaho‘ohanohano, the Hawai ‘i Supreme Court stated that
an "actor's negligent conduct is a |l egal cause or harmto another

25



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

if (a) his or her conduct is a substantial factor in bringing
about the harm and (b) there is no rule of law relieving the
actor fromliability because of the manner in which his or her
negli gence has resulted in the harm" Kaho‘ohanohano, 117 Hawai ‘i
at 305, 178 P.3d at 581 (quoting Mtchell v. Branch, 45 Haw. 128,
132, 363 P.2d 969, 973 (1961) (block quote format altered)). The
circuit court was not wong in concluding that DHS s negli gence
was the | egal cause of the Decedent's death. COL 28 is not

wWr ong.

C. M. MVeigh's crimnal act was not an intervening,
super sedi ng cause of the Decedent's death, so as to limt
DHS s liability.

DHS contends that "[t]he intervening supersedi ng
crimnal conduct of M. MVeigh was not reasonably foreseeable,
thus the State cannot be liable for it."

Absent a special relationship, Hawai ‘i courts have been
reluctant to extend liability when a third party's crimnal act
is involved. See Wlsk v. State, 68 Haw. 299, 301-02, 711 P.2d
1300, 1302 (1986) (holding that the state is not liable to
victinms of a third-party's crimnal act when no speci al
rel ati onship exists between the State and the victin); Kau v.
Cty and Cnty. of Honolulu, 6 Haw. App. 370, 373-74, 722 P.2d
1043, 1046-47 (1986) (holding that a nmunicipality is not |iable
for crimnal acts of third-party where there is no speci al
relati onship between the nmunicipality and victim; Seibel v. Cty
and Cnty. of Honolulu, 61 Haw. 253, 257-58, 602 P.2d 532, 536
(1979) (holding that the city has no duty to control the behavior
of athird-party where there is no special relationship between
city and victin). The Hawai ‘i Supreme Court has held, however,

t hat when a defendant has a special relationship with the victim
of a crinme, the defendant has a duty to protect the victimfrom
unreasonabl e risk of harmand is, therefore, liable for
foreseeable crimnal acts. See Knodle v. Wi ki ki Gateway Hotel,
Inc., 69 Haw. 376, 386-87, 742 P.2d 377, 384-85 (1987) (holding
that the hotel had a special relationship with a hotel guest so
as to have a duty to protect the guest from any foreseeable
crimnal acts). The test to determine if a third-party's
crimnal act was foreseeable is whether "there is sone
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probability of harmsufficiently serious that [a reasonabl e and
prudent person] would take precautions to avoid it." 1d. at 388,
742 P.2d at 385 (internal quotation marks and citation omtted).
The suprene court has already determned, in
Kaho‘ohanohano, that there is a special relationship between DHS,

DHS soci al workers and children suspected of abuse. The suprene
court held that, based on the Child Protective Act and the

regul atory mandates, the legislature "has created a duty fl ow ng
to children specifically identified to DHS as being the subject
of suspected abuse.” 1d. at 290, 178 P.3d at 566. DHS is,
therefore, "obligated to protect that specific class of children
froma specific kind of harmthat will |likely continue if the
statutory duty is ignored.” 1d. DHS s duty to the protected the
class of children extends to third-party crimnal acts, if such
acts are reasonably foreseeable. See Knodle, 69 Haw. at 386-87,
742 P.2d at 384- 85.

It is undisputed that the Decedent fell within the
class of children DHS is statutorily obligated to protect and
that DHS had a duty to prevent further abuse to him See
Kaho‘ohanohano, 117 Hawai ‘i at 290, 178 P.3d at 566. The rel evant
guestion on appeal is whether M. MVeigh's crimnal abuse of the

Decedent was not foreseeable so to be an intervening superseding
cause of the Decedent's death. See Knodle, 69 Haw. at 386, 742
P.2d at 384.

DHS argues that M. MVeigh's crimnal actions were not
foreseeabl e and, therefore, it should not be liable for the

Decedent's death. In support of its argument, DHS reasons that
“"[f]rom[the Decedent's] birth until his death, M. MVei gh was
cooperative, responsible, and regularly took [the Decedent] to
the doctor if he seenmed sick or injured" and, thus, DHS could not
have anticipated that M. MVei gh woul d cause serious harmto the
Decedent .

DHS was involved in the Decedent's case because in 2008
it recognized a probability of harmto the Decedent and becane
statutorily required to take precautions to avoid such harm See
Kaho‘ohanohano, 117 Hawai ‘i at 290, 178 P.3d at 566. Fromthe
time the Decedent's case was opened until the tinme of his death,
DHS determ ned that the perpetrator of the Decedent's 2008 broken
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arm was unknown and consi dered both M. and Ms. MVeigh, the
Decedent's caregivers at the tine, to be possible perpetrators of
hi s harm

G ven the Decedent's vul nerabl e age when he suffered
his broken arm and that his perpetrator renmai ned unknown, the
Decedent's case was deened to be a particularly "high-risk case.”
Based on that understanding, DHS required that both M. and Ms.
McVei gh nmeet various conditions in order to reunite with the
Decedent. The MVei ghs al so remai ned under DHS supervi sion up
until the Decedent's death.

Pol mMs expert witness, Staples, testified that the
Decedent's case was serious, so Yuen should have been
"inquisitive" and "vigilant"” of both M. and Ms. MVeigh. She
further testified that DHS placed too much focus on Ms. MVeigh
and not enough focus on M. MVeigh, especially given that the
perpetrator of the Decedent's injury was unknown. Staples
testified that Yuen considered Ms. MVeigh as "the problem™
Conversely, M. MVeigh was "cooperative" and "likeable," so Yuen
“relied on [hin]." Yuen saw M. MVeigh's cooperation as
protection, but Staples testified that "to assune that one is not
abusing their child because they' re acting cooperatively with the
social worker is in error." Staples also testified that "there
were red flags" and "indicators" that Yuen should have picked up
on or investigated, which he did not. Such red flags included
the stress the father was under fromhis job, Ms. MVeigh's
nmet hadone addi ction, doctor reports that the MVei ghs were inept
at neeting the children's needs during doctor visits, and the
nature of the August 4 doctor visit report, which Staples
descri bed as "concerning.” M. MVeigh's crimnal act was
f oreseeabl e and not an intervening superseding act so to limt
DHS s liability.

D. The circuit court's award of general damages was supported
by sufficient evidence.

DHS chal l enges the circuit court's award of danages.
The Hawai ‘i Supreme Court has stated that

[a] finding of an amount of damages is so nuch within the
excl usive province of the jury that it will not be disturbed
on appellate review unless pal pably not supported by the
evi dence, or so excessive and outrageous when consi dered
with the circumstances of the case as to denonstrate that
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the jury in assessing damages acted against the rules of |aw
or suffered their passions or prejudices to m slead them

Brown v. Cark Equi prent Co., 62 Haw. 530, 536, 618 P.2d 267,
271-72 (1980) (quoting Vasconcellos v. Juarez, 37 Haw. Terr. 364)
(1946). "A simlar test is used in a jury-waived case and the
inquiry on reviewis limted to whether, upon the evidence

adduced, reasonable nen could have cone to the same conclusion as
the jury, or the trial court in a jury-waived case." Kang v.
Harrington, 59 Haw. 652, 663, 587 P.2d 285, 292 (1978) (citations
and internal quotation marks omtted). This "test is the sane
whet her general or punitive damages are concerned.” [d. at 63,
587 P.2d at 292-93.

"CGeneral damages enconpass all the damages which
naturally and necessarily result froma | egal wong done.™
Dunbar v. Thonpson, 79 Hawai ‘i 306, 315, 901 P.2d 1285, 1294
(App. 1995) (citing Ellis v. Crockett, 51 Haw. 45, 50, 451 P.2d
814, 819 (1969)). "Such danmages follow by inplication of |aw
upon proof of a wong and include such itens as physical or

mental pain and suffering, inconvenience, and | oss of enjoynent
whi ch cannot be neasured definitively in nonetary terns.”
Dunbar, 79 Hawai ‘i at 315, 901 P.2d at 1294 (citations omtted);
see HRS § 663-8.5 (1993)¢°.

The circuit court determned that "the estate of [the
Decedent] sustai ned general damages for conscious pain and
suffering prior to his unresponsiveness on Septenber 18, 2009 and
the |l oss of enjoynent of life[.]" The circuit court awarded a
total of $250,000 in general damages to Polm as representative
of the Decedent's estate, without indicating how much it was
awar di ng for each class of general damages.

6 HRS § 663-8.5 provides

8§ 663-8.5 Noneconom ¢ damages; defined. (a)
Noneconom ¢ damages which are recoverable in tort
actions include damages for pain and suffering, menta

angui sh, disfigurement, |oss of enjoyment of |ife,
l oss of consortium and all other nonpecuniary |osses
or claimns.

(b) Pain and suffering is one type of
noneconom ¢ damage and means the actual physical pain
and suffering that is the proximate result of a
physical injury sustained by a person.
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1. Pai n and Suffering

DHS contends that "[s]ince [the Decedent] | ost
consci ousness al nost instantly (based on the report of the
nmedi cal examner . . .), any claimfor pain and suffering nust be
limted to damages for a few seconds of consciousness.”

"[ T] he question of danmages for pain and suffering
shoul d be viewed as one of fact. The jury nust determ ne whet her
and to what extent conscious pain and suffering were sustained."”
Ferreira v. Gen. Mdtors Corp., 4 Haw. App. 12, 18, 657 P.2d 1066
1071 (1983) (block quote format altered) (quoting Rohlfing v.
Moses Akiona, Ltd., 45 Haw 373, 397, 369 P.2d 96, 108 (1961),
overrul ed on other grounds by Geene v. Texeira, 54 Haw. 231
505 P.2d 1169 (1973)). See Kang, 59 Haw. at 663, 587 P.2d at
292-93 (stating that the sane analysis is used in a jury-waived
trial).

The circuit court concluded that "[the Decedent]
experienced conscious pain and suffering fromthe shaking or
i mpact to which his father subjected himon or about Septenber
18, 2009, which led to [the Decedent's] death two days later."

Al t hough the autopsy report indicated that the Decedent becane
"unresponsive at, or close to, the tinme he suffered his head
trauma[,]" the circuit court determ ned that the Decedent "was
ol d enough to experience the fright, pain, suffering, enotional
duress and distress, confusion, and trauma that resulted from
bei ng physically attacked by his father, up until the tine [the
Decedent] was rendered unresponsive." DHS did not chall enge

t hese concl usi ons.

The Hawai ‘i Supreme Court has determ ned that pain and
suffering is nmeasured by what the trier of fact "considers wll
reasonably conpensate the plaintiff for the pain and suffering or
anguish in light of the intensity and extend thereof as discl osed
by the evidence.” Barretto v. Akau, 51 Haw. 383, 394, 463 P.2d
917, 923 (1969) (ellipsis, citation, and internal quotation marks
omtted). Based on the conscious pain and suffering that the

Decedent experienced prior to his unresponsiveness, the circuit
court's award of pain and suffering was not erroneous.
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2. Loss of Enjoynent of Life

DHS contends that "since [the Decedent] | ost
consci ousness al nost i medi ately and there was no evidence of how
he had enjoyed life or how he woul d have enjoyed |ife, only
m ni mal damages coul d be awarded” for |oss of enjoynent of life.
DHS argues that, |ike danages for pain and suffering, damages for
| oss of enjoynment of life should also be limted "to the period
between an injury and the | oss of consciousness.™

In Ozaki v. Ass'n of Apartnent Owmers of Discovery Bay,
87 Hawai ‘i 273, 954 P.2d 652 (App. 1998) aff'd in part, rev'd in
part on other grounds by, 87 Hawai ‘i 265, 954 P.2d 644 (1998),
this court specifically held that recovery for | oss of enjoynent
of life is available in wongful death actions. 1d. at 289, 954
P.2d at 668. This court noted that "[t]o hold ot herw se would
permt one who is nerely injured by a tortfeasor to recover
damages for | oss of enjoynent of life but prevent the estate of
one who dies fromhis or her injuries froma simlar recovery."
Id.; see HRS § 663-7 (1993).7 The court noted that

[tl]his view was vividly expressed in Jones v. Shaffer, 573
So.2d 740, 746 (M ss. 1990)(concurring opinion), which
st at ed:

A person tortiously injured, and permanently di sabl ed
in consequence, may recover for the dim nished joy of
l'iving. If this view does not hold for wrongful death
cases, our law gives off unfortunate incentives. W
invite the tortfeasor who runs over a pedestrian to
back up and do it again and be sure his victimis
dead.

Ozaki, 87 Hawai ‘i at 289, n.36, 954 P.2d at 668 n. 36.

"[1]t is generally accepted that unless the survival
statute limts damages, the recovery is the sane one the decedent
woul d have been entitled to at death.” 1d. at 288, 954 P.2d at

! HRS § 663-7 provides:

8§ 663-7. Survival of cause of action.
A cause of action arising out of a w ongful
act, neglect, or default, except a cause of
action for defamation or malicious
prosecution, shall not be extinguished by
reason of the death of the injured person.
The cause of action shall survive in favor of
the |l egal representative of the person and
any damages recovered shall formpart of the
estate of the deceased.
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667 (brackets, citation and internal quotation marks omtted).
DHS argues that a decedent's danmages for | oss of enjoynent of
life should, in fact, be limted by death. Insofar as DHS s
argunment runs counter to our holding in Ozaki, we decline to
adopt DHS' s approach and hold that, under HRS § 663-7, a
decedent's recovery for loss of enjoynent of life is not limted
by deat h.
V. CONCLUSI ON

The Septenber 17, 2013 Final Judgnment and the Decenber
3, 2013 First Amended Final Judgnent both entered in the Crcuit
Court of the First Crcuit are affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 30, 2014.
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