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NO. CAAP-12- 0000773
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

KAPELI M KA LAFAELE, Petitioner-Appellant, v.
STATE OF HAWAI ‘I, Respondent - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(S.P.P. NO. 10-1-0084; CR NO. 06-1-1590)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, Chief Judge, Leonard and Reifurth, JJ.)

Petitioner-Appellant Kapeli M ka Lafaele (Lafaele)
appeals fromthe Order Denying Petition to Vacate, Set Aside, or
Correct Judgnent or to Release Petitioner From Custody, Filed
Novenber 4, 2010, filed on August 3, 2012 (Order Denying
Petition), in the Grcuit Court of the First GCrcuit (Crcuit
Court).?

On August 27, 2007, in C. No. 06-1-1590, Lafaele was
found guilty of Assault in the First Degree after pleading guilty
to that charge, as a | esser included offense of Mansl aughter.
Laf ael e was sentenced to five years probation with 18 nonths
i nprisonnment as a special condition.

On January 25, 2010, the Crcuit Court revoked
Laf ael e' s probation and resentenced himto ten years
i ncarceration.

On Novenber 4, 2010, Lafaele filed a Petition to
Vacate, Set Aside, or Correct Judgnent or to Rel ease Petitioner

! The Honorable Richard W Pollack presided.
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From Custody (Petition). 1In the Petition, Lafaele contended
that: (1) he did not voluntarily and knowi ngly enter into the
guilty plea; (2) trial counsel failed to disclose favorable
evidence to himprior to his plea, i.e., that a prosecution

W t ness was unavail able; (3) trial counsel refused to file an
appeal ; and (4) trial counsel provided ineffective assistance of
counsel for conmtting the alleged errors above.

On August 3, 2012, after a hearing on the Petition, the
Circuit Court entered the Order Denying Petition, which concluded
that Lafaele's Petition was without nerit.

On appeal, Lafaele clains the GCrcuit Court erred by
denying the Petition because he received ineffective assistance
of trial counsel. Lafaele contends that trial counsel failed to
informhimthat the State was not ready to proceed with its
material witness and that trial counsel failed to file an appeal
fromhis guilty plea and probation revocati on on January 25,

2010.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Lafaele's points of error as foll ows:

(1) Lafaele was aware of issues regarding the
availability of a State's witness prior to entering into a guilty
pl ea agreenent for Assault in the First Degree, as a |l esser
i ncl uded of fense of Mansl aughter. A transcript of the June 14,
2007 trial proceeding indicates that Lafaele was present when his
counsel objected to the State's anticipated Opening Statenent.
Hs trial counsel stated that the witness was not inmediately
available for trial, therefore, she objected to any reference to
phot ogr aphs that were dependent on the witness's testinony. The
State responded that it would bring the witness to court in a
gurney if necessary. The State did not concede that the w tness
woul d not testify at trial. The State's Qpeni ng Statenent
all eged that the witness was present at the tinme of the incident
but it did not indicate that the witness would actually testify
or what the witness would testify about at trial. 1In the
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defense's Opening Statenent, Lafaele's trial counsel described
the witness as very intoxicated and uncooperative or unresponsive
to police questioning at the tinme of the incident but able to
describe the incident in vivid detail |ater when he was sober.

In addition, at the July 30, 2012 hearing on the
Petition, Lafaele's trial counsel testified that after the State
notified the Crcuit Court about difficulties with the w tness,
she informed Lafaele of the witness situation, including that
"the State may have a problemin their case,” and discussed that
issue wwth himin conjunction with their discussion of the plea
offer and its possible ramfications, prior to himaccepting the
plea offer. The Crcuit Court found trial counsel to be credible
and Lafaele not credible. "It is well-settled that an appellate
court will not pass upon issues dependent upon the credibility of
w tnesses and the weight of the evidence; this is the province of
the trier of fact." State v. Mttiello, 90 Hawai ‘i 255, 259, 978
P.2d 693, 697 (1999) (citations, internal quotation marks and
brackets omtted).

(2) Lafaele's claimthat his trial counsel provided
i neffective assistance due to her failure to file an appeal from
his guilty plea and/or his probation revocation on January 25,
2010 is without nmerit. Lafaele specifically waived his right to
appeal everything that happened up to the tinme of the guilty plea
when he entered into the plea agreenent.

When reviewing a claimof ineffective assistance
of counsel, [the appellate court] | ooks at whether
defense counsel's assistance was within the range of
conmpet ence demanded of attorneys in crimnal cases.
The defendant has the burden of establishing
ineffective assistance of counsel and nust nmeet the

foll owing two-part test: 1) that there were specific
errors or om ssions reflecting counsel's |lack of
skill, judgment, or diligence; and 2) that such errors

or om ssions resulted in either the withdrawal or
substantial inpairment of a potentially meritorious
defense. To satisfy this second prong, the defendant
needs to show a possible impairment, rather than a
probabl e inmpairment, of a potentially meritorious

def ense. A defendant need not prove actual prejudice

State v. Waki saka, 102 Hawai ‘i 504, 513-14, 78 P.3d 317, 326-27

(2003) (citations, internal quotation marks and footnote
omtted).
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There is no dispute that trial counsel did not file an
appeal fromeither the guilty plea or the January 25, 2010
probation revocation. However, that fact alone is insufficient
to prove ineffective assistance of counsel. Lafaele did not
specify any withdrawal or substantial inpairnment of a potentially
meritorious defense, nmuch | ess show a possible inpairnent due to
the failure to file any appeals. Therefore, Lafaele failed to
carry his burden to show that trial counsel provided ineffective
assistance. The Crcuit Court did not err by concluding that
trial counsel did not provide ineffective assistance and
Lafaele's claims were without nerit. Thus, the Crcuit Court did
not err by denying the Petition.

For these reasons, the Crcuit Court's August 3, 2012
Order Denying Petition is affirnmed.

DATED: Honol ul u, Hawai ‘i, Decenber 31, 2014.
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