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Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Peter David (David) w th second-degree mnurder
(Count 1) and second-degree assault (count 2). The State all eged
that on or about January 2, 2011, David fatally stabbed his
cousin, Santhony Al bert (Al bert), and assaulted Torokas Ki kku
(Ki kku) wth a dangerous instrunent. David and Al bert had been
dri nki ng before the charged nurder.
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At trial, David argued that he had stabbed Al bert in
self-defense. The jury returned guilty verdicts on the included
of fenses of mansl aughter and third-degree assault. The Circuit
Court of the First Circuit (Grcuit Court)! sentenced David to
twenty years of inprisonment on Count 1 and one year of
i nprisonnment on Count 2, with the ternms to be served
concurrently.

Davi d appeal s his convictions and sentences. In
chal I enging his convictions, David argues that the Crcuit Court
abused its discretion (1) in permtting Kikku to testify about
statenents nmade by David that were not disclosed to the defense
prior to trial, and (2) permtting the State to call two rebuttal
W t nesses, who David contends should have been called in the
State's case-in-chief.

We hold that the Crcuit Court did not abuse its
discretion in determning a renedy for the State's di scovery
violation and in permtting the State to call rebuttal w tnesses.
We therefore affirmDavid' s convictions.

David al so chall enges his sentences. At sentencing,
the prosecutor highlighted the fact that David is from Chuuk
M cronesia. The Prosecutor then stated that "we're talking
M cronesi ans who get inebriated on al cohol, then becone viol ent
with their omm famly nenbers, their own friends and they involve
knives." The Prosecutor urged the Grcuit Court to inpose a
sentence of twenty years of incarceration on David to "send[] a
message to the M cronesian conmunity" that such behavior "is not
acceptable in the laws of the United States and the State of
Hawaii." David argues that these remarks not only constituted
prosecutorial msconduct, but inpermssibly affected the Crcuit
Court's sentence and require that David' s sentences be vacat ed.

! The Honorabl e Randal K.O. Lee presi ded over the trial and sentencing.
For the proceedings in the Circuit Court, the prosecutor was Darrell J.K Wbng
and David's counsel was Earl Edward Aqui no.
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We hold that a defendant's race, ethnicity, or national
origin cannot be used as a justification for the inposition of a
har sher penalty on the defendant. Although we do not believe
that the Grcuit Court accepted or based its sentence on the
prosecutor's inproper argunments, "justice nmust satisfy the
appearance of justice." Ofutt v. United States, 348 U S. 11
14, (1954). dven the prosecutor's enphasis of David's
M cronesi an heritage in his sentencing recommendation, and the
hi ghly inproper nature of the prosecutor's argunents, we concl ude
that to satisfy the appearance of justice, the Crcuit Court was
required to make its repudiation of the prosecutor's argunents
clear on the record. Under the circunmstances of this case, we
conclude that the GCrcuit Court's response to the prosecutor's
argunents was not sufficiently definitive to satisfy the
appearance of justice. Accordingly, we vacate David' s sentences.

BACKGROUND
l.

The undi sputed evi dence established that in the early
nmor ni ng hours of January 2, 2011, David fatally stabbed his
cousin Al bert just outside of Kikku' s Wi pahu apartnment. Both
had been drinking heavily. Wen Kikku, Albert's aunt, attenpted
to prevent David fromfurther harm ng Al bert, a scuffle between
Davi d and Ki kku ensued.

The main disputed issues at trial were whether David or
Al bert was the first aggressor and whether David acted in self-
defense. A related disputed fact was whet her David had been
invited to Kikku's apartnent.

Def ense counsel |earned during the State's opening
statenent and the State's questioning of Kikku that the State
intended to introduce two statenents nade by David to Al bert and
over heard by Ki kku, which had not been disclosed prior to trial.
Def ense counsel argued that the State violated its discovery
obligations by failing to disclosed the statenents. To renedy
t he discovery violations, the Circuit Court offered continuances
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to the defense as well as opportunities to interview Ki kku
Not wi t hst andi ng t hese renedi es, David sought to exclude the
statenents, or in the alternative, noved for a mstrial. The
Circuit Court found the renedies it provided were adequate and
admtted the statenments over David' s objection.
We begin by focusing on the circunstances relevant to
t he di scovery issue and then continue wth the other pertinent
evi dence presented at trial, including the evidence presented in
rebuttal.
.
A
The prosecutor presented the State's openi ng statenent
on Septenber 28, 2011. The prosecutor explained to the jury that
whil e at Ki kku's Wi pahu apartnment, David and Al bert were
drinking and "play westling" to determ ne who was the better
fighter. However, at sone point the two nen began to argue.
The prosecutor explained that Ki kku and Arlynn Ewen (Ewen),
David's cousin, noticed a cut on David' s nose, and the prosecutor
referred to the followi ng statenent that David nade to Al bert:

Well, they notice that [David] had this cut over his
nose, and he was apparently upset about it, and it appeared
to them that he was upset about it because through their
play wrestling or whatever they were doing, he got this cut
on his nose, and he was telling [Albert], Nobody does this
to me, make me look like this, beat ne up.

(Enmphasi s added.)

At the close of the State's opening statenent, defense
counsel requested a bench conference and objected to the
prosecutor's reference to David's statenment on the ground that it
had not previously been disclosed. Defense counsel stated:

That's nowhere in the discovery. It's not in the
statements of the eyewi tnesses. It's not in the statements
to the police. It's not in the statements of prelimnary

It's nowhere in the discovery, and this has not been
di scl osed to us.

These are statements by the defendant, which if they
intended to use, should have been disclosed to the defense
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In response, the prosecutor explained that he
understood the obligation to disclose statenents in discovery
pertained to "statenents that are given as a matter of recorded
statenents and so forth[,]" but not to statenents that his
W tnesses nmention in the course of a discussion with him

The Circuit Court stated that it believed the "renedy
at this juncture [was] not to preclude [David's statenent], but
the remedy [was] to give [defense counsel] anple opportunity to
prepare if need be." The prosecutor identified Kikku as the
w tness who woul d testify about David's statenment. The Crcuit
Court offered to nmake Ki kku avail able so that defense counsel and
his investigator could question her before defense counsel nade
hi s opening statenent and to postpone defense counsel's opening
statenment until the following norning. The Crcuit Court told
def ense counsel, "You just tell nme what you want to do." Defense
counsel declined the Grcuit Court's offer to postpone his
openi ng statenent, but requested the opportunity to interview
Ki kku and expl ore what other alternatives he had.

In his opening statenent, defense counsel proceeded to
lay out David's claimof self-defense. Defense counsel stated:
"What the evidence will showis that this incident canme down to a
split-second decision, a split-second choice between either
getting beaten up by a drunken [Al bert], or having to defend
agai nst a drunk [Al bert]. [David] chose to defend hinself
against a drunk [Albert] on New Year's night." Defense counsel
asserted that the evidence would show that Al bert initiated the
fight, that David found hinself on the ground being attacked, and
that at sonme point, David hit back and the attack stopped.

B.
1.

On Thur sday, Septenber 29, 2011, the evidentiary
portion of trial commenced. The State called two W tnesses
before calling Kikku to testify in the afternoon. Prior to Kikku
taking the stand, the G rcuit Court asked defense counsel if he
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had "anpl e opportunity"” to speak with Ki kku. Defense counsel
responded affirmatively. Defense counsel indicated that based on
his interview with Kikku, it appeared that Ki kku had discl osed
David's purported statenent -- "Nobody does this to nme, nmake ne
| ook |like this, beat me up" -- to the prosecutor on July 7, 2011
and then went over that statenent again with the prosecutor on
Septenber 25, 2011. Defense counsel asked the Grcuit Court to
exclude the statenent based on "unfair surprise.”" The Crcuit
Court denied defense counsel's request, on the grounds that it
had gi ven defense counsel "anple opportunity to question Kikku"
and was willing to give defense counsel "any additional tine to
prepare if need be."
2.

Ki kku stated that her native | anguage is Chuukese, but
t hat she spoke and understood sone English. Kikku testified in
part through an interpreter over the course of three days.?

According to Kikku, a nunber of relatives attended a
party at a relative's honme in Kalihi on January 1, 2011. The
attendees included herself and her boyfriend Erick Sam ( Sam
Ewen and her husband Jino Moses (Mdses), David, and Al bert. At
this Kalihi party, the men were drinking heavily. A fight broke
out between Moses and another male relative, at which tinme Kikku
decided that it was tinme to return home. Albert then drove
Ki kku, Sam Ewen, and Mses to Ki kku's apartnent in Wi pahu.

Ki kku testified that before | eaving the Kalihi party,
David spoke to Al bert. The prosecutor then asked, "Wat did they
say? What happened?" Defense counsel objected and a bench
conf erence ensued.

At the bench conference, the prosecutor proffered that
Ki kku's anticipated testinmony would be that "[David] told
[Albert] | want the beer that you have in your car. And [Al bert]

2 Kikku testified primarily in Chuukese with the use of an interpreter
on the first day of her testimony, and primarily in English with the
assi stance of an interpreter on the second and third day.
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said, no, you can't have the beer. And [David] was upset about
it." (Enphasis added.) Defense counsel responded that the
proffered statenment by David was "a brand new statenent” that had
not been disclosed in discovery. Defense counsel asserted that
the statenment "I want the beer" served to "create[] argunent for
notive of why [David] would get into conflict with the decedent
in this case[]" and described it as "a | oaded statenent" that
shoul d have been di scl osed.

The GCircuit Court ruled that the State should have
di scl osed David' s statenent regarding his wanting beer pursuant
to Hawai ‘i Rul es of Penal Procedure (HRAP) Rule 16, which
requires disclosure of the substance of any oral statenent nade
by the defendant. The G rcuit Court noted, however, that based
on the parties' opening statements, there would be other evidence
establishing that David and Al bert were upset wth each other and
t hat al cohol was involved in the case. The G rcuit Court denied
David's notion for mstrial, concluding that the State's failure
to disclose "can be cured by a continuance of the natter so that
it gives [the defense] anple tine to prepare.” The Crcuit Court
recessed the trial for the remainder of the day, and it directed
Ki kku to remain in the courthouse so that defense counsel could
talk to her. It was in the norning on Friday, Septenber 30,

2011, when the GCrcuit Court recessed the trial, and trial did
not resunme until the foll owm ng Monday.

When Ki kku resuned her testinony the foll ow ng Monday,
she testified that Al bert had cans of beer with himbut did not
remenber how many. The prosecutor then questioned Ki kku about
whet her Davi d had asked Al bert for beer before she and the others
left the Kalihi party in Albert's car. Kikku testified as
fol | ows:

.. [Bl]efore you left [the Kalihi party], did
[ David] ask for any beer?

A. Yes.

Q. What did he ask for?
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A. He tell [Albert] to give himthe beer.

[ (David objected and was overrul ed)]

Q. Okay. When you say the beer, do you mean all
the beer or one beer, how nuch beer?

A. The whol e beer.

Q The -- all the beer?

A Yes.

Q. Okay. And did [Albert] give himthe whol e beer?

A No, he give him but one, but he doesn't want the

one, he want the whol e beer.

Q. Okay. Now, so what happens next?

A. We went to [my WAi pahu apartment].

According to Ki kku, she arrived at her two-story
Wai pahu apartnment at around 8:00 p.m wth Al bert, Sam Ewen, and
Moses. Al bert, Mses, and Sam resuned their drinking.

Approxi mately half an hour later, David arrived. Kikku had not
invited David to her apartnment, and Samtold David not to cone
in. Nevertheless, David entered the apartnent and joined the
other men in drinking beer, playing nusic, and danci ng.

At sonme point, the police arrived and spoke with Ewen
on the second floor lanai, while David and Al bert were in the
parking |l ot below. \When the police left, David and Al bert
returned to the second floor of the apartnent. Kikku observed a
fresh scratch on David's nose. The prosecutor asked Ki kku what
David said to Al bert about the cut on David's nose. Over defense
counsel's objection, Kikku testified that "[h]e tell [Al bert] how
cone you do this to ne, no man can do this to ne." David
appeared angry, but Al bert was smling when David told himthat.

David then left the apartnent and called Al bert to cone
outside. Albert eventually followed David out the door, despite
Ki kku holding Albert's hand to stop himfromleaving. Kikku did
not want Al bert to | eave the apartnent because she could tel
David was mad. Ki kku went outside, observed that the gate door
was open, and then saw David chasing Al bert. As David chased
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Al bert, Kikku saw David hit Albert in the back of the head. The
men conti nued runni ng down Awanei Street. Kikku followed, but
was "far" behind. Wen Kikku turned the corner onto Mkukaua
Street, she saw Al bert bending forward with his torso
approximately parallel to the ground.

Ki kku hel ped Al bert back to the parking |ot of her
apartnment. Ki kku saw David approaching Al bert froma distance of
twenty feet, holding a rock in each hand. Kikku ran up to David
to block himfromAl bert. Kikku and David pushed each ot her, and
in the scuffle, Kikku suffered several scratches on her arns and
under her chin fromthe rocks David was hol ding.® Kikku
expl ai ned that David used the rocks to push her. Kikku was able
to tenporarily stop David from approachi ng Al bert, but when she
et go of David, he ran up to Al bert.

Al bert was now | ying face up on the ground. David
straddl ed Al bert, and it appeared as though he was going to throw
the rocks on Albert. However, Ewen cane out of the apartnent and
started screamng and calling for David to stop. Kikku was
scream ng too. David cast the rocks aside and ran off.

Ki kku and Ewen then carried Al bert up to the apartnent.
Ewen called 911 and was instructed to perform CPR  Ki kku first
realized that David had been stabbed and was bl eedi ng when the
par anedi cs arrived.*

S At this point in Kikku's testinmony, the Circuit Court took a short

recess. Def ense counsel acknow edged that he had been able neet the prior
Friday with Kikku to question her about the circunstances of David's alleged
st at ement s. Def ense counsel renewed his objection to the admi ssion of David's

statements, which were introduced into evidence through Kikku's testinony.

Def ense counsel indicated that if the Circuit Court did not exclude those
statements, he would again nove for a mstrial. The Circuit Court indicated
that it was denying defense counsel's requests. The Circuit Court noted its
under st andi ng that both parties were given "anple opportunity” to speak with
wi t nesses and asked defense counsel if he needed "additional time[.]" Defense
counsel responded that he did not need additional tine.

4 On cross-exam nation, Kikku admtted that a number of events that she
had described in her testimny were not mentioned to the police that night,
nor in her subsequent statement to Detective Gregory McCorm ck of the Honolulu
Pol i ce Department (HPD).

(continued...)
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3.

The State called Ewen, who testified that she is
related to David through marri age, because her husband and David
are first cousins, and that her husband was also related to
Al bert. Ewen testified in a manner largely consistent with Kikku
about the events leading up to Albert's death. Ewen expl ai ned
t hat when she saw David get dropped off at Kikku' s apartnment, it
did not appear as though Sam wanted David to cone upstairs.
However, once upstairs, everything was "okay" and "[David] was
having a good tine wth everyone" in the living room Ewen could
tell that David and Al bert were "really drunk" and could hear the

men "tal ki ng about who's the best fighter." She heard Al bert say
to David, "conme on, |I'mgoing to show you how to do sel f-defense,
let's go downstairs in the parking lot."™ The two nmen appeared to

be "just joking and playing around.” However, Al bert and David
"all of a sudden" said that they were going downstairs to "show
each other who is the best fighter."

For twenty m nutes, David and Al bert shouted at each

other in the parking lot. It sounded as though the two nen were
"seriously mad at each other." Ewen then heard the police
arrive.

Ewen testified that she spoke with the police and asked
themto "please go talk to those two guys, they were drunk and
making a ot of noise[.]" Ewen apparently did not wtness
whet her the police actually talked to David and Al bert. Ewen
t hought that David and Al bert would | eave, but when she opened
the wi ndow five mnutes |later, she saw Al bert and David sitting
in Albert's car. Ewen and Kikku briefly left the apartnent, and
when they returned, David and Al bert were sitting in the |iving
room tal king and drinking. Ewen noticed that David had a cut on

(...continued)

On redirect, Kikku explained that she did not mention the omtted
statements to the police because she was not asked specific questions
regardi ng those statenents.

10
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hi s nose, which was not there before. The two nmen began to argue
and noved to the bal cony.

Monents | ater, Ewen witnessed Ki kku "hol ding [Al bert's]
hand, trying to pull himback, telling himnot to go downstairs."
Al bert pulled free and ran downstairs to where David was in the
parking lot. Fromthe bal cony, Ewen saw David chasing Al bert and
Ki kku running after them

Ewen subsequently saw Ki kku hel ping Al bert back to the
apartnent. She al so saw David run back and stand next to Al bert
and Ki kku, holding two rocks in his hands, "ready to throw"

When Ewen saw this, she began scream ng, calling out, "[David],
don't do that[.]" Ewen ran downstairs, at which tinme, David cast
the rocks aside and ran off.*

4.

According to forensic pathologist Dr. Kanthi De Alw s
(Dr. De Alwis), Albert died due to severe blood |loss as a result
of the "penetrating sharp force wound" that punctured his heart
and left lung. Dr. De Alwis opined that the type of instrunent
used was a "[p]enetrating elongated or |ong, narrow instrunent,
but not a knife[,]" such as a screwdriver, pen, or pencil.

C.
David testified, through a Chuukese interpreter, in his
own defense at trial. David testified that on January 1, 2011

he arrived at his cousin's residence in Kalihi for a party.
According to David, when the Kalihi party broke up due to a fight
bet ween Mbses and another nale relative, Al bert approached David
and said, "why are you |ooking at ne, you want ne to beat you
up?" David just ignored Al bert, because he knew Al bert was
drunk.

Contrary to Kikku and Ewen's testinony, David clai nmed
that he was invited to continue the party at Ki kku and Sam s
residence in Wai pahu. David stated that his cousin dropped him

5 On cross-exami nation, Ewen adm tted that much of her testinmny had
been omtted from her statements to the police.

11
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of f, and when he arrived, Sam said, "okay, let's continue the
party."

David clainmed that when the police arrived, he was on
t he bal cony, but then went downstairs. David testified that he
and Al bert had not been fighting in the parking |lot before the
police arrived. David denied talking to the police and denied
that the police told himto | eave the area.

According to David, after the police left, he and
Al bert went back upstairs. Wile sitting at the dining table
with Al bert, David asked Al bert for a beer. Instead of giving
David a beer, Al bert punched David and took the beer bottle and
struck David's nose with it. David felt "scared."” Albert told
David, "I can beat you up." David did not believe that Al bert
was | oki ng.

Al bert then told David to follow himto the parking
lot. David obliged "just to tell himand beg himnot to do that
to me anynore."” As David was wal ki ng between two cars, Al bert
started ki cking, punching, and attacking him David fell to the
ground. Wiile David was on the ground, Al bert continued to kick
David in the leg, butt, and back area. David reached out for
"sonething,"” held it in his hand, and swung at Al bert, while
David was still facing the ground. David maintained that when he
hit Albert, he was "just defending [himself." David did not
know what type of object he had swng at Al bert, as he was scared
and did not |look at it carefully.

After David swing at Al bert, Albert's hitting and
ki cki ng stopped. David stood up and Al bert ran. David chased
after Al bert because, at this point, he was mad at Al bert for the
"blows and injuries" Albert had inflicted. David picked up two
rocks and approached Al bert and Ki kku. David intended to throw
the rocks at Al bert, but realized that Al bert was just |lying on

12
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the ground, so he tossed the rocks aside. Wen David left the
scene, he did not think that Al bert was dead.®
D.

After David rested his case, the State sought to cal
HPD O ficer Randall Wo (O ficer Wo) and Sam as rebutt al
W t nesses. The prosecutor stated that the w tnesses were being
offered to inpeach: (1) David's testinony regardi ng whether and
to what extent he talked to the police when they first cane to
Ki kku and Sami s apartnent; and (2) David' s testinony that he had
been invited to the apartnent. The defense objected on the
ground that the State should have presented the evidence in its
case in chief. The Crcuit Court permtted the State to call the
W tnesses in rebuttal.

1.

Oficer Wo testified that at around 11:30 p.m on
January 1, 2011, he responded to a call referencing a "suspicious
circunstance" at an apartnent (which matched the address of Kikku
and Sam s apartnent). Upon arrival, he spoke with a female on
the second | evel of the apartnent building, who wanted two nen to
| eave the prem ses. When O fice Wo spoke to the two nen, he
instructed themthat they needed to | eave the area. One of the
men stood out in particular, a "Mcronesian nale with a
ponytail."” That particular nale did not |eave i mediately, and
Oficer Wo had to instruct himseveral tines to | eave. Oficer
Wo returned to the sane apartnent approximtely an hour and a

SRel ated to the issue of first aggressor, the defense called HPD Officer
Violet Wlliams (Officer Wlliams). Officer WIllianms described a prior
incident involving Al bert that occurred on November 29, 2008. Officer
Wlliams testified that on that date, she responded to a fight call and
observed Al bert holding a bat amongst a crowd of people. After Officer
Wlliams told the crowd to | eave, Albert canme back and pushed her in the left
arm and called her nanes |like "bitch" and pig." Two other officers had to
hel p her place Albert under arrest for harassnment.

7During his testinony, David admtted that on January 2, 2011, his hair
was tied in tied in the back with a rubber band. He al so adm tted that Al bert
had very short hair, like a crew cut.

13
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hal f | ater when he responded to a call of a "nmed assist, defib-
type case."
2.

Samtestified that when he left the Kalihi party, he
did not invite David to cone over to his apartnent. He also did
not invite David to cone into the apartnent after David arrived.
Rat her, Sam mai ntai ned that when David arrived, he asked David in
a loud voice "what was he doing over at the apartnent.”

[T,

The jury returned guilty verdicts on the included
of fenses of mansl aughter on Count 1 and third-degree assault on
Count 2. On January 24, 2012, the Crcuit Court sentenced David
to concurrent terns of twenty years of inprisonment on Count 1
and one year of inprisonnment on Count 2. On the sane date, the
Crcuit Court entered its Judgnent of Conviction and Sentence.
Thi s appeal foll owed.

DI SCUSSI ON
l.

David argues that the Grcuit Court abused its
discretion in permtting Kikku to testify about two statenents
made by David that the prosecutor did not disclose to the defense
prior to trial. The two statenents, as understood by the
prosecutor, were: (1) David saying to Al bert at Kikku's
apartnment, in connection with a cut on David's nose, "Nobody does
this to ne, make ne |ook like this, beat ne up"; and (2) David
telling Albert at the Kalihi party, "I want the beer that you
have in your car."®

When Ki kku informed the prosecutor of the chall enged
statenents nade by David is subject to sone dispute. The
prosecutor and defense counsel disagreed over when the chal |l enged
statenents becane known to the prosecutor. The prosecutor

8As set forth in the "Background" section of this opinion, Kikku's
actual trial testinony about David's statements was substantively simlar to,
but differed in certain details from the prosecutor's understandi ng of what
Ki kku woul d say.

14
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represented that Kikku informed himof David's statenent relating
to the cut on David' s nose on the Sunday before trial and of the
statenment concerning the beer only after defense counsel's
openi ng statenent. Defense counsel represented that based on his
interview of Kikku, it appeared that Ki kku had disclosed David's
statenent relating to the cut on David's nose to the prosecutor
on July 7, 2011, and discussed the statement again with the
prosecutor a few days before trial. Kikku was not specifically
asked when she disclosed David's statenents to the prosecutor,
and the Crcuit Court observed that there were sone "l anguage
barrier, maybe sonme cultural barrier” at play, creating
difficulties for counsel in communicating with Kikku.

VWhat is not disputed, however, is that the prosecutor
violated HRPP Rule 16 by failing to disclose the substance of the
two statenents made by David that Ki kku had overheard. At issue
is whether the Circuit Court abused its discretion in the renedy
it chose to address the discovery violations. David argues that
the Crcuit Court abused its discretion by offering continuances
and opportunities to interview Ki kku, rather than excluding the
statenments or ordering a mstrial. David further argues that the
Circuit Court's renedies did not cure the "unfair surprise" or
of fset the prejudice. W conclude that the G rcuit Court did not
abuse its discretion.

A

Hawai i Rul es of Penal Procedure (HRPP) Rule 16 (2012)°
establ i shes requirenments for discovery in cases in which the
defendant is charged with a felony, as in the instant case. HRPP
Rul e 16(a). Pursuant to HRPP Rule 16, the prosecutor is required
to make certain disclosures to the defendant or the defendant's
attorney, including "any wwitten or recorded statenents and the
substance of any oral statenents nmade by the defendant[.]" HRPP

SWe will cite to the current version of HRPP Rule 16 because no
amendments material to our discussion have been made to the rule in effect at
the time relevant to this case.

15
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Rule 16(b)(1)(ii) (enphasis added). There is a continuing duty
to disclose under HRPP Rule 16, which requires a party to
"pronptly disclose" additional material or information subject to
di scl osure upon learning of the information or material after
initial conpliance with the rule. HRPP Rule 16(e)(2). Both
parties agree that under HRPP Rule 16, the prosecutor was
required to disclose the substance of oral statenents made by
David that were overheard by Ki kku and that the prosecutor failed
to conply with HRPP Rul e 16.

When a di scovery violation occurs, the trial court is
gi ven discretion to renmedy the violation as foll ows:

(9) SANCTI ONS.

(i) If at any time during the course of the
proceedings it is brought to the attention of the
court that a party has failed to comply with this rule
or an order issued pursuant thereto, the court may
order such party to permt the discovery, grant a
continuance, or it may enter such other order as it
deens just under the circunstances.

HRPP Rul e 16(e)(9) (i) (enphasis added).

"[1]n exercising the broad discretion as to sanctions
under HRPP Rule 16, the trial court should take into account the
reasons why the disclosure was not nmade, the extent of prejudice,
if any, the feasibility of rectifying that prejudice by a
conti nuance, and any other relevant circunstances." State v.
Dowsett, 10 Haw. App. 491, 495, 878 P.2d 739, 742 (1994)
(internal quotation marks, citation, and brackets omtted). The
test for determ ning whether a court abused its discretion in
handling a HRPP Rule 16 violation is "if after finding a
violation of the rule, the court takes neasures to alleviate any
prejudice . . . ." State v. Mller, 67 Haw. 121, 122, 680 P.2d
251, 252 (1984).' "[B]efore the court orders dismssal of a

Opqr example, in MIller, where the discovery violation was the
prosecutor's failure to disclose the name of a testifying witness, the Hawai ‘i
Supreme Court concluded that measures to alleviate any prejudice would include

the trial court's "making a full inquiry into the circumstances, and all owi ng
the other side to interview the unlisted witness before the witness
testifies." Mller, 67 Haw. at 121-22, 680 P.2d at 252.
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case because of the State's violation of HRPP Rule 16, it nust
consi der whether | ess severe neasures would rectify prejudice
caused to the defendant by the violation.” Dowsett, 10 Haw. App.
at 495, 878 P.2d at 742; see State v. Sugi noto, 62 Hawai ‘i 259,
262, 614 P.2d 386, 289 (1980) (stating that "[a] violation of

[ HRPP] Rul e 16 does not warrant an i medi ate declaration of a
mstrial by the trial court” and noting that HRPP Rule 16

aut hori zes the court to inpose renedies | ess severe than a
mstrial).

B.

In this case, the prosecutor plainly violated his
obligation under HRPP Rule 16. The rule specifically requires
di scl osure of "the substance of any oral statenents nade by the
def endant” and i nposes a continuing obligation on the prosecutor.
HRPP Rul e 16(b)(21)(ii), (e)(2). However, in addressing the
prosecutor's violation of HRPP Rule 16, the G rcuit Court
consi dered the circunstances and the extent of the prejudice, and
it took neasures to alleviate any prejudice to the defense. As
set forth bel ow, we conclude that the renedi es afforded by the
Circuit Court were sufficient to alleviate any prejudice to the
defense. As such, David was not denied his right to a fair
trial.

1.

Davi d contends that he was prejudi ced because the non-
di scl osures affected his trial strategy. Nanely, David suggests
that he nmay have abandoned his trial strategy of self-defense
al t oget her and i nstead chosen ot her defenses, including "'no
i ntent/know edge' and sinple 'reasonable doubt.'"™ W are not
per suaded by this argunent.

Wen the defense | earned of the first undiscl osed
statenent during the State's opening statenent, the Crcuit Court
of fered the defense a renedy that would have permtted it to
reassess or adjust its trial strategy. Specifically, the Grcuit
Court offered to postpone defense counsel's opening statenent and
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t hereby continue the trial to give defense counsel an opportunity
to interview Ki kku. In response, defense counsel declined the
Circuit Court's offer to delay his opening statenent, and instead
chose to proceed with opening statenment wi thout first
interview ng Ki kku. Defense counsel infornmed the Grcuit Court
that he could continue with his opening statenment and would "j ust
cross[-examne]" Kikku with respect to David' s statenent.

Def ense counsel then proceeded to give his opening statenent,
which set forth self-defense as David's primary defense and
informed the jury of the evidence defense counsel planned to
elicit to support it.

G ven the record and the evidence adduced at trial, we
are not persuaded that the undi sclosed statenents reasonably
called into question the defense's trial strategy, or that the
def ense woul d have changed its strategy if the disclosures had
been nmade earlier. Cearly, self-defense was David' s strongest
t heory of defense.

2.

We conclude that the unfair surprise and extent of the
prejudi ce were not as great as David contends. David argues that
t he undi scl osed statenents were relevant to his notive for the
st abbi ng and served to contradict his claimof self-defense. The
undi scl osed statenents provi ded evidence that David was upset
with Al bert before the fatal stabbing. However, the State had
anpl e evidence besides the undi scl osed statenents establishing
that David was angry and upset with Al bert before the fatal
stabbing. David does not contend that in preparing for trial,
the defense was unaware that: (1) the State's theory of the case
was that David was drunk and angry at Al bert, and that David was
t he aggressor in stabbing Al bert wi thout justification; and (2)
the State would call Kikku and Ewen as wi tnesses to support this
theory. 1In discounting defense counsel's claimof prejudice due
to the undi scl osed evidence, the Grcuit Court cogently observed
that it was "quite obvious that the parties were upset with each
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ot her and there was al cohol involved.” |In other words, the
Crcuit Court did not believe that the undiscl osed statenents
affected the tenor of the State's case.

3.

We conclude that the Crcuit Court did not abuse its
discretion in the neasures it chose to alleviate the prejudice
fromthe undiscl osed statenents. Wth respect to the first
undi scl osed statenent, "Nobody does this to nme, nmake nme | ook |ike
this, beat ne up[,]"* the Grcuit Court permtted defense
counsel to interview Ki kku before she testified and al so offered
to postpone defense counsel's opening statenment until after the
interview As noted, defense counsel declined the Circuit
Court's offer to delay his opening statenent. Defense counse
i ntervi ewed Ki kku, and before Ki kku was called to testify,
def ense counsel acknow edged that he had been given "anpl e
opportunity” to interview Ki kku.

Wth respect to the second undi scl osed statenent, "I
want the beer that you have in your car[,]"* the Crcuit Court
st opped Ki kku's direct exam nation and recessed the trial on
Friday to give defense counsel another opportunity to interview
Ki kku that day. Trial did not resune until the foll ow ng Mynday,
so defense counsel had the weekend to prepare his cross-
exam nation of Kikku. Defense counsel stated for the record that
he had met with and questioned Ki kku on Friday.*?

MKi kku's actual trial testimony was that David told Albert, "[H ow come
you do this to me, no man can do this to ne."

12Ki kku's actual trial testimony was that "[David] tell [Albert] to give
him the beer. . . . The whole beer."

Bwe note that the testimony regarding the second undi scl osed statement
that was actually elicited at trial was less significant to David's self-
defense claimthan the testimny proffered by the prosecutor. The prosecutor
proffered that Kikku's anticipated testimny would be that "[David] told
[ Al bert] | want the beer that you have in your car. And [Albert] said, no
you can't have the beer. And [David] was upset about it." (Enmphasis added.)
At trial, Kikku testified that "[David] tell Albert to give himthe
beer. . . . The whole beer[,]" and that Albert "give him but one, but he
doesn't want the one, he want the whole beer." Ki kku, however, did not
specifically testify that David was upset about not getting "the whol e beer."
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4.

"The obligation to seek justice is paranount and the
prosecutor's duty under HRPP Rule 16 nmust be diligently
observed."” Dowsett, 10 Haw. App. at 497, 878 P.2d at 743. The
prosecutor clearly fell short of his HRPP Rule 16 duties in this
case. However, HRPP Rule 16 affords the trial court broad
di scretion in determ ning what renedi es are nost appropriate when
di scovery violations occur. W conclude that in light of the
rel evant circunstances, the Crcuit Court's actions and the
measures it chose to alleviate the prejudice resulting fromthe
undi scl osed statenents did not constitute an abuse of discretion.
See Mller, 67 Haw. at 122, 680 P.2d at 252; Sugi noto, 62 Haw. at
261-62, 614 P.2d at 389-90 (holding that the trial court did not
err in denying defendant's notion for mstrial and instead
remedyi ng the prosecution's HRPP Rule 16 violation, for failing
to disclose witnesses until the day of trial, by permtting
defense counsel to interview the unlisted w tnesses, thereby
i nsuring that defendant "was not surprised or prejudiced by the
testinmony of the two witnesses"); State v. Mrishige, 65 Haw
354, 360-61, 652 P.2d 1119, 1125 (1982) (citing Suginmto in
uphol ding the trial court's decision to allow evidence of the
defendant's statenent to a witness that was bel atedly discl osed

only a few days before trial, in violation of HRPP Rule 16, and
the testinmony of two witnesses whose nanmes were not disclosed in
advance of trial, in violation of HRPP Rul e 16).

.
David argues that the State inproperly called Oficer
Wo and Sam as rebuttal witnesses. He clains that their
"testinon[ies] should have been introduced in the State's case-
i n-chief because it confirmed the affirmative position in the
State's case that [David] was not invited into [Ki kku and Samn s]
apartnent."” The adm ssibility of rebuttal testinony is reviewed
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for an abuse of discretion. State v. Duncan, 101 Hawai ‘i 269,
274, 67 P.3d 768, 773 (2003). W conclude that the Grcuit Court
did not abuse its discretion in allowng the rebuttal testinony.

I n Duncan, the Hawai ‘i Suprene Court stated three
general rules regarding rebuttal evidence:

First, as a general rule, a party is bound to give al
avail abl e evidence in support of an issue in the first
instance it is raised at trial and will not be permtted to
hol d back evidence confirmatory of his or her case and then
offer it on rebuttal

Second, this general rule does not necessarily apply
where the evidence sought to be presented on rebuttal is
"negative of a potential defense," even if the evidence is
al so confirmatory of an affirmative position upon which the
party seeking to present the evidence bears the burden of
proof.

Third, although a plaintiff is not required to call
during his or her case-in-chief, every conceivable witness
who m ght contradict a potential defense witness, it is also
generally true that a party cannot, as a matter of right,
offer in rebuttal evidence which was proper or should have
been introduced in chief, even though it tends to contradict
the adverse party's evidence and, while the court may in its
di scretion admt such evidence, it may and generally should
decline to admt the evidence

Id. at 276, 67 P.3d at 775 (brackets and citations omtted; block
guote formatting altered).
Under these general rules, if a party does not call a
W tness that should have been called in its case in chief, then
the trial court may decline to permt that witness's testinony as
rebuttal evidence, even though it tends to contradict the other
party's evidence. Id. In other words, in this situation, the
W tnhess's testinony cannot be offered in rebuttal "as a matter of
right[.]" 1d. However, although not adm ssible in rebuttal as a
matter of right, the trial court retains the discretion to admt
such testinony in rebuttal. 1d. (acknow edging that "the court
may in its discretion admt such evidence" (enphasis added)).
Here, the State called Oficer Wo and Samin rebuttal
to inpeach David's testinony. David had testified: (1) that he
did not speak to the police and the police did not tell himto
| eave the area, the first time the police cane to Ki kku and Sam s
apartnent; and (2) that David had been invited to Sam and Ki kku's
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apartnment. The rebuttal evidence presented by the State directly
contradicted David's testinony on these points.

In addition, David' s testinony that he had been invited
to the apartnment was contrary to the testinony of Ki kku and Ewen
that had been presented in the State's case in chief. Ewen had
al so testified that she asked the police to speak to David and
Al bert, but apparently did not w tness whether the police
actually talked to them

In permtting the rebuttal evidence, the Crcuit Court
determned that it was adm ssible (1) to inpeach David's
testimony and (2) because David's testinony had placed the
credibility of Kikku and Ewen in issue and the State coul d not
have antici pated that David would deny their testinmony. W
conclude that the rebuttal evidence was relevant to credibility
i ssues that were raised by David' s testinony and that the Grcuit
Court did not abuse its discretion in permtting the rebuttal
evi dence.

.

Davi d argues that at sentencing, the prosecutor nade
remarks that David characterizes as "racist" when he urged the
Circuit Court to "send[] a nessage to the M rconesian community"
by inposing a twenty-year termof inprisonnment. David naintains
that the Grcuit Court exhibited "tol erance"” and "apparent
adoption" of the prosecutor's inproper argunents, which he
contends indicated that the Crcuit Court had been influenced by
the prosecutor's argunents. David requests that we vacate his
sentences and remand the case for resentencing before a different
j udge.

A

The pertinent facts underlying this issue are as
follows. At the sentencing hearing, the prosecutor sought a
twenty-year sentence of inprisonnent, while defense counse
mai ntai ned that a ten-year term of probation was appropriate.

Def ense counsel pointed out, anmong other things, that David "has
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no prior history of delinquency or crimnal activity and has |ed
a law abiding |life for a substantial period of tine before
conmmi ssion of the present crine.”

The prosecutor made the follow ng argunent in support
of his recommendation for a twenty-year term of incarceration:

As you consider the factors to be inposed in sentence
-- in a sentence under 706-606,[1ﬁ obvi ously, the nature
and circunmstances of this case are the nmost severe as what
they can get, in the fact that a |life was taken, whether it
be reckl essly or knowi ngly, and the jury found reckl essly,
nevert hel ess, we're tal king about an act which could have
been prevented.

Al cohol was involved. Sharp instrument, simlar to a
knife, or in this case it was testified a pencil or
screwdriver was involved with the defendant taking the life
of another person, his own relative.

This sentence of 20 years would no doubt reflect the
seriousness of the offense

Hopeful ly promote respect for the | aw on the
def endant's part.

You know he conmes from M cronesia, from Chuuk, and
well, in this case, would provide just punishment for the
of fense.

4 HRS § 706-606 (1993) sets forth the factors a court is required to
consider in inposing a sentence, and provides as follows:

Factors to be considered in imposing a sentence. The court,
in determ ning the particular sentence to be inmposed, shal
consi der:

(1) The nature and circumstances of the offense and the history
and characteristics of the defendant;

(2) The need for the sentence inposed:
(a) To reflect the seriousness of the offense, to pronote
respect for law, and to provide just punishment for
the offense;

(b) To afford adequate deterrence to crim nal conduct;

(c) To protect the public from further crimes of the
def endant; and

(d) To provide the defendant with needed educational or
vocational training, medical care, or other
correctional treatment in the nost effective manner

(3) The kinds of sentences avail able; and
(4) The need to avoid unwarranted sentence disparities among

defendants with simlar records who have been found guilty
of simlar conduct.

23



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

But what | wanted to focus on, Your Honor, is does
this sentence under subsection B2, subsection B, afford
adequate deterrence to crim nal conduct?

And when | talk about, perhaps, a sentence like this
could save lives, |I'mtalking about sending a nessage to the
M cronesi an conmmunity.

Even nore so than just a community, but | say this, by
no means nmean to be a racist about anything, but in ny
experience, and | believe in the Court's experience, as well
as [defense counsel's] experience, over the past few years,
we have had a number of cases that have come in involving
Chuukese, M cronesian males drinking, not high on drugs,
like type of cases we're nore used to seeing, high on drugs,
try to get drugs, commt offenses because of the need to get
drugs or being high on drugs.

But we're talking M cronesians who get inebriated on
al cohol, then becone violent with their own famly menbers,
their own friends and they involve knives.

It is the exact same situation that is before the

Court today, and when you think about a sentence that needs
to send a nmessage out to the M cronesian community, mainly
the males, the idea that they can just drink all they want
and not be responsible for what happens after that, | think
this would send a strong nmessage to themthat that is not
acceptable in the laws of the United States and the | aws of
the State of Hawaii .

So we're talking about affording adequate deterrence
of crimnal conduct by sending a nessage.

(Enphases added.)

Prior to rendering its decision, the Crcuit Court
first acknow edged that it was required to balance certain
sentencing factors. The Circuit Court then addressed the gallery
as follows:

I think the root of all evils in this case was,
obvi ously, al cohol

Those of you who are in the gallery, you seen or you
-- you see the devastating effects that alcohol can cause

I guess it's fun and it tastes good when you're
drinking it at the tinme, but the taste of alcohol
obvi ously, doesn't taste good as you sit there today.

No one can stop you fromdrinking alcohol, but those
of you who are fromthe M cronesian |slands, you conme here
to start a legacy, and in this |l egacy, you don't need that
| egacy tarnished by alcohol, because alcohol will |eave the
| egacy of people getting killed, and people being prosecuted
and standing before a Court for wrongdoings. That's not
what you need.
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But my sentence today is not to send a message to you.
My message today is to address the specific conduct of M.
Davi d.

(Enmphasi s added.)

The Gircuit Court stated that it could not ignore the
seriousness of the harmthat David caused -- that David had
killed soneone -- and the need to provide a just punishnent for
the offense. Accordingly, the Grcuit Court sentenced David to a
termof inprisonment of twenty years on Count 1, and one year on
Count 2, to be served concurrently.

B

We hold that a defendant's race, ethnicity, or national

origin cannot be used as a justification for the inposition of a

har sher penalty on the defendant. "A defendant's race or
nationality may play no adverse role in the admnistration of
justice, including at sentencing.” United States v. Leung, 40

F.3d 577, 586 (2nd Cir. 1994). As the Hawai ‘i Suprene Court has
stated: "[A]ln appeal to racial prejudice threatens our

mul ticultural society and constitutional values. W nust

t herefore recogni ze that "'our governnent is the potent, the
omi present teacher. For good or for ill, it teaches the whole
people by its exanple.'" State v. Rogan, 91 Hawai ‘i 405, 414-15,
984 P.2d 1231, 1240-41 (1999) (citation and brackets omtted).

In this case, the prosecutor's sentencing argunents
were highly inproper. The prosecutor enphasized David's
ethnicity and national origin, used a negative generalization to
characterize Mcronesians, and urged the GCrcuit Court to send a
nmessage to the Mrcronesian community. In resorting to such
argunments, the prosecutor commtted a particularly harnful form
of m sconduct.

The prosecutor made David's ethnicity and nati onal
origin a central part of his sentencing recommendation. Early in
hi s sentencing argunent, the prosecutor specifically drew
attention to David's ethnicity and national origin by telling the
Crcuit Court, "You know he conmes from M cronesia, from Chuuk[.]"
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The comrent suggested that David's status as a M cronesian from
Chuuk was relevant to the puni shnment he shoul d receive.

As the prosecutor continued with his sentencing argunment, he
repeatedly made i nappropriate references to David's status as a
M cronesian nal e and the need to send a nessage to the

M cronesi an comunity:

And when | talk about, perhaps, a sentence like this
could save lives, I'mtal king about sending a message to the
M cronesi an comunity.

Even nore so than just a community, but | say this, by
no means nmean to be a racist about anything, but in ny
experience, and | believe in the Court's experience, as well
as [defense counsel's] experience, over the past few years,
we have had a number of cases that have conme in involving
Chuukese, M cronesian males drinking

But we're talking Mcronesians who get inebriated on
al cohol, then becone violent with their own famly menbers,
their own friends and they involve knives.

It is the exact same situation that is before the

Court today, and when you think about a sentence that needs
to send a nmessage out to the M cronesian commnity, mainly
the males, the idea that they can just drink all they want
and not be responsible for what happens after that, | think
this would send a strong nessage to them that that is not
acceptable in the laws of the United States and the | aws of
the State of Hawaili .

A defendant's race, ethnicity, or national origin
cannot legitimately be used as a basis for enhancing the
defendant's sentence. See Leung, 40 F.3d at 586 ("[We reject
the view that a defendant's ethnicity or nationality may
legitimately be taken into account in selecting a particular
sentence to achi eve the general goal of deterrence."); United
States v. Trujillo-Castillon, 692 F.3d 575, 579 (7th Gr. 2012)
("The [United States Sentencing Cuidelines] make clear that race

[and] national origin . . . '"are not relevant in the
determ nation of a sentence.'" (citing U S.S.G 8§ 5HL.10));
United States v. Kaba, 480 F.3d 152, 156-58 (2nd G r. 2007). The
prosecutor's attenpt to inject consideration of David's ethnicity
and national origin into the determnation of David' s sentence in
order to "send[ ] a nessage to the Mrcronesian conmunity"
clearly constituted prosecutorial msconduct. See MFarland v.
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Smth, 611 F.2d 414, 419 (1979) ("The evils of racial prejudice
lurk too frequently throughout the adm nistration of crim nal
justice. They nust be condemmed whenever they appear.").

C.

The prosecutor's highly inproper sentencing argunents
rai sed serious questions about the fairness and integrity of the
defendant's sentencing hearing. Confidence and respect for the
fairness of the sentencing process is critical to our crimnal
justice system "[J]ustice nust satisfy the appearance of
justice." Ofutt v. United States, 348 U S. 11, 14 (1954).

In light of the prosecutor's strong enphasis in his
sentencing argunents on David's M cronesian heritage and the need
to send a nessage to the M cronesian comunity, we concl ude that
the Crcuit Court was required to take nore definitive action to
di spel the appearance that the prosecutor's inproper argunents
may have played a role in determ ning David' s sentence. See
United States v. Thonpson, 37 MJ. 1023, 1028 (A.C. MR 1993)
("[When the governnment's representative attenpts to use race to
i nfect the sentencing proceedi ngs and that error goes uncorrected
by the trial judge, it raises doubt as to the fairness and
inpartiality of his sentence."); Leung, 40 F.3d at 586-87.

Al though the Circuit Court stated that its sentence was not to
send a nmessage to the M rconesian conmunity, we conclude that the
Crcuit Court did not go far enough to nmake its repudiation of
the prosecutor's inproper argunents clear on the record. See
Thonpson, 37 MJ. at 1028 ("Wen a trial counsel uses racial
comments as part of his sentencing argunent w thout any | egal
justification, a trial judge is well-advised to react inmmedi ately
by stopping counsel and condeming his argunent or clearly and
unanbi guously indicating that he will not consider the inproper
racial remarks at the conclusion of the argunent."); State v.
Marsh, 68 Haw. 659, 661 n.2, 728 P.2d 1301, 1303 n.2 (1986)
("[T]he trial judge has an obligation in the interests of
fairness and justice to stop the prosecutor fromdelivering a
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greatly prejudicial argunent sua sponte."); Leung, 40 F.3d at
586-87 ("[E]ven the appearance that the sentence reflects a
defendant's race or nationality will ordinarily require a remand
for resentencing[.]"); Kaba, 480 F.3d at 158 (sane).

The record does not denonstrate, and we do not believe,
that the Grcuit Court accepted or actually relied upon the
prosecutor's inproper argunents in determ ning David s sentence.
However, because "justice nust satisfy the appearance of
justice[,]" Ofutt, 348 U. S. at 14, we vacate David' s sentences
on Counts 1 and 2. In addition, although we believe that the
Circuit Court could fairly resentence David on renmand, we
concl ude that the appearance of justice would be better served if
resentenci ng was handled by a different judge. See Leung, 40
F.3d at 586-87; Kaba, 480 F.3d at 159.1°

CONCLUSI ON

We affirm David' s convictions as to Count 1 and Count
2, but vacate the Crcuit Court's Judgnent of Conviction and
Sentence with respect to the sentences i nposed on those counts.
We remand the case to the Circuit Court for resentencing on
Counts 1 and 2 in accordance with this opinion.
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®We note that in support of David's argument that his sentences should
be vacated, David also contends that the prosecutor made inproper sex-based
arguments in an attenpt to influence the Circuit Court's sentencing decision
However, unlike David's ethnicity and national origin, his status as a male
was not enmphasi zed or made a central part of the prosecutor's sentencing
arguments. The Circuit Court also did not refer to David's sex when it
i mposed his sentences. In any event, in |light of our decision to vacate
David's sentences, we do not address David's contention that his sentences
shoul d be vacated on the ground that the prosecutor made inmproper sex-based
arguments in an attenpt to influence the Circuit Court's sentencing decision
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