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Petitioner-Appellant N cholas K. Nichols (N chols)
filed a "Petition for Post-Conviction Relief" (Petition) pursuant
to Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 40 (2006).

Ni chol s was convicted of nunerous offenses in two separate
crimnal cases -- one case charging felony offenses arising out
of a home invasion and shooting and the second case chargi ng

fel ony of fenses arising out of a serious assault. The trial

court sentenced Nichols to a conbination of concurrent and
consecutive prison terns for a total maximumtermof thirty years
of inprisonnent. The Hawai‘i Paroling Authority (HPA) set

Ni chols' mninumterns of inprisonnment the sanme as his maxi num
terms, so that he was subject to a total mninmnumtermof thirty
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years of inprisonnment, the sanme as the total maxi mumterm i nposed
by the trial court. |In the HPA's corrected order fixing the
m nimumterns of inprisonnent, the HPA placed Nichols in the
Level 111 level of punishnment under its "Quidelines for
Est abl i shing M nimum Terns of Incarceration" (CGuidelines). The
only expl anation provided by the HPA for placing Nichols in
puni shnent Level 111 and inposing mninumterns of incarceration
that were the same as the maxinumterns was its identification of
"(1) Nature of Ofense; [and] (2) Degree of Injury to Person" as
"significant factors . . . in determning the |level of
puni shnent[.]"

In his Petition, Nichols contended that the HPA
inproperly set his mnimumterns and that his counsel had
provi ded i neffective assistance during that process. N chols
asserted four grounds for relief:

Ground One: The HPA acted as a mere rubberstanmp of the
recommendati ons given by the prosecutor, with no review of
the facts. Sentencing outside the guidelines set by the HPA
was inconsistent, arbitrary and caprici ous.

Ground Two: The HPA failed to sufficiently specify its
rationale for determ ning the Level of Punishment and
describe the significant criteria it considered in
Petitioner's history or offense upon which the HPA's
determ nati on was based.

Ground Three: The HPA Used the Wong Level of Punishnment
Assessment as the Starting Point for Its Mninmmfixing

Det ermi nati on, Chose the Wong Level of Punishment Upon
Which the HPA fixed the M nimum Terms Using the Criteria:
Nature of Offense at a Level of Punishment Inconsistent with
t he Language of the Numerous Underlying Statutory Offenses
in violation of HPA Guidelines, [Hawaii Revised Statutes
(HRS)] & 706-699 and [Hawai ‘i Adm nistrative Rul es (HAR)]
Ch[ap]ter 700, While Ill[e]gally Conparing Petitioner's

Of f enses Agai nst Non-ldentical Statutory Offenses.

Ground Four: Petitioner's Counsel failed to assert the
correct level of punishment, failed to discern that the
Notice (Order) was constitutionally deficient, made no
attenmpt to protect Petitioner's rights through any appellate
or post-conviction actions, and such failures of Counsel are
such that a reasonably informed, skilled or diligent
attorney would not have nmade, where such actions or

om ssions denied Petitioner a meritorious defense that was
avail able to Petitioner, amounting to ineffective assistance
of counsel
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On Decenber 22, 2011, the Grcuit Court of the First
Circuit (CGrcuit Court)! filed its Oder dismssing and denying
the Petition (Order Denying Petition). The Grcuit Court
concluded that the Petition was "patently frivol ous and w t hout
trace of support in the record" and that "[N chols'] argunent and
al l egations have no nerit on this record and under the [aw. "

Ni chol s appeals fromthe Order Denying Petition. On
appeal, N chols contends that the Crcuit Court erred by failing
to include findings of fact or conclusions of |aw addressing each
of his grounds for relief inits Oder Denying Petition. The
essence of his argunent is that the Grcuit Court erred in
denying his Petition because the HPA acted inproperly in setting
his m nimum terns.

The deci sions of the HPA establishing mninmmterns of
i ncarceration are subject to judicial review, and judicial
intervention is appropriate where the HPA has "'acted arbitrarily
and capriciously so as to give rise to a due process
violation[.]'" Coulter v. State, 116 Hawai ‘i 181, 184, 172 P. 3d
493, 496 (2007) (citation omtted). Were the HPA has taken the
extraordinary action of setting the m ninmumterm of inprisonnent
at the maximumterm thereby effectively elimnating the
opportunity for parole, the HPA's explanation of the reasons for
its action, beyond sinply listing the significant factors under
t he CGuidelines, would assist the court in review ng whether the
HPA' s action was arbitrary and capricious. W nmay require a nore
detail ed explanation in such cases, especially for class B
felonies or higher, where the absence of a nore detailed
expl anati on woul d prevent our neani ngful review of, or |eave us
i n doubt about, whether the HPA acted arbitrarily or capriciously
in applying its Guidelines. |In this case, however, we concl ude
that a nore detail ed explanati on was not necessary for proper
judicial review of the HPA's decision. This is because the
record in this case provides clear support for the HPA' s exercise

The Honorable Karen S.S. Ahn presi ded.
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of its discretion in fixing Nichols' mnimmterns under the
Gui delines. Accordingly, we affirmthe Crcuit Court's O der
Denyi ng Petition.
BACKGROUND

In his underlying crimnal cases, N chols pleaded
guilty to seventeen felony counts charged in two separate
crimnal cases. N chols was charged in Crimnal No. 08-1-1762
with fifteen felony offenses arising out of a hone invasion and
shooting. He was charged in Crimnal No. 08-1-1354 with two
fel ony of fenses arising out of an assault.

A

The assault case involved an attack on two nen at
Kal skaua District Park. According to information in the record,
on July 30, 2008, at approximately 10 p.m, N chols and a group
of mal es assaul ted Ashleigh Kamail e (Kamaile) and Rudy Tabi os
(Tabios) in the park. N chols' group confronted Kanmail e and
asked him "You think you tough?" N chols punched Kanuil e,
causing Kanaile to fall to the ground. Tabios saw Kanuail e bei ng
attacked by the group of nales while Kamail e was on the ground.
Tabi os grabbed a bat and went to help Kamaile. N chols, carrying
a broken forty ounce bottle, threw the broken bottle at Tabi os’
face, severely cutting Tabios' face and causing himto drop the
bat. N chols then grabbed the bat and began beating Tabios with
it. N chols hit Tabios on the back of the head with the bat,
causing himto fall to his knees. N chols used the bat to strike
Tabios three nore tinmes on the head as well as on the shoul der
and back. Wiile Nichols was assaulting Tabios with the bat,
other males with N chols were kicking Tabios. The injuries
suffered by Tabi os included pernmanent disfigurenment froma five-
inch long, extrene facial |aceration as well as laceration to his
scal p.

Ni chol s was charged in the assault case with the fel ony
of fenses of first-degree assault for causing serious bodily
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injury to Tabi os and second-degree assault for causing bodily
injury to Tabios with a dangerous instrunent.?
B

On August 11, 2008, two weeks after the assault on
Tabi os at Kal zkaua District Park, N chols commtted a hone
i nvasi on ki dnappi ng and robbery, during which he shot Tinothy
Lapitan (Lapitan), resulting in Lapitan becom ng paral yzed.
According to information in the record, N chols and several other
men, all wearing black masks and carrying guns, entered Lapitan's
home with the intent to rob Lapitan. During the hone invasion,
Ni chol s and his acconplices held Lapitan, his nother, and his
sister at gunpoint. Two minor children of Lapitan's sister were
al so present. \Wen Lapitan attenpted to push sone of the robbers
out of the house, N chols shot himin the abdonen. Lapitan was
taken to Queen's Medical Center and was placed in the Intensive
Care Unit in critical condition. The shooting alnost killed
Lapitan and | eft himparal yzed and unable to wal k.

Ni chol s and four co-defendants were indicted for
of fenses arising out of the hone invasion and shooting. N chols
was charged in fifteen felony counts, including attenpted second-
degree nurder, kidnapping, first-degree robbery, first-degree
burglary, and carrying or use of a firearmin the comm ssion of a
separate felony. The indictnent also notified N chols that he
was potentially subject to extended term sentencing, pursuant to
Hawaii Revised Statutes (HRS) 88 706-661 and 706-662(4)(a) as a
mul ti pl e of fender, and mandatory mnimumterns of inprisonnent,
pursuant to HRS 8 706-660.1 for the possession or use of a
firearmduring the conm ssion of a fel ony.

2Ni chol s was al so charged with m sdemeanor third-degree assault for
causing bodily injury to Kamaile during the Kal adkaua Di strict Park incident on
July 30, 2008, and with m sdenmeanor third-degree assault for causing bodily
injury to Tabios in a separate assault on May 1, 2008.

5
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C.

Pursuant to a plea agreenent, N chols pleaded guilty to
two felony counts in the assault case® and fifteen felony counts
in the honme invasion/shooting case. As part of the plea
agreenent, the attenpted second-degree nurder charge in the hone
i nvasi on/ shooting case was reduced to first-degree assault. The
parties agreed that for each count, the naxi mum i ndeterm nate
terms of inprisonnent would be inposed. The plea agreenent
provided that the nultiple sentences inposed within each case
woul d run concurrently with each other, but it left each party
free to argue whether the sentences inposed in the separate cases
woul d run consecutively or concurrently. In addition, the
prosecution agreed not to seek extended terns of inprisonnent.
The plea agreenent required the Crcuit Court to bind itself to
the terns of the plea agreenment pursuant to HRPP Rule 11(e)(3)
(2007).

On Cctober 26, 2009, the Crcuit Court inposed sentence
on Nichols in both cases. In the assault case, Crimnal No. 08-
1- 1354, the Grcuit Court inposed the maxi numterm of
i nprisonnment on each count, to run concurrently with each other,
for a total inprisonnment termof ten years. |In the hone
i nvasi on/ shooting case, Crimnal No. 08-1-1762, the G rcuit Court
i nposed the maxi numterm of inprisonnment on each count and a
five-year mandatory mnimumterm on seven of the counts, with al
terms to run concurrently to each other, for a total inprisonnent
termof twenty years. The Crcuit Court ordered that the
concurrent sentences inposed in the assault case be served
consecutively to the concurrent sentences inposed in the hone
i nvasi on/ shooting case. Accordingly, N chols received a total
maxi mum sentence of thirty years of inprisonnent for both cases,
with a five-year mandatory mnimumterm

3Ni chol s al so pl eaded guilty to the two m sdemeanor third-degree assault
of fenses with which he had been charged in the assault case. See note 2,

supra.
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D.

On Novenber 30, 2009, the HPA issued a "Notice of
Hearing and R ghts Request for Legal Counsel"™ (Notice of Hearing)
to Nichols, informng himof his upcom ng m ni mumterm hearing.
Ni chol s acknowl edged his recei pt of the Notice of Hearing and
requested the assistance of his court appointed counsel. Nichols
al so submtted a handwitten letter to the HPA acknow edgi ng his
errors and describing the ways in which he was working to turn
his life around.

On February 16, 2010, N chols appeared at the HPA
hearing with his court appointed counsel, Walter Rodby. On that
sane day, the HPA issued its "Notice and Order Fixing M ninum
Term(s) of Inprisonnment” (Mnimm Term Order). The M ni num Term
Order set the mnimumterns for N chols' seventeen fel ony
convictions the sanme as the maxinumterns to which N chols had
been sentenced. Accordingly, N chols' total m ninumterm of
i nprisonment was set at thirty years, the sanme as his overall
maxi mum sentence. The HPA stated that its M ninmum Term Order was
based on a Level 111 "Level of Punishnment"” and listed the
"significant factors identified in determning the |evel of
puni shment" as "(1) Nature of O fense; (2) Degree of Injury to
Person.” No other explanation was provided in the M ninum Term
Order for the HPA's fixing of the m ninmumterns.

On March 29, 2010, the HPA issued a "Corrected Copy" of
its Mninmm Term O der (Corrected M ninmum Term Order). The
Corrected M ninmum Term Order again set the mninumterns at the
maxi mum ternms for N chols' seventeen fel ony offenses, based on
the sane | evel of punishnent and significant factors as the
M ni mum Term Order, and it used identical |anguage as the M ninmum
Term Order to describe the | evel of punishnment and significant
factors identified in determning the | evel of punishnent. The
only difference between the M ninmum Term Order and the Corrected
M ni mrum Term Order was the correction of the dates on which the
mnimumterns woul d expire, which had been inproperly cal cul ated
and set too far in the future in the M ninmum Term O der.

7
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E

On Septenber 23, 2011, Nichols filed his Petition
chal l enging the mnimumterns of inprisonnment set by the HPA in
its Corrected Mninmum  Term Order. The G rcuit Court denied the
Petition without a hearing and filed its Order Denying Petition
on Decenber 22, 2011. The Order Denying Petition states that the
Circuit Court "dism sses and denies [Nichols' Petition] because
it is patently frivolous and without trace of support in the
record, and because [N chols'] argunents and al | egati ons have no
merit on this record and under the law." This appeal foll owed.

DI SCUSSI ON

In his points of error on appeal, N chols contends that
the Grcuit Court erred by failing to include findings of fact or
concl usi ons of |aw addressing each of his grounds for relief in
its Order Denying Petition. Underlying these points of error is
his claimthat the Crcuit Court erred in denying his Petition
because the HPA acted inproperly in setting his mninmmterns.
We address Nichols' points of error as well as his underlying
claim

l.

A petition filed pursuant to HRPP Rule 40 is an
appropriate neans for a prisoner to challenge a m ni numterm of
i nprisonnment set by the HPA. Coulter v. State, 116 Hawai ‘i 181,
184, 172 P.3d 493, 496 (2007). Wth respect to an HPA deci sion
establishing a mnimumterm of inprisonnment, "judicial
intervention is appropriate where the HPA has failed to exercise

any discretion at all, acted arbitrarily and capriciously so as
to give rise to a due process violation, or otherw se violated
the prisoner's constitutional rights.” WIIlianson v. Hawai ‘i

Paroling Auth., 97 Hawai ‘i 183, 195, 35 P.3d 210, 222 (2001).

In support of its standard for reviewi ng HPA m ni num
term deci sions, the Hawai ‘i Suprene Court in WIlianson cited the
limted scope of review applied by other jurisdictions in
revi ewi ng deci sions denying parole. 1d. at 194-95, 35 P.3d at
221-22. The suprene court referred to decisions from other

8
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jurisdictions, which concluded that a court "cannot substitute
its judgnment on questions of parole for that of the parole
board"”; that judicial reviewis limted to situations where "the
decision of a state admnistrative agency is an arbitrary one
made wi thout fair, solid, and substantial cause or reason;
but it is not necessarily so because m staken or even wong"; and
that "review woul d be exercised to determ ne whether the parole
board has foll owed the appropriate criteria, rational and
consistent wwth the applicable statutes and that its decision is
not arbitrary and capricious nor based on inpermssible
considerations.” 1d. at 194, 35 P.3d at 221 (formatting altered;
internal quotation marks, citations, enphasis, and brackets
omtted) (quoting Turner v. Hawaii Paroling Auth., 93 Hawai ‘i
298, 307-08, 1 P.3d 768, 777-78 (2000)).

We review a trial court's denial of an HRPP Rul e 40
petition without a hearing for failure to present a colorable
claimde novo. Dan v. State, 76 Hawai ‘i 423, 427, 879 P.2d 528,
532 (1994).

To establish a colorable claim the allegations of the
petition nust show that if taken as true the facts alleged
woul d change the [outcome of the chall enged proceeding],
however, a petitioner's conclusions need not be regarded as
true. MWhere exam nation of the record . . . indicates that
the petitioner's allegations show no colorable claim it is
not error to deny the petition without a hearing

Id. (block quote fornmat altered; citation ommtted).
.

Wth respect to Nichols' claimthat the Grcuit Court
erred in failing to include findings of fact and concl usi ons of
law in its Order Denying Petition, the Grcuit Court ruled that
Ni chols' Petition was "patently frivolous and without trace of
support in the record" in denying the Petition w thout a hearing.
HRPP Rul e 40(f) sets forth the standard for a court to grant a
hearing on a petition and provides in relevant part:

If a petition alleges facts that if proven would entitle the
petitioner to relief, the court shall grant a hearing which
may extend only to the issues raised in the petition or
answer . However, the court may deny a hearing if the
petitioner's claimis patently frivolous and is without

9



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

trace of support either in the record or from other evidence
subm tted by the petitioner.

It is well settled that the Grcuit Court is not
required to issue findings of fact or conclusions of |aw when
denying a petition pursuant to HRPP Rule 40(f). Stanley v.
State, 76 Hawai ‘i 446, 449, 879 P.2d 551, 554 (1994). Therefore,
if the Crcuit Court correctly denied the Petition pursuant to
HRPP Rul e 40(f), the Crcuit Court did not err in failing to
i nclude findings of fact or conclusions of lawin its O der
Denyi ng Petition.

L.

The question therefore beconmes whether the Circuit
Court correctly denied the Petition without a hearing. In other
wor ds, whether Nichols' Petition raised a colorable claimthat
the HPA acted arbitrarily and capriciously so as to give rise to
a due process violation in fixing Nichols' total mninmmterm of
i mprisonnment at thirty years, the sane as the total maxi mumterm
i nposed by the trial court. The only explanation provided by the
HPA for its action was the follow ng statenent in the Corrected
M ni mum Term Or der:

Level of Punishment: Level 111.

Significant factors identified in determning the |evel of
puni shment: (1) Nature of Offense; (2) Degree of Injury to
Per son.

Under the HPA Cuidelines, a Level Il level of
puni shnment has: (1) a mnimumtermrange of ten to twenty years
where the court inposes a twenty-year maxi numterm (the maxi mum
termfor a class A felony); and (2) a mninumtermrange of five
to ten years where the court inposes a ten-year maxinumterm (the
maxi mumtermfor a class B felony). N chols was convicted of
twelve class A felonies in the hone/invasi on shooting case and
one class B felony in the assault case. These were the offenses
carrying the highest maxi numterm of inprisonnent in each case.
Ni chol s’ twel ve convictions for class A felonies in the hone

10
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i nvasi on/ shooting case each carried a maxi mumindetermnate term
of inprisonnent of twenty years, HRS 8§ 706-659 (Supp. 2008), and
his conviction for a class B felony in the assault case carried a
maxi mum i ndeterm nate term of inprisonnent of ten years. HRS
8 706-660 (1993). 1In sentencing N chols, the Crcuit Court
ordered that the concurrent maxi numterns of inprisonnent it
i nposed in the assault case be served consecutively to the
concurrent maxi mumterns of inprisonnent it inposed in the hone
i nvasi on/ shooti ng case.
A

I n di scussing an appellate court's review of a trial
court's sentencing decision, the Hawai ‘i Suprenme Court, in State
V. Hussein, 122 Hawai ‘i 495, 503-04, 229 P.3d 313, 321-22 (2010),
made the foll ow ng observation:

[ The Hawai ‘i Supreme Court] has indicated that "[a]lthough
there is no requirement for the sentencing court to state
its reasons for inposing sentence, we have urged and
strongly recommended that the sentencing court do so[.]"
[State v.] Lau, 73 Haw. [259,] 263, 831 P.2d [523,] 525
(emphasi s added); see also [State v.] Gaylord, 78 Hawai ‘i
[127,] 144, 890 P.2d [1167,] 1184 ("In order to facilitate
appell ate review for abuse of a trial court's sentencing

di scretion, and whenever a defendant is qualified for
sentencing alternatives and the sentence inposed is

unsati sfactory to the defendant, we strongly encourage and
recommend that the sentencing court state its reasons for

i nposing the particular sentence.") (Quotation marks,
brackets, ellipses, and citation omtted.); State v.

Si nagoga, 81 Hawai ‘i 421, 429, 918 P.2d 228, 236 (App. 1996)
(stating that the "preferable practice is for the sentencing
court to . . . acknow edge on the record that it has
considered the factors enumerated in HRS 8§ 706-606 when

i nposing concurrent or consecutive sentences under HRS

§ 706-668.5"), overruled on other grounds by State v.

Vei koso, 102 Hawai ‘i 219, 226, 74 P.3d 575, 582 (2003); cf.
State v. Valera, 74 Haw. 424, 435-36, 848 P.2d 376, 381
(1993) (holding that "the sentence . . . inmposed should be
tailored to the particular circunstances of a defendant's
case[,]" that "a sentencing judge is required to consider
specific statutory factors in determ ning the sentence to be
i mposed"” under HRS 8§ 706-606 and "that a sentencing judge's
di scretion is [not] without limts" as "[a] sentencing judge
is still required to inpose a fair, proper, and just
sentence, based upon the crinme of which the defendant was
convicted") (internal quotation marks and citations
omtted).

(El'l'ipsis points and sonme brackets in original.)

11
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In Hussein, the Hawai ‘i Suprene Court established a new
requi renent in cases where the trial court inposes a consecutive
sentence. The suprene court held:

In this case, a concurrent sentence would have
resulted in ten years of inmprisonment, as opposed to the
twenty years that [Hussein] received as a consequence of
running the terns consecutively. Although to this point we
have recogni zed the benefits of a statement of reasons but
not mandated it, we now conclude, based on the reasons and
circumstances set forth supra, that a court nmust state its
reasons as to why a consecutive sentence rather than a
concurrent one was required

Such a requirenment serves dual purposes. First,
reasons identify the facts or circunstances within the range
of statutory factors that a court considers inmportant in
determ ning that a consecutive sentence is appropriate. An
express statement, which evinces not merely consideration of
the factors, but recites the specific circumstances that |ed
the court to impose sentences consecutively in a particular
case, provides a nmeaningful rationale to the defendant, the
victim and the public.

Second, reasons provide the conclusions drawn by the
court from consideration of all the facts that pertain to
the statutory factors. It is vital, for exanple, for the
defendant to be specifically informed that the court has
concluded that he or she is dangerous to the safety of the
public, or poses an unacceptable risk of re-offending, or
that rehabilitation appears unlikely due to his or her |ack
of motivation and a failure to denmonstrate any interest in
treatment, or that the nmultiplicity of offenses and victins
and the inpact upon the victims' lives warrant inposition of
a consecutive term Hence, reasons confirm for the
defendant, the victim the public, and the appellate court,
that the decision to inpose consecutive sentences was
deli berate, rational, and fair.

Consequently, after the filing date of the judgnent
herein, circuit courts nust state on the record at the tine
of sentencing the reasons for inmposing a consecutive

sentence.
Id. at 509-10, 229 P.3d at 327-28 (enphasis added).
B
The HPA's establishnment of a defendant's mninumterm
of inprisonnment directly affects when the defendant will actually

be rel eased fromprison. Fromthe standpoint of a crimnal
defendant, the HPA's decision in setting the m nimumterm of

i mprisonnment may be nore inportant and significant than a trial
court's decision to inpose the maxi mumindeterm nate termor to
i npose a consecutive sentence. This is especially true when the

12
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HPA sets the minimumterm of inprisonnment at the maxi numtermfor
the of fense. However, the trial court's sentencing decisions and
the HPA's parol e decisions (including the HPA's m ni mum term
determ nation) are subject to different statutory schenes.

In WIlianson, the Hawai ‘i Suprenme Court addressed the
question of whether the HPA had the authority to set a prisoner's
m nimumterm of inprisonment at a period equal to his or her
maxi mum sent ence under the statutory schene enacted by our
Legi sl ature. The suprene court held that neither the plain
| anguage of the statutory scheme, nor the relevant policy
considerations, justified restricting the HPA's authority by
prohibiting it fromsetting prisoners’ mninmumterns at their
maxi mum sentences. WIlianmson, 97 Hawai ‘i at 193-94, 35 P.3d at
220- 21.

The suprenme court noted that "[t] he | egislature has
stated that the 'dual and inseparabl e purposes of parole' are
"the protection of society on the one hand and the rehabilitation
of the offender on the other."" 1d. at 194, 35 P.3d at 221
(citation omtted). It further noted that the Legislature has
vested the HPA "with the 'exclusive authority to determ ne the
m ni mum ti me which nust be served before the prisoner will be

eligible for parole."" 1d. (citation omtted). The court held
that as a policy nmatter, it was unnecessary to restrict the HPA s
authority to set the mninmumtermat the maxi num sentence. In

support of this holding, the court cited the procedural
protections provided to prisoners under the statutory schene as
well as the ability of a prisoner to seek judicial review of the
HPA's m ni mum term determ nation through an HRPP Rul e 40
petition. 1d. at 194-95, 35 P.3d at 221-22. Wile the scope of
judicial reviewis limted, the suprene court held that "judicial
intervention is appropriate where the HPA has failed to exercise

any discretion at all, acted arbitrarily and capriciously so as
to give rise to a due process violation, or otherw se violated

the prisoner's constitutional rights.” 1d. at 195, 35 P.3d at

222.

13
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The court concl uded that:

""'parole is a matter of |egislative grace, and the denial of
it to certain offenders is within legislative discretion.""
State v. Kumukau, 71 Haw. 218, 227, 787 P.2d 682, 687 (1990)
(quoting State v. Freitas, 61 Haw. 262, 270, 602 P.2d 914,
921 (1979)). As such, it was with[in] the |legislature's

di scretion to allow the HPA to deny parole to certain
prisoners by setting their mnimumternms at periods equal to
their maxi mum sentences. Therefore, we assume that, if the
| egi slature had intended to limt the HPA's discretion by
prohibiting it fromdoing so, it would have enacted an

express restriction. We will not read this limtation into
the statutes. If the HPA's authority to establish mnimum
terms is to be limted in this manner, it is incumbent upon

the | egislature, not the appellate courts, to do so

C.

It is clear fromWIIianson that the HPA had the
statutory authority to set Nichols' mninmumterns of inprisonnment
at his maximumterns and thereby set his total mninmumterm at
the thirty-year maximumtermfor his offenses. It also seens
clear that the HPA's setting of Nichols' total mninmumterm at
the total nmaximumterm should constitute an excepti onal
situation. One of the dual purposes of parole is the
rehabilitation of the offender, and permtting a prisoner to be
rel eased on parole would appear to be an integral part of the
normal rehabilitation process. In WIlianson, the total m ninmm
termwas set at five years, which was the total maxinumtermfor
t he concurrent sentences inposed on Wllianmson's two class C
felonies. See id. at 186-87, 35 P.3d at 213-14. Here, Nichols'
total mninmnumtermwas set at thirty years, the total naxi mum
termfor N chols' sentences which required himto serve his
prison termon a class B felony consecutively to his concurrent
prison terms on class A felonies.

WIllianson relied in part on the availability of
judicial reviewin concluding that it was not necessary to
restrict the HPA's authority to set the m ninmumterm of

i mprisonnment at the maxi mum sentence. 1d. at 194-95, 35 P.3d at
221-22. Anong ot her circunmstances, "judicial intervention is
appropriate where the HPA has . . . acted arbitrarily and
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capriciously so as to give rise to a due process violation" in
applying the Guidelines. See id. at 195, 35 P.3d at 222.
Where the HPA has taken the extraordi nary action of
setting the mnimumtermof inprisonnent at the maxinumterm a
nmore detail ed explanation by the HPA for its decision beyond
merely listing the significant Guideline factors would assi st the
court in review ng whether the HPA's action was arbitrary and
capricious. Were the absence of a nore detail ed explanation
woul d prevent our neani ngful review of, or |eave us in doubt
about, whether the HPA acted arbitrarily or capriciously in
applying its Guidelines, we may require a nore detailed
expl anation.* W conclude, however, that in this case, a nore
det ai |l ed expl anation by HPA was not necessary for proper judicial
review of the HPA's decision. As explained below, in this case,
the record provides clear support for the HPA' s exercise of its
discretion in fixing Nichols' mninumterns under the Guidelines.
| V.
A
Ni chol s’ contentions that the HPA set his mnimmterns
outside the Guidelines and acted as a "nere rubber stamp" for the
prosecution are without merit. N chols' mninmumternms were set
wi thin the range under the HPA Cuidelines for the Level 111 |evel
of puni shnent found by the HPA.®> The HPA set N chols' m ninum
ternms after a hearing at which he was represented by counsel, and
he provides no basis for his "nere rubber stanp” contention.
B
Based on the record in this case, we reject N chols’
clains that the HPA failed to sufficiently specify its rationale
for determning his |level of punishnment and describe the

“The concerns in this regard and the inmpact on a prisoner are heightened
when the HPA sets a prisoner's mnimmtermat the maximumterm for class B
fel onies or higher.

5As not ed supra, under the HPA Guidelines, the m nimumterm range of
i mprisonment for a Level Il level of punishment includes the maxi mumterm
i mosed by the Circuit Court for Nichols' class A and class B fel onies.
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significant criteria it considered. W also reject his claim
that the HPA m sapplied the Guidelines by using the wong | evel
of puni shnent.

In setting Nichols'" mninmumterns of incarceration, the
HPA placed himin the Level 111 level of punishnment. Under its
Gui delines, the HPA focuses on three primary criteriato
determ ne the appropriate |evel of punishnment and the m ni num
term (1) Nature of the Ofense; (2) Degree of Injury/Loss to
Person or Property; and (3) Ofender's Crimnal H story. Inits
Corrected M nimum Term Order, the HPA cited "(1) Nature of
O fense; [and] (2) Degree of Injury to Person” as the significant

factors it relied upon in determning N chols' Level Il |evel of
puni shnent .

Under the Nature of the Ofense criteria, the standard
for a Level 11l level of punishnment is nmet if "[t]he of fense was

agai nst a person(s) and the offender displayed a callous and/or
cruel disregard for the safety and welfare of others[.]" Under
the Degree of Injury/Loss to Person or Property criteria, the
standard for a Level I1l |level of punishment is nmet if "[t]he
injury or loss suffered by the victims) was nore than those
experienced by simlarly situated victins."

Here, the record provides anple support for the HPA s
reliance on the "Nature of Ofense” and "Degree of Injury to
Person” in placing Nichols in the Level |1l level of punishnent.
The record shows in both the honme invasi on/shooting and assault
cases, Nichols commtted offenses agai nst persons and that he
"di spl ayed a callous and/or cruel disregard for the safety and
wel fare of others[.]" In the home invasion/shooting case,

Ni chols terrorized an entire famly, including mnor children,

hol ding the victins at gunpoint. He also shot Lapitan, when
Lapitan tried to push sone of the robbers fromhis hone. 1In the
assault case, Nichols threw a broken bottle at Tabi os' face,
resulting in a severe laceration, then proceeded to beat Tabi os
with a bat while others were kicking Tabios. There was strong
justification in the record for a finding by the HPA that N chols
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di spl ayed a callous and/or cruel disregard for the safety and
wel fare of others in commtting the offenses in both cases.

The record al so supports a determ nation by the HPA
that "[t]he injury or loss suffered by the victin(s) was nore
than those experienced by simlarly situated victins." In the
home i nvasi on/ shooting case, N chols was convicted of class A
fel oni es for kidnapping, first-degree robbery, and carrying or
use of a firearmin the comm ssion of a separate felony.

Ni chol s’ shooting of Lapitan resulted in Lapitan being paral yzed,
a greater loss than typically experienced by victinms of these
three offenses. In the assault case, N chols was convicted of
the class B felony of first-degree assault for causing Tabios to
suffer permanent disfigurenent froma five-inch |ong, extrene
facial laceration. The permanent disfigurenent to Tabios' face
provided a basis for the HPA to determ ne that the | oss Tabi os
suffered was nore than experienced by simlarly situated victins.

The record in this case provides clear support for the
factors cited by the HPA in setting Nichols' mninmmterns of
inprisonnment. In light of the record, we conclude that in
exercising its discretion to establish N chols' mninumterns,
the HPA did not act arbitrarily or capriciously in applying the
Gui del i nes.

C.

Ni chols' claimthat his counsel provided ineffective
assi stance by failing to assert the correct |evel of punishnment
or discern that the Corrected M ninmum Term Order was
constitutionally deficient is without nerit. As previously
di scussed, the record supports the HPA' s determ nation of Level
1l as the applicable |l evel of punishnent. |In addition, N chols
does not provide any valid basis to support a claimthat the
Corrected M ninmum Term Order was constitutionally deficient.
Accordingly, Nichols has not shown that his counsel provided
i neffective assi stance.
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CONCLUSI ON
For the foregoing reasons, we affirmthe Crcuit
Court's Order Denying Petition.
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