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APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FG-D NO 08-1-2862)

MEMORANDUM OPI NI ON
(By: Nakanmura, C.J., and Leonard and G noza, JJ.)

In this divorce case, Defendant-Appellant Al an Kodana
(Husband) appeals fromthe "Decree G anting Absolute Divorce and
Awar di ng Child Custody" (D vorce Decree) entered by the Famly
Court of the First Crcuit (Famly Court).! The Divorce Decree
was entered pursuant to the Famly Court's "Findings of Facts and
Concl usions of Law." The Divorce Decree dissolved Husband's
si xteen-year nmarriage wwth Plaintiff-Appellee C ndy Kodanma
(Wfe), divided the parties' marital assets, awarded custody of
the parties’ two mnor children, and awarded Wfe alinony and
child support.

The primary issue rai sed by Husband on appeal invol ves
the Famly Court's valuation of Husband's financial services

The Honorable Gale L. F. Ching presided over the proceedings
relevant to this appeal.
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busi ness. Husband and Wfe each called an expert at trial on the
question of the proper valuation of Husband's business, and the
Fam |y Court ultimately adopted the val uation recommended by
Wfe' s expert. On appeal, Husband contends that the Fam |y Court
erred by inproperly valuing Husband' s financial services

busi ness. Husband al so contends that the Famly Court erred in:
(1) awarding Wfe $5,000 a nonth in alinony for five years; (2)
hol di ng an additional hearing after the divorce trial to
determ ne Husband's inconme in rendering its decision on child
support; (3) requiring Husband to pay $200,000 to Wfe for her
equity in a property on Maui awarded to Husband, even though the
stipul ated valuation of the Maui Property, which the Famly Court
accepted, showed only negative equity; (4) making an "illusory"
award to Husband of his life insurance policy (Policy 80004) that
was controlled by Wfe; and (5) failing to credit Husband with

t he val ue of investnent accounts he owned at the date of

marri age.

As expl ained below, with respect to the primary issue
rai sed by Husband on appeal, we conclude that the Fam |y Court
did not err in valuing Husband' s business. Wth respect to the
remai ni ng i ssues, we conclude that the Famly Court erred in its
deci sions regarding the division of the Maui Property, the award
of Husband's Policy 80004, and the valuation of the investnent
accounts owned by Husband at the date of marriage. W therefore
vacate the provisions of the Divorce Decree that relate to, or
are affected by our decision regarding, these matters and remand
for further proceedings. W affirmthe D vorce Decree in al
ot her respects.

BACKGROUND
| .

Husband and Wfe were married on Novenber 20, 1993.
They have two chil dren together: Daughter, born in 1995, and Son,
born in 2000. Wfe was a "stay at hone" nother responsible for
the care of the parties' children and househol d, while Husband
was the famly's primary incone earner. At the tinme of their

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

marri age, Husband was an i ndependent contractor for Ameriprise
Financial, Inc. (Ameriprise),? providing financial advice and
services. |In 2000, he signed a franchise agreenent with
Ameriprise and his financial services business, Al an Kodama &
Associ ates, becanme a franchi see of Aneriprise. Husband' s
busi ness was successful, and the parties accumul ated substanti al
wealth while married, including their marital honme (Marital
Hone); 50% share in a beach house in Mkul &ia (Mkul &ia
Property); two condom niumunits on Kaua‘i (Kaua‘i Condos 1 and 2
or collectively, "Kaua‘i Condos"); a property |located in Wil uku,
Maui used to service Husband's Maui clients (Maui Property); bank
accounts containing substantial suns; security and investnent
accounts; and |life insurance and retirenent policies.

A Pre-Trial

On Septenber 2, 2008, Wfe filed a conplaint in the
Fam |y Court seeking dissolution of the parties' marriage.
Shortly after Wfe filed her conplaint, Husband noved out of the
Marital Home.

In January 2009, Wfe found part-tine enploynent as a
receptioni st at Downtown Dental Associates earning $12 per hour.
On May 24, 2010, the parties filed a stipulation regarding child
custody and the valuation of the marital real property. The
parties agreed that they would share joint |egal custody of both
chil dren: Husband woul d assune primary physical custody of Son;
Wfe would assune primary physical custody of Daughter; and each
parent woul d have reasonable visitation with the child in the
pri mary physical custody of the other parent. The parties also
stipulated to the valuation of their marital real property, as
fol |l ows:

2Ameriprise Fi nancial, Inc. (Ameriprise) is the successor to various
conmpani es, including American Express Financial Advisors Inc. and IDS, with
whi ch Husband was invol ved. For purposes of simplicity, we will use

"Ameriprise" to refer not only to Ameriprise but to American Express Financi al
Advi sors I nc. and | DS.
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Marital Hone -- $1, 275, 000
Mokul ‘ia Property -- $447,500°%
Kaua‘i Condo 1 -- $92,500
Kaua‘i Condo 2 -- $92.500

Maui Property -- $400, 000

B. Trial

A five day trial was held on July 12, 13, 19, 30, and
August 27, 2010. The primary disputes at trial were related to
t he val uati on of Husband's financial services business, alinony,
and the distribution of the marital assets, particularly the Mui
Property. The follow ng pertinent evidence was presented at
trial.

1. Business Valuation

Husband' s financial services business was an Aneriprise
franchi see and a sol e proprietorship servicing approxi mately 900
clients on Oahu and Maui. Through his business, Husband managed
approximately $175 mllion in assets and had six enpl oyees. The
busi ness regularly had gross inconme of over $1 mllion per year.

Husband' s busi ness was governed by a franchise
agreenent between Husband and Ameriprise. Under this agreenent,
Aneriprise controlled the type of products Husband sol d and
requi red Husband to generate a m ni mrum nunber of financial plans
and neet certain client satisfaction ratings. Anmeriprise also
controlled all advertising done by or for franchi sees. Husband
recei ved paynment from Ameriprise, not directly fromhis clients,
and Husband was required to pay fees to Aneriprise. |f Husband
stops working as a franchi see of Aneriprise, "he nust turnover
all original client lists, client data, financial plans and ot her
data base files."

At trial, both parties presented expert testinony
regardi ng the valuation of Husband' s business. Wfe's expert,
Ki mo Todd (Todd), val ued Husband's business at $1.524 nillion.

3The parties stipulated that the value of the Mokul &ia Property was
$895, 000. However, because the parties only owned a 50% interest in the
Mokul &‘i a Property, the stipulated value has been reduced to reflect the
parties' share of the property.
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In his analysis, Todd relied upon three prior transactions in
whi ch Husband had bought or sold Ameriprise financial services
franchi sees. Todd testified that Husband indicated that in
determ ning the purchase and sale price in these transactions,
Husband had used a pricing multiplier of 1.45 tinmes gross sales.*
Todd utilized a lower pricing nultiplier of 1.35 times gross
sales to determne the fair market val ue of Husband's busi ness.
According to Todd, the value of Husband's busi ness was basically
attributable to client lists and data rather than Husband' s
per sonal goodw | |

On the other hand, Husband' s expert, M chael MEnerney
(McEnerney), clainmed that the fair market val ue for Husband's
busi ness was $94, 500. According to McEnerney, the val ue of
Husband' s busi ness should be limted to its physical assets
because any intangible assets related to the busi ness were

attributable solely to Husband' s personal goodw Il and were
t herefore not divisible in divorce.
2. Alinony

Bot h Husband and Wfe are coll ege graduates. Husband
received his degree in finance and Wfe received her degree in
interior design. During the marriage, Wfe did not utilize the
skills learned in obtaining her degree and was "prinmarily a stay
at hone nother." The parties enjoyed a relatively high standard
of living that included nunmerous trips to the mainland and
nei ghbor islands each year, dining at high-end restaurants,
menbership at a country club, and the use and enjoynent of a
beach house. Wfe did not have limts on her ability to spend
for the famly or the househol d.

Wfe presented expert testinmony fromFrances WIIliam
McRoberts (McRoberts) with regard to her need for alinony.
According to McRoberts, Wfe would need $9,000 a nonth in pretax

4Todd used the terns "gross sales" and "gross income" interchangeably
with respect to the pricing multiplier as his report explaining his valuation
anal ysis applies the pricing multiplier to "gross sales" and "gross income"
interchangeably.
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dollars to nmeet her needs and continue a lifestyle simlar to the
lifestyle she enjoyed during the nmarriage.

After the parties separated, Wfe sought enploynent and
was hired in January 2009 as a receptionist at Downt own Dent al
Associ ates nmaking $12 an hour. She was subsequently pronmoted to
Director of Patient Relations and received a raise to $13 an
hour. However, Wfe had not devel oped job skills prior the
parties' separation that would qualify her for enploynent at a
hi gher payi ng j ob.

3. Maui Property

Husband was using the Maui Property as an office to
service his Maui clients. The appraisal used to obtain the
stipul ated val ue of the Maui Property apprai sed the Maui Property
as residential and valued it at $400,000. However, during her
trial preparation, Wfe determ ned that the property was actually
zoned comrercial and that the property tax assessed val ue of the
property was $959, 300. Therefore, Wfe sought to have the Mui
Property awarded to her, even though it was used by Husband in
hi s business, or to have the Fam |y Court redeterm ne the val ue
of the property.

4. OQther Matters

After separating from W fe, Husband gave a femnale
friend $30,000 to "deposit and hold for him" However, Husband's
friend spent the noney. Although he initially denied giving any
nmoney to third-parties to hold in a pre-trial interrogatory,
Husband at trial admitted giving his friend the $30,000 to hold
for him

During the trial, discrepancies were reveal ed regarding
the incone and expenses Husband had reported in the divorce
proceedi ngs. For exanple, Husband initially denied having a
tenant paying rent for use of the Maui Property, but later
stipulated to evidence showi ng that he did have a tenant that
paid $500 a nonth for use of the Maui Property. Husband
simlarly received incone fromthe rental of the Mkul &ia
Property and t he Kaua‘i Condos, which he failed to report. 1In

6



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

addition, during the divorce proceedi ngs, Husband increased the
debt on the famly's hone equity line of credit (secured by an
asset which Wfe was to be awarded) from $147,063 to $215, 059 (an
i ncrease of approxi mately $68,000) while allow ng his own
checki ng account to grow from $56, 240 to $137,830 (an increase of
approxi mately $83, 000).
C. Post Trial

The Fam |y Court entered its Order Re: Trial (Trial
Order) on March 31, 2011. In the Trial Oder, the Famly Court
determined that: (1) the value of Husband's busi ness was $1.524
mllion, (2) the value of the Maui Property was $400, 000 as
stipulated to by the parties, (3) valid and rel evant
consi derations existed to deviate fromthe partnershi p nodel of
property division, and (4) Wfe was entitled to $5,000 in alinony
per month for five years. The Fam |y Court also determ ned child
cust ody and educati onal expenses for the children and ordered the
parties "to submt their respective child support request
pursuant to the child support guidelines[.]" The Famly Court
attached Court's Exhibit 1 to the Trial Oder, which was a copy
of a Property Division Chart submtted by Wfe during trial.
According to this exhibit, Wfe would be granted the Mui
Property subject to it's outstandi ng nortgage of $574, 161. 63.

Husband noved for clarification of the Trial Order,
seeking clarification as to: (1) which party was awarded the Mui
Property because the Trial Order did not specifically award the
property to either party, but the property was allocated to Wfe
under the Court's Exhibit 1; (2) whether the Fam |y Court
intended to award Policy 80004 to Husband; and (3) the Famly
Court's determ nation of the parties' incone for purposes of
preparing the child support guidelines worksheet. On May 13,
2011, the Famly Court filed its "Order Re: Motion for
Clarification" (Clarification Oder), which: (1) determ ned that
there was "insufficient evidence to render a decision as to child
support™; (2) awarded the Maui Property and its associ ated
nort gage debt to Husband and required Husband to pay Wfe
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$200, 000 as part of the award; and (3) left the award of Policy
80004 to Husband unchanged.

Pursuant to the Famly Court's Carification Order, a
heari ng was held on June 1, 2011, to address child support. Over
Husband' s objection, the Famly Court received additional
evi dence on Husband's incone, including business incone that had
been reported on the parties' joint 2010 federal tax return,
whi ch had been filed after the divorce trial. On July 5, 2011,
the Fam |y Court adopted Wfe's proposal regarding child support
and ordered Husband to pay Wfe nonthly child support of $2,413.

On August 22, 2011, the Family Court issued its
Fi ndi ngs of Fact and Conclusions of Law as well as the Divorce
Decree. This appeal foll owed.

STANDARDS OF REVI EW

In reviewing the Fam |y Court's decisions that Husband
chal l enges in this appeal, we apply the follow ng standards set
forth by the Hawai ‘i Suprene Court in Fisher v. Fisher, 111
Hawai ‘i 41, 137 P.3d 355 (2006):

A. Fami |y Court Deci sions

Generally, the famly court possesses wi de discretion

in making its decisions and those decision will not be set
aside unless there is a mani fest abuse of discretion. Thus,
we will not disturb the famly court's decisions on appea

unl ess the famly court disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant and its decision clearly exceeded the bounds of
reason.

B. Fam |y Court's Findings of Fact and Concl usions of Law

The famly court's [findings of fact (FOFs)] are
revi ewed on appeal under the "clearly erroneous" standard
A FOF is clearly erroneous when (1) the record | acks
substantial evidence to support the finding, or (2) despite
substantial evidence in support of the finding, the
appell ate court is nonetheless left with a definite and firm
conviction that a m stake has been made. "Substantia
evidence" is credible evidence which is of sufficient
quality and probative value to enable a person of reasonable
caution to support a concl usion.

On the other hand, the famly court's [concl usions of
law (COLs)] are reviewed on appeal de novo, under the
right/wong standard. COLs, consequently, are "not binding
upon an appellate court and are freely reviewable for their
correctness. ["]
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C. Credibility of Wtnesses

"It is well-settled that an appellate court will not
pass upon issues dependent upon the credibility of witnesses
and the weight of evidence; this is the province of the
trier of fact."

Fi sher, 111 Hawai ‘i at 46, 137 P.3d at 360 (block quote format
altered; citations omtted).
DI SCUSSI ON
| . Business Val uation

Husband asserts that his main i ssue on appeal concerns
the Fam |y Court's valuation of his financial services business,
Al an Kodama & Associ ates, an Aneriprise franchi see. Husband
contends that the Famly Court erred in valuing his business and
in distinguishing this case fromAntolik v. Harvey, 7 Haw. App
313, 761 P.2d. 305 (1988). In Antolik, this court adopted the
view that the goodwi || of the business of a professional that is
accunul ated during the marriage is marital property and subject
to division when it is "true" enterprise goodwill, which is a
mar ket abl e busi ness asset, but not when it is "personal™
goodwi I I, which is dependent on the continued presence of the
prof essional involved. Antolik, 7 Haw. App. at 317-18, 761 P.2d
at 308-09. As explained below, we disagree with Husband's
contentions.

Husband and Wfe each called an expert to testify
regardi ng the val uation of Husband' s business. The nethodol ogy
used and the opinion on valuation reached by each expert differed
dramatically. Husband's expert used an asset-based val uati on
met hod in concluding that the fair market val ue of the business
was $94,500. Wfe's expert used a market-based approach in
concluding that the fair nmarket val ue of the business was
$1,524,000. Each expert explained the basis for his opinion and
was subject to thorough cross-exam nation. After hearing the
evi dence, the Famly Court found Wfe's expert to be nore
per suasi ve and accepted his valuation of $1,524,000. G ven the
evidence in the record, the lack of definitive proof on either

9
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si de, and because the Famly Court's decision was |argely
dependent on its assessnent of the credibility of the valuation
experts and its weighing of the evidence presented, we affirmthe
Fam |y Court on this issue. See Fisher, 111 Hawai ‘i at 46, 137
P.3d at 360.

A

Todd, Wfe's expert, utilized a nmarket-based approach
to val ue Husband's business. Todd focused on three recent
transactions in which Husband bought or sold financial services
busi nesses that were Aneriprise franchisees. 1n 2003, Husband
and Tom Lodi co (Lodico), purchased a Hilo financial services
conpany from Chuck Lopez (Lopez). |In determ ning the purchase
price, the parties utilized a multiplier of 1.45 tines the
conpany's gross sales. The sales agreenent included a one-year
non- conpetition provision, and Lopez provided little assistance
intransitioning his clients to Husband and Lodico. Al nost al
of Lopez's clients were retained by Husband and Lodi co. Husband
mai ntai ned very little contact with the Hlo clients, and instead
hired Barry Mark (Mark) to service the Hilo clients. Despite
Husband's failure to build personal relationships with the Hlo
clients, when Mark left the Hilo practice without a restriction
on conpetition, Mark was only successful in converting
approximately 30% of the Hilo clients to his new business.

In 2007, Husband sold the Hilo practice to David Hal
(Hall), utilizing a 1.45 multiplier tinmes gross sales to
establish the sales price. The sales agreenent included a one
year non-conpetition clause that restricted Husband' s ability to
solicit or accept business fromany of the Hilo clients. Hal
pur chased the practice sight unseen with little or no client
i ntroduction or transfer support. Most of the clients
successfully transferred to Hall while no clients subsequently
resunmed their relationship with Husband.

I n 2003, Husband purchased a financial services
busi ness on Maui from Dean Badoyen (Badoyen). The purchase price
was $450, 000, which was established using a 1.45 nultiplier tines

10
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gross sales. The sal es agreenent included a one year non-
conpetition clause restricting Badoyen from providing financi al
advi sory services within 50 mles of Wil uku, Mui.

Todd al so consi dered successi on agreenents between
Husband and two of his enployees. Under these succession
agreenents, Sandra Yorong and John Araki® had the option to
pur chase Husband's busi ness upon his death, disability, or
termnation of his affiliation with Aneriprise. Under the
agreenents, the purchase price was determ ned by using a 1.5
multiplier times the average gross sales for the three years
prior to Husband's death, disability, or disaffiliation from
Anmeri pri se.

Wfe introduced evidence indicating that Husband pl aced
little value on personal goodwill in both the Hlo and Maui
transactions. For exanple, in a 2007 tax return with respect to
his Hlo practice, Husband anortized $285,000 in "Intangi bl es"
while only anortizing "Goodwi I 1" in the anmobunt of $2,088. Wth
regard to his purchase of the Maui practice, the parties
al l ocated the purchase price as follows:

Client files, etc. ("Business") -- $449,000.00
Covenant not to conpete -- $1,000.00
Total -- $450, 000.00

In his valuation report, Todd expl ai ned his market -
based anal ysis as foll ows:

It appears that what determ nes the value of Aneriprise

franchises in Hawaii is the client lists owned by the
franchi see company rather than the "personal goodwill" of

t he advisor. Based on our conversation with [Husband], this
seenms to be the case for Aneriprise franchises that he
purchased and sol d. [ Husband] indicated that when he

purchased the Hil o-based practice (roughly 300 client
accounts), all of the transferred clients were retained with
normal shrinkage due to causes such as the death of clients.
[ Husband] al so stated that when he purchased the Mau
practice (roughly 700 client accounts) all of the
transferred clients were retained with normal shrinkage due
to causes such as the death of clients. [ Husband] al so
stated that when he eventually sold the Hilo practice in

SSandr a Yorong has the option to buy the Oahu portion of Husband's
busi ness, while John Araki has the option to buy the Maui portion of Husband's
busi ness.
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2007, all the client accounts were transferred to the buyer
with no clients returning to [Husband]. AlIl of the above
sal es/ purchases included sone seller provided transition
assi stance and a one year, non-conpete agreement with the
buyer following the transfer. Accordingly, Ameriprise
practices that have viable client lists are successfully
transferable in the [sic] Hawaii.

These facts indicate that the value of these Ameriprise
practices are grounded in their respective client lists and
are easily transferable in orderly sale and transition. As
[ Husband's] records confirm we believe the anounts paid by
for these Aneriprise practices are allocable predom nantly
to the value of the transferable client lists rather than
personal goodwil |

Todd testified that the franchise relationship between
Husband' s busi ness and Aneriprise benefitted the business because
Ameri prise provided substantial name recognition to clients as
wel | as marketing and advertising. Wfe also adduced evi dence
that Aneriprise apparently inposed surrender charges on its
i nsurance and annuity products and sonme stock accounts, which
woul d create an inpedinent to clients follow ng Husband if he
quit his Aneriprise franchi see business to work for a conpetitor.
Todd i ndicated that his adoption of a "nobre conservative"
mul tiplier of 1.35 (rather than 1.45 used by Husband in his
transactions or 1.5 used in the succession agreenents) served to
excl ude Husband's personal goodwi Il from his valuation of
Husband' s busi ness. Todd al so expl ai ned why he believed that,
under the circunstances of this case, the nmarket approach was the
best approach to use in val uing Husband's busi ness:

Being that -- in this case, you know, what we're trying to
find out is what fair market value is, what -- the amount at
whi ch, you know, willing buyers and willing sellers would --
woul d transact at. And in this case we have three exanples
not just of, you know, anybody -- any random person out
there, but we have three transactions involving [Husband]
and his clients. There is no better indication of what --
what the business could be bought or sold for than | ooking
at the actual transactions involving the subject business.

12
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B
Husband' s expert, MEnerney, disagreed with Todd's
anal ysis. According to McEnerney, except for the physical assets
of the business, the entire value of Husband's busi ness was based
on Husband's personal goodwill. There was no enterprise goodw ||
attributable to the business or its franchise relationship with
Ameriprise. Accordingly, MEnerney utilized the asset-based
approach and only considered the val ue of the physical assets of
Husband's business in arriving at a fair market val ue of $94, 500.
C.
Faced with the divergent opinions of the parties
experts, the Famly Court chose to credit Wfe's expert. The
Fam |y Court concluded as foll ows:

8. The Court concludes that the val ue of
[ Husband' s] financial planning franchise practice depends
nore on client lists and data than on [Husband's] persona
goodwi | I .

9. The Court further concludes that based on

[ Husband' s] prior purchase and sale transactions; the fact
that a pricing multiplier was used in those transactions and
in [Husband's] succession plans; the fact that [Husband's]
financial planning practice is a franchise with significant
invol vement in the practice and controls inmposed on

[ Husband] by the franchisor; that the departure of Barry
Mark fromthe Hilo practice, who without a non-conpete and
with little involvement by [Husband] in the practice, taking
Il ess than 30% of the clients, shows the existence of
enterprise goodwill; the dependence on [Husband's] testinony
for evidence of client personal goodwill; that the precepts
announced in Antolik do not apply to the facts of this case

10. The Court further concludes that the proper way to
val ue [Husband's] financial planning franchise practice is to
apply a pricing nultiple of 1.35 to [Husband's] gross income[9]
fromthe business.

There is substantial evidence in the record to support
the Famly Court's ruling. The Famly Court considered the
credibility of the experts and wei ghed the evidence presented in
reaching its conclusion. W defer to the Famly Court's

6As noted, Todd, Wfe's expert, used the terns "gross sal es" and "gross
income" interchangeable. See note 4, supra
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assessnment regarding these matters and decline to overturn its
deci si on.
D.

W reject Husband's claimthat the Fam |y Court erred
as a matter of lawin failing to apply this court's decision in
Antolik. The Family Court concluded that Antolik was
di stingui shabl e and did not control the decision in this case.

In Antolik, the husband in a divorce proceeding owned a
sol e proprietorship chiropractor business. Antolik, 7 Haw. App
at 313, 761 P.2d at 307. This court addressed the question of

whet her goodwi I | of the business of a professional that is
accunul ated during the marriage is marital property. W
descri bed goodwi || as foll ows:

Goodwi Il is an attribute of a business. An "income-

producing entity, regardless of the nature of the business
organi zati on, may have an asset of recogni zed val ue beyond
the tangi ble assets of such entity, an intangible asset

generally characterized as goodwill." Taylor v. Taylor, 222
Neb. 721, 728, 386 N.W 2d 851, 857 (1986). "Goodwi Il is a
mar ket abl e and transferable asset.” Prahinski v. Prahinski,

75 Md. App. 113, 129, 540 A.2d 833, 841 (1988).

Id. at 317, 761 P.2d at 308 (brackets omtted). W noted that
ot her courts had adopted different views on whether the goodw ||
of a business constitutes marital property. W generally adopted
the view that "distinguishes between true goodw Il [(al so know as
enterprise goodw I I)] which is a marketabl e busi ness asset and
the goodwi || which is dependent on the continued presence of the
prof essional involved. The forner constitutes marital property,
while the latter does not." 1d. at 317-18, 761 P.2d at 308-09.
In Antolik, we concluded that the famly court did not
err in accepting the valuation of husband' s expert, which was
based on adjusted book val ue, over the valuation of wfe's
expert, which was based on an estimate of future earnings. |1d.
at 315-16, 321, 761 P.2d at 307, 311. However, we nade cl ear
that "[w] hether the intangible assets of the business of a
prof essional constitute true goodwi Il or not should be determ ned
by the trier of fact on a case-by-case basis.” 1d. at 318, 761

14
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P.2d at 309. W also did not mandate that a particul ar approach
be used in valuing a closely-held business, but made cl ear that
di fferent approaches or a conbination of approaches could be
used. We stated:

What ever approach or combination of approaches is used to
support an ampunt, it must al ways be remembered that (1) in
di vorce cases the sole object of the exercise is to
determ ne the [fair market value] of the business on the
rel evant date and (2) absent special circunstances, the

val ue of a sole proprietorship professional business does
not include, and must be separated from the val ue
attributable to the sole professional who operates it.

Id. at 319, 761 P.2d at 309.

Thus, Antolik sinply established a rule that a spouse's
personal goodwi Il is excluded in determ ning the value of a
business that is subject to division as marital property. It did
not deci de whether, or the extent to which, personal goodw || was
a conponent of the value of particular businesses. Contrary to
Husband' s suggestion, Antolik does not nmandate that a particular
val uation nmethod be used. Nor does it hold that the intangible
assets or goodw || associated with a sole proprietorship
pr of essi onal busi ness are necessarily or significantly personal
goodwi I I . Instead, we concluded in Antolik that "[w] hether the
i ntangi bl e assets of the business of a professional constitute
true goodw I | or not should be determ ned by the trier of fact on
a case-by-case basis.” 1d. at 318, 761 P.2d at 309.

Here, Wfe's expert and the Fam |y Court were aware of
the distinction made in Antolik between enterprise or true
goodwi I | and personal goodwi Il. Wfe's expert explained: (1) why
he believed that Husband's personal goodwi Il was not a
significant factor in the value of Husband's Aneriprise
franchi see busi ness; (2) why he believed the val ue of the
busi ness was basically derived fromits ownership of client lists
and data; (3) and how his use of a conservative nultiplier served
to exclude Husband' s personal goodw Il fromthe expert's
val uation of the business. Wfe's expert also explained why his
met hod of valuation properly captured the fair market val ue of
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Husband' s busi ness for purposes of the marital property division.
Under the particular facts presented, the Fam |y Court chose to
credit the opinion of Wfe's expert over that of Husband' s
expert. W conclude that nothing in the Antoli k decision
precluded the Fam |y Court from making this choice.
1. Alinony

Husband argues that the Fam |y Court abused its
di scretion in awarding Wfe $5,000 per nonth in alinmony for five
years. W disagree.

The Fam |y Court's decision to award alinony is guided
by the factors enunerated in Hawaii Revised Statutes (HRS) § 580-
47(a).” At trial, Wfe presented evidence that Husband and Wfe

‘At the time relevant to this case, HRS § 580-47(a) (2006) provided in
rel evant part:

Upon granting a divorce, . . . the court may make any further
orders as shall appear just and equitable . . . (2) conpelling
either party to provide for the support and mai ntenance of the
other party . . . . In making these further orders, the court
shall take into consideration: the respective merits of the
parties, the relative abilities of the parties, the condition in
whi ch each party will be left by the divorce, the burdens inposed
upon either party for the benefit of the children of the parties,
and all other circunstances of the case

In addition to any other relevant factors considered, the
court, in ordering spousal support and maintenance, shall consider
the follow ng factors:

(1) Fi nanci al resources of the parties;

(2) Ability of the party seeking support and maintenance
to meet his or her needs independently;

(3) Duration of the marriage

(4) Standard of living established during the marriage

(5) Age of the parties;
(6) Physi cal and enotional condition of the parties;

(7) Usual occupation of the parties during the marriage;

(8) Vocational skills and enployability of the party
seeking support and mai ntenance

(9) Needs of the parties;
(10) Custodial and child support responsibilities;

(continued. . .)
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enj oyed a high standard of living during their sixteen-year

marri age; that Husband had a successful financial services

busi ness and a high capacity for earning substantial incone in
the future; and that Wfe's future enpl oynent prospects and
ability to earn substantial incone were limted. Wfe also
cal l ed McRoberts, an expert on alinony, who exanmined Wfe's

i ncome from enpl oynent and her projected expenses and opi ned that
W fe woul d need approxi mately $9, 000 before taxes per year to
maintain a lifestyle simlar to that which she enjoyed while
married. MRoberts opined that Wfe should receive $9, 000 per
nmonth in alinmny for eight years. MRoberts' alinony anal ysis
di d not consider anpbunts necessary to provide for maintenance of
the Marital Home or to pay for the children's private school
tuition. MRoberts also admtted that an unequal distribution of
the marital assets in the anpbunt of $520,000 in Wfe's favor may
relieve Wfe's need for alinony.

Husband argues that the Fam |y Court's disproportionate
award of the marital estate in favor of Wfe and the substanti al
assets she received show that the Fam |y Court erred in its award
of alinmony. W are not persuaded.

The Fam |y Court found as foll ows:

163. That during the marriage, the parties enjoyed a
relatively high standard of living .

167. That [Wfe] is unlikely to obtain enploynent
that will generate sufficient income to meet her needs at
the marital standard of I|iving.

(. ..continued)

(11) Ability of the party from whom support and mai ntenance
is sought to neet his or her own needs while meeting
the needs of the party seeking support and
mai nt enance;

(12) Other factors which measure the financial condition in

which the parties will be left as the result of the
action under which the determ nation of maintenance is
made;

(13) Probable duration of the need of the party seeking
support and mai ntenance.
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169. That based on the parties' tax returns,
[ Husband] generates sufficient income to satisfy his needs

and al so pay [Wfe] alinony.

170. That taking into account [Husband's] current
expenses and inconme, as well as his child support
responsi bilities, [Husband] has sufficient resources to pay

[Wfe] $5,000.00 per month in alinony.

171. That based on [Husband's] abilities, resources
and assets to be awarded to him [Husband] should be in a
position to accunul ate substantial assets in the future.

172. That there is little likelihood that [Wfe] will
advance further in her enployment and that [Wfe] will need
all the resources to be awarded to her to maintain her

standard of |iving.

173. That taking into account [Wfe's]

needs, her

current earnings and assets to be awarded to her, the Court
finds that [Wfe] will need $5,000.00 per nonth in alinony

to meet her needs for five (5) years.

209. The Court accepts M. MRobert's opinions and
finds that [Wfe] will need additional income by way of
alimony to augnent what she earns from her enpl oyment and

what she may earn from assets awarded to her.

210. That [Wfe] will be left in a position that will
not provide for her future and well-being unless she is
awarded alinmony in division of the marital estate.

211. That [Wfe] will need $5,000.00 per

five (5) years to meet her needs.

We concl ude that there was substanti al

mont h for

evi dence to

support the Famly Court's findings and that these findings were
not clearly erroneous. W also conclude that based on the

evi dence presented and its findings, the Famly Court did not
abuse its discretion in its decision to award Wfe $5,000 in

al inony per nonth for a period of five years. See Sabol v.

Sabol, 2 Haw. App. 24, 31-32, 624 P.2d 1378, 1383-84 (1981)
(reviewwng famly court's award of alinony under the abuse of

di scretion standard).
[11. Child Support
After the divorce trial was conpleted,

the Fam |y Court

held an additional evidentiary hearing to determ ne the parties
child support obligations. At the hearing, Wfe introduced
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addi ti onal evidence regardi ng Husband' s incone, including incone
reported on their joint 2010 federal tax return filed after the
divorce trial. The 2010 tax return showed a substantial increase
i n Husband' s business inconme over that reported on the parties
2009 tax return. The Famly Court considered Husband's updated
income in determning its award of child support, which required
Husband to pay nonthly child support of $2,413 to Wfe.

Husband contends that the Famly Court erred in
hol di ng an additional hearing after the divorce trial and
consi dering the updated evidence regardi ng Husband' s i ncone
presented at the hearing in rendering its decision on child
support. W di sagr ee.

W review the Famly Court's determ nation of child
support for an abuse of discretion. See Doe v. Doe, 118 Hawai ‘i
268, 278, 188 P.3d 782, 792 (App. 2008). W find no basis to
conclude that the Famly Court abused its discretion in rendering
its decision on child support. Husband cites no authority to
support the basic prem se of his argunent -- that the Fam |y
Court was precluded from hol ding an additional hearing after the
divorce trial to gather evidence relevant to its decision in
awardi ng child support. W also note that the determ nation of
child support is a separate part of the a divorce case fromthe
determ nation of alinmony. See Eaton v. Eaton, 7 Haw. App. 111
118-19, 748 P.2d 801, 805 (1987). W therefore disagree with
Husband that the determ nation of child support nust be based on
t he sane evidence used to determne alinony. W affirmthe
Fam |y Court's child support award.

V. Maui Property
A

Prior to trial, the parties stipulated to the val uation
of the Maui Property as $400,000. The appraisal used to obtain
the stipul ated value of the Maui Property appraised the Maui
Property as residential. However, in preparing for trial, Wfe
di scovered that the Maui Property was zoned comercial and that
the property tax assessed val ue of the property was $959, 300.
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Wfe asked the Fam |y Court to award the Maui Property to her, or
alternatively, that the Famly Court redeterm ne the value of the
property to nore accurately reflect its actual val ue.

In the Trial Order, the Fam |y Court refused to change
the value of the Maui Property fromthe parties' stipulated val ue
because the "Stipulation was not set aside and renmined as is at
trial although [Wfe] later disputed [the Maui Property's]
value." In its Carification Oder, the Famly Court awarded the
Maui Property and its outstandi ng nortgage of $574,161.63 to
Husband, but al so ordered Husband to pay Wfe $200, 000. 32

In its findings of fact, the Fam |y Court found:

215. The Court finds the value of [the Maui Property]
to be $400,000.00 and the bal ance of the nortgage to be
$574,161. 63 and awards that property and debt to [Husband],
subject to [Husband's] payment of $200, 000.00 cash to [Wfe]
wi thin ninety (90) days after the entry of this decree for
[Wfe's] interest in the property.

216. The Court finds [Wfe], at trial, disputed the
stipul ated value of that property claimng it was under
apprai sed.

217. The property was appraised as residential not
commerci al property.

218. That [Husband] adm tted the property was used
for commercial purposes and had | eased part of it out.

In the Divorce Decree, the Famly Court further
expl ai ned:

The commercial real property of the parties |located . . .
[in] Wailuku, Hawaii [(the Maui Property)], currently held
by [Husband] in his revocable living trust, is awarded to

[ Husband's] trust as his solely held property as Tenant in
Severalty.

[ Husband] shall pay to [Wfe] the sum of TWO HUNDRED
THOUSAND AND NO/ DOLLARS ($200, 000.00) within three (3)
mont hs of the effective date of this Divorce Decree, which
sum represents payment in full for [Husband's] purchase of

8Specifically, the Clarification Order provides:

The Maui Commercial Property shall be given to [Husband] who shal
be responsi ble for all debts. In addition, [Husband] shall pay
[Wfe] the sum of $200,000.00 within ninety (90) days unless
extended by nutual agreement by the parties once the divorce is
final.
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and [Wfe's] release of, the full present value of [Wfe's]
current equity interest in the subject property.

B

Husband argues that the Famly Court erred in requiring
himto pay $200,000 to Wfe for her "equity interest” in the Mau
Property, when the stipul ated valuation of the Maui Property,
which the Fam |y Court accepted, showed only negative equity. W
agr ee.

The Fam |y Court's findings are internally
i nconsistent. Based on the parties' stipulation, the Famly
Court found that the value of the Maui Property was $400, 000.
The Fam |y Court also found that the Maui Property was subject to
a $574, 161. 63 nortgage, which would nmean that the parties' equity
in the property was a negative $174,161.63. Based on these
findings, there was no positive equity interest held by Wfe to
distribute and no basis for the Famly Court to require Husband
to pay $200,000 to Wfe to conpensate her for her "current equity
interest in the subject property."?®

Wfe suggests that the Famly Court's decision in
dividing the Maui Property can be justified as an equalization
paynment resulting fromthe Famly Court's deviation frommarita
partnership principles. However, the Famly Court did not
justify its decision in dividing the Maui Property as a deviation
frommarital partnership principles, and we decline to uphold the
Fam |y Court's decision on this basis. W vacate the portion of
the Divorce Decree that divided the Maui Property and required
Husband to pay Wfe $200,000 for her "equity interest.” n
remand, the Famly Court may consider all the issues related to
the Maui Property as it deens necessary.

°The Fami |y Court's actions would make sense if the Fam |y Court
adopted the property tax appraised value rather than the stipul ated val ue as
the value of the Maui Property. Using the property tax appraised value would
have | eft approximtely $385,000 in positive equity to divide between the
parties. The Family Court, however, did not set aside the parties'
stipulation as to the value of the Maui Property and instead adopted the
parties' stipulated value as the value of the Maui Property.
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V. Life Insurance Policy 80004
The Fam |y Court awarded Policy 80004 to Husband as an

asset worth $53,627.66. Policy 80004 insured Husband's life only
and had a cash surrender val ue of $53,627.66.%° Husband argues
that the Famly Court's award of Policy 80004 to hi mwas
"illusory"” and that the policy has no value to him because it is
owned by an irrevocable trust, over which Wfe is sole trustee,
the irrevocabl e beneficiaries of the policy are his Wfe and
chil dren, and Husband has no control over any cash proceeds.
Wfe responds to Husband's argunment by contending that it "is not
supported by any case law, fact or |ogical argunent,” but Wfe
does not expl ain why Husband's argunent is wong. W concl ude
t hat under the circunstances presented, the Famly Court's award
to Husband of Policy 80004, over which he is unable to exert any
control, was indeed illusory and constituted error. W therefore
vacate the Divorce Decree to the extent that it awarded Policy
80004 to Husband and assigned the value of Policy 80004 to
Husband in its property division cal cul ation.

VI. Husband's Pre-Marital

| nvest nent Account Hol di ngs

Husband argues that the Famly Court erred in failing

to credit himw th the value of investnent accounts he owned at
the date of marriage as part of his capital contribution to the
marital partnership. Husband was unable to present evidence of
the precise value of his investnent accounts on Novenber 20,
1993, the date of marriage. However, he presented evi dence of
hi s account bal ances at the end of 1993 and his account
transactions during that year, and he expl ai ned how he used the
avai |l abl e account information to extrapolate the value of his
i nvest nent accounts, which he determined to be $169, 546 at the
date of marriage. The Fam |y Court, citing the |ack of
docunent ary evi dence showi ng the specific values for Husband's

OThe Fam |y Court's findings of fact erroneously list the cash
surrender value of Policy 80004 as $63, 627. 66.

22


http:63,627.66
http:53,627.66.10
http:53,627.66

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

account hol dings on the date of marriage, concluded that Husband
was not entitled to any credit for the value of his investnent
accounts at the date of marriage. |In effect, the Famly Court
val ued the investnent accounts Husband owned at the date of

marri age at $0.

Al t hough Husband was unable to prove the precise val ue
of his investnent accounts on the date of marriage, there was no
di spute that he owned i nvestnent accounts with substantial val ue
at the date of marriage. W conclude that the Famly Court erred
in failing to credit Husband with any anmount for his investnent
accounts at the date of marriage. On remand, the Fam |y Court
shal |l use the avail abl e evidence to determ ne a reasonabl e val ue
for Husband' s investnent accounts at the date of marriage.

A

Husband was entitled to rei nbursenent for capital
contributions he made to the marital partnership in the form of
pre-martial investnent accounts he owned at the date of marri age.
See Baker v. Bielski, 124 Hawai ‘i 455, 459, 248 P.3d 221, 225
(App. 2011) ("[E]ach partner is entitled to be repaid his or her
contributions to the partnership property[.]" (internal quotation
mar ks, citation, and block quote format omtted)).

Prior to trial, Wfe agreed that Husband "nmay have
owned i nvestnent accounts at date of marriage whose val ue has not
yet been established.” 1In a property division chart that Wfe
attached to her settlenment conference statenent, Wfe proposed
t hat these investnent accounts be valued at $157,341.18 at the
date of marri age.

At trial, Husband introduced Exhibit 3P, a 46-page
exhi bit which consisted of (1) a table prepared by Husband
showi ng his proposed valuation at the date of marriage of seven
i nvest ment accounts he owned and (2) supporting statenents from
each account. The account statenents showed account transactions
and bal ances over a nunber of years, including the account
bal ance at the end of 1993 (the year of narriage) and account
transacti ons, nunber of shares, and share prices at various tines
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near to but not on the date of nmarriage. Husband expl ai ned how
he used the account statenents to extrapol ate the nunber of
shares he owned in each investnment account and the val ue of those
shares at the date of marriage, in preparing the table show ng
hi s proposed val uation of his investnent accounts on the date of
marriage. The table in Husband's Exhibit 3P val ued his

i nvest ment accounts at the date of marriage at $163, 979. 20, which
Husband amended to $169,546 in his trial testinmony. Wfe did not
di spute the authenticity of Husband's account statenents, but

obj ected to Husband' s proposed extrapol ated val uati ons because

t he account statenents did not provide the value of the accounts
on the date of marri age.

The Fam |y Court found that the account statenments did
not identify any specific values for Husband's investnent
hol di ngs as of the date of nmarriage and that there was no
credi bl e evi dence of Husband' s proposed val uations of his
premarital stocks and nutual funds on the date of marriage. The
Fam |y Court therefore concluded that Husband failed to introduce
sufficient evidence of his premarital securities holdings to
justify giving hima capital contribution credit.

B

The record establishes that there was no di spute that
Husband owned substantial investnment accounts at the date of
marriage. Wfe did not dispute the authenticity of the account
statenments Husband i ntroduced, which showed that his accounts had
substantial value both before and shortly after the date of
marri age. |Indeed, Wfe agreed that Husband "may have owned
i nvest ment accounts at date of nmarriage,” and she proposed a
val uation for these accounts as $157,341.18 at the date of
marriage in the property division chart she attached to her
settl enent conference statenent.

We conclude that the Famly Court erred in relying on
Husband's inability to establish the precise value of his
i nvestment accounts at the date of marriage to deny Husband any
credit for his premarital investnent accounts. Wile the Famly
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Court was entitled to consider the absence of precise valuations
in determning a fair valuation for Husband' s accounts, it could
not use the absence of precise valuations to justify denying
Husband any credit for his accounts, and effectively valuing the
accounts at $0. The undi sputed account statenments provided the
Fam |y Court with a clear basis for determ ning a reasonable
val uation for Husband's investnent accounts. W direct the
Fam |y Court on remand to use the avail abl e evidence to determ ne
a reasonabl e value for Husband's investnent accounts at the date
of marri age.
CONCLUSI ON

For the foregoing reasons, we vacate the provisions of
the Divorce Decree that relate to, or are affected by our
deci sion regarding, the division of the Maui Property, the award
of Policy 80004, and the valuation of the investnent accounts
owned by Husband at the date or marriage, and we remand the case
for further proceedings consistent with this Menorandum Qpi ni on.
On remand, the Famly Court will be entitled to make al
necessary adjustnents in its property division to address the
errors we have determ ned were nmade by the Famly Court in this
appeal. W affirmthe Divorce Decree in all other respects.

DATED: Honol ul u, Hawai ‘i, Decenber 31, 2014.
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