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Def endant - Appel | ant/ Cr oss- Appel | ee Bennett Jacoby
(Bennett) appeals froman April 14, 2011 Famly Court of the
Third CGrcuit (Famly Court) Order Re: Divorce Trial (Order) and
a July 5, 2011 Decree Granting Absolute D vorce and Awardi ng
Child Custody (Divorce Decree) that dissolved Bennett's marri age
with Plaintiff-Appelleel/Cross-Appellant Ni col eta Jacoby
(Nicoleta).* N coleta cross-appeals fromthe Divorce Decree.

! The Honorable Aley K. Auna, Jr. presided.
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Bennett raises sixteen points of error, arguing the
Famly Court erred, inter alia, inits valuation of Bennett's
intellectual property (IP) for his capital contribution, its
deviation frommarital partnership principles and waiver of
Ni col eta's equalization paynent, its permanent alinony? and child
support awards, and its requirenent that Bennett nmaintain |life
i nsurance in an anmount far greater than necessary to give
reasonabl e security for his support obligations.

On cross-appeal, N coleta raises three points of error,
chal l enging the Famly Court's decision to: (1) include an
automatic termnation clause for her permanent alinony upon her
cohabitation; (2) include Bennett's tax-free disability earnings
as "Monthly Gross Incone” on the Child Support Cuidelines (CSG
wor ksheet; and (3) not award her one-half of Bennett's future
disability benefits, if we conclude that the Fam |y Court erred
by awardi ng Ni col eta permanent alinony or by waiving her
equal i zati on paynent.

l. BACKGROUND

On Decenber 9, 2008, Nicoleta filed a conplaint for
di vorce agai nst Bennett.

On February 18, 2009, the parties filed a Stipul ation
of the Parties Re: Tenporary Custody, Visitation, Support, and
O her Matters (Pre-trial Stipulation). Bennett and N col eta
agreed tenmporarily to joint |egal and physical custody of their
two mnor children and set forth tenporary ternms and conditions
of their joint custody.

On Cct ober 12, 2009, Bennett filed a notion for a pre-
trial determ nation regarding whether his future disability
benefits are marital property subject to equitable distribution.
No separate order was filed.?

2 "Ali mony" and "spousal support" are used interchangeably.
8 Bennett claims, without citing to the record, that the Famly
Court orally ruled:

To the extent that [Bennett's] future disability
insurance benefits are simply to replace |ost inconme
(continued...)
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Bennett and Nicoleta's divorce trial was held on
Novenber 12, 13, 19, and 27, 2009. The date of the conclusion of
the evidentiary portion of the trial (DOCOEPOT) was Novenber 27,
2009. N coleta and Bennett both testified at trial, and each
call ed an expert to testify about the value of Bennett's IP

Ni coleta testified that she was born in Romania in
1969, and in 1985, she had surgery to renove an arteri o-venous
mal formation in her brain. Follow ng surgery, she was paral yzed

on her "whole right side.”" Wen she cane to the United States in
1990, she was still experiencing weakness in her right |eg and
hand.

Ni col eta stated that she nmet Bennett in California
around May 1992, and they noved in together in June 1992.

Ni col eta was twenty-three years old and Bennett was thirty-one
years old at the time. Bennett was separated, but not yet

di vorced, fromhis former wife (Mary Ann) when he began |iving
with Nicoleta. Nicoleta wrked at Bennett's periodontist clinic
in California, but Bennett did not pay her. She believed that
they had a joint bank account, and she reported that Bennett had
been "paying for everything."

Ni col eta and Bennett were married on June 12, 1993
(date of marriage, DOV, and Nicoleta continued to work in
Bennett's office thereafter. Their son was born in June 1995,
and their daughter was born in January 1997.

In late 1997, N coleta was diagnosed with nmultiple
sclerosis (M5). Nicoleta reported that she underwent steroid
treatments, which caused nunbness.

The famly noved to Hawai ‘i in May 1998. Bennett and
Ni col eta purchased a honme in August 1998. N coleta testified
that she continued to have Ms flare-ups, which required steroid

5(...continued)
from[his] disability, those future benefits post-
di vorce are not a marital asset, and the famly court
|l acks | egal authority to divide or equitably
di stribute by way of offset his future disability
income and cannot consider the present val ue
cal cul ation of his future disability income.
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treatments. She continued to consult with her neurologist in

California until 2007, and she al so saw a neurol ogi st in Hawai i .
Ni coleta testified that her illness inpacted her

enpl oynment. I n 1999, she worked part tinme at Hual al ai Acadeny

for its after-school programfromabout 2:30 to 5:00 p.m, five

days a week. However, she had to quit "because after a while, ny

nunbness and ny M5 was flaring up, and I had to go to the

hospital to have the IV steroids.” In 2005, she tried to work
with Bennett as his assistant when he started "working on the
charity van, . . . but | did not last."” She worked for |ess than

a week before her M5 caused her to quit. At the tinme of trial,
she felt that she was unable to work because "[n]y shoul der
hurts. My arm-- | cannot be on the conputer too long. . . . I'm
very tired."

Ni coleta also testified that she has optic neuritis,
whi ch m ght cause her to go blind. 1In April 2009, she was
di agnosed with brain henorrhagi ng and nust have an annual CT scan

"to watch that aneurysmthat broke that is in nmy brain." She
stated that, in May 2009, she was "diagnosed with carpal tunne
syndronme, the nerve on ny left hand, ny good hand, . . . the

nerve i s damaged" and that her |eft shoul der problens require
surgery. Nicoleta' s nedical problens require nunmerous

medi cations that are very costly. Even with insurance, N coleta
testified that she spent about $885 per nonth for her

medi cati ons.

At DOCOEPOT, Nicol eta was receiving about $5,500 per
nonth in alinmny and $1, 970 per nonth in child support. Nicoleta
requested that Bennett maintain his $1.5 million |ife insurance
policy, which he had initiated during their marriage.

Ni coleta further testified that the clinmate, single-
story design, and pool at the parties' marital residence hel ped
her cope with her M5. |If N coleta does go blind, the famliarity
with the house would be "very good for [her]" because she knows
"how to get around [the house] and everything." However, she
stated that the upkeep of the house is costly.
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Bennett testified that he married Mary Ann around May
1989. I n Decenber 1992, a judgnent of divorce from Mary Ann was
filed in California, and he signed a marital term nation
agreenent or agreenment incident to divorce (AITD). The A TD
i ncluded a $10, 000 settlenent paynent to Mary Ann to "sign off
on" his IP or "in effect release any clainms that she m ght have
to an interest init."

Bennett testified that his IP stemmed fromthe ideas
that resulted in his periodontal endoscope, which utilized fiber
optics to allow dentists to view beneath teeth wi thout surgery,
and which canme to himin 1987. Bennett's attorney filed patent
applications for his ideas. Bennett created a successful working
prototype in late 1992, and used it on patients in |ate 1992 or
early 1993. Bennett testified that "a tremendous anount of
devel opnment " occurred between when Mary Ann rel eased cl ai ns on
his IP in Decenber 1992, and the DOMin June 1993. Thus, "what |
brought into the marriage with Nicoleta was different from what
Mary Ann signed off on." Hi s patent all owance was issued in
February 1993, two nonths after the Al TD and four nonths before
DOM

At DOCOEPOT, Bennett was receiving disability paynments
in the amount of about $16, 334 per nonth, tax-free. Bennett's
di sability insurance policy provides for five-percent annual
i ncreases. Bennett testified that he paid annual prem uns for
the policy during his marriage to Nicoleta, until his prem uns
were wai ved when he was found to be disabled after a diagnosis of
myof asci al pain dysfunction syndrone followi ng a 1996 surfing
acci dent.

At DOCOEPOT, Bennett was earning about $1,500 per nonth
wor ki ng part-tine as a periodontist. He was al so receiving about
$1,000 per month in royalties fromhis invention until Decenber
2011, and about $9, 000 per nonth from various investnents.

Bennett testified that the expenses for Bennett,

Ni coleta, and their two children from January 2007 to June 2008,
aver aged $9, 348 per nonth.
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Both parties offered expert testinony on the val ue of
Bennett's | P asset. Bennett's valuation expert was Gary Kuba
(Kuba). N coleta's expert was Christian Tregillis (Tregillis).

Kuba val ued Bennett's periodontal endoscopy device
pat ent applications as of DOM at $4,648,000. To arrive at his
val uation, Kuba "ultimately relied on . . . a projection prepared
by Wendell Ebling [(Ebling)], who was the president of a conpany
back in 1993 called Bioview, who had dental sheaths anong ot her
products.” Kuba expl ained his basic valuation nodel as foll ows:

You start off with cash flows. What's the expected
cash flows? You apply a discount rate to it. Cash flows
di vided by this discount rate gives you what the value is,
so it's pretty straightforward

You're dealing with two vari abl es. If cash flows go
hi gher and the discount rate is constant, you get a higher
value. |If the cash flows remain the same, the discount rate

goes down, you get a higher value. Conversely, if the

di scount rate goes up, you get a |ower value. So, you know,
the fundamentals is [sic] pretty straightforward. We're
dealing with two vari abl es here.

Kuba used Ebling' s projected cash flow and a twenty
percent discount rate. Kuba said "there's no evidence that |'m
aware of" that indicated that Ebling's projections were inflated.
However, he acknow edged that Ebling' s projections may have been
"overinflat[ed]" to "entice" Bennett into a partnership. Kuba
acknow edged that "the only rel evant person that we were able to
talk to was [Bennett]" because Ebling had since passed away.

Kuba based the twenty percent discount rate "on what's
called a capital asset pricing nodel." He explained howthis
nodel arrives at a discount rate. Kuba's arrival at a twenty
percent discount rate "widely varies" fromTregillis's.

Kuba expl ai ned why he thought Tregillis's valuation of
$101, 000 was unreasonable. Kuba further disagreed with
Tregillis's opinion that the property equalization of $10,000 to
Mary Ann in the AlITD shoul d be considered in the val uation
because "clearly there was no analysis establishing that it was
fair market value."

Tregillis valued the | P asset at $101, 000. He
expl ai ned that consideration of "future information is limted"
and that he considered "information which gives insight into what
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woul d have been expected by [a willing] buyer and [a willing]

seller as of the valuation date.” Thus, he limted his analysis
"to what was known or knowable in establishing what expectations
were on the valuation date [DOM." He expl ai ned:
[UIltimtely | wanted to | ook at what was expected or
knowabl e, what a willing buyer and a willing seller would

have expected as of the date of transaction. And | ooking at
that range of possibilities, success, m ddle of the road

not so successful, or conplete failure, those possibilities,
ultimately that's what the value is. When you do a weighted
average, conbining the probabilities of each of those things
pl aying out, that's what drives the val ue

Tregillis explained that he used the actual stream of
total revenues as the expected scenario instead of the Ebling
proj ections, which Kuba used. Tregillis thought that the Ebling
projections were inflated because they were created by Ebling
with the intention of attracting Bennett into a partnership. He
al so explained that his 42.5 percent discount rate was
"conservative" due to Bennett's early stage of investnent at DOM

On April 14, 2011, the Family Court filed the Order Re:
Divorce Trial, which set forth its findings of fact (FOFs) and
conclusions of law (COLs). In the Order, the Famly Court found,
inter alia, that: (1) Bennett and Nicoleta had forned a
Premarital Econom c Partnership (PEP) in June 1992 that had
lasted until DOM on June 12, 1993, and the fact that Bennett was
married to Mary Ann "at the commencenent of the parties' PEP has
no bearing on whether a PEP was formed"; (2) "Tregillis' findings
and concl usi ons are nore persuasive" than Kuba's regarding the
val ue of Bennett's IP, and "Tregillis' opinion of the val ue of
[ Bennett's] | P at DOM of $101,000 is reasonable, trustworthy, and
credible”; (3) "it would be just and equitable to award
[ Ni col eta] pernmanent spousal support of $4,000 per nonth" that
will "term nate upon the death of either party or upon the
remarriage or cohabitation of [Nicoleta]"”; (4) Bennett should pay
Ni col eta $2,069 per nonth in child support; (5) Bennett "has
stipulated that he will pay the prem uns” for N coleta' s Kaiser
H PAA Pl ati num Pl an health plan or a "reasonable equivalent if it
is not available"; (6) Bennett must nmaintain his $1.5 nmillion
life insurance policy with Nicoleta "being the exclusive prinmary

7
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beneficiary for so long as he has an obligation to pay child
support or alinony”; (7) N coleta should be awarded the marital
residence; and (8) "sufficient valid and rel evant consi derations
[ (VARCs)] to deviate frommarital partnership principles" exist,
and "[i]t would be just and equitable to not require [N col eta]
to pay the equalization paynent."

On July 5, 2011, the Famly Court entered the Divorce
Decree, which, anong other things: (1) ordered Bennett to
directly pay N coleta $4,000 per nonth in permanent alinony; (2)
awar ded joint |egal and physical custody of their two m nor
children; (3) ordered that Bennett maintain existing | evels of
medi cal insurance for the two children; (4) awarded the marital
residence to Nicoleta, who is responsible for the real property
taxes upon transfer of title to her; and (5) ordered that Bennett
pay off Nicoleta's car |oan on her 2008 Honda with existing
marital assets.

On August 3, 2011, Bennett filed a tinmely notice of
appeal. On August 16, 2011, Nicoleta filed a tinely notice of
cross- appeal .

On Cctober 17, 2011, Nicoleta filed a post-decree
notion to enforce the Divorce Decree, requesting, inter alia,
that Bennett pay for a different nedical insurance plan with a
hi gher nmonthly prem um of $429. 13 because the original Kaiser
H PPA Pl ati num Plan (with a prem um of $290) no | onger exi sted.
The Fam |y Court granted the notion and filed an order on
Novenber 28, 2011 (Post-Decree Enforcenment Order), stating that
"[t] he Kaiser H PPA Pl an 20/ RX (as opposed to the Kai ser HI PPA
Plan 30/ RX)[“] is a reasonable equivalent to the Kaiser H PPA
Platinum Plan.” The Family Court al so ordered Bennett to pay

4 The Kai ser HI PAA Pl atinum Plan was no | onger avail able, and

Ni col eta was only eligible for two other plans: (1) Kaiser HI PPA Plan 20/ RX
whi ch costs $429.13 per nmonth; and (2) Kaiser HI PPA Plan 30/RX, which costs
$365. 77 per nonth.
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interest on the sum of $594,805° fromJuly 5, 2011 through
Cct ober 5, 2011
1. PO NIS OF ERROR

Bennett raises the follow ng points of error on appeal:

(1) The Famly Court clearly erred by finding that
Bennett and N coleta had formed a PEP in June 1992 whil e he was
still married to Mary Ann.

(2) The Famly Court clearly erred in its |IP valuation
of Bennett's periodontal endoscope. The Fam |y Court further
erred in not applying Teller v. Teller, 99 Hawai ‘i 101, 53 P. 3d
240 (2002).

(3) The Famly Court abused its discretion by awarding
Ni col eta permanent spousal and child support w thout considering
the effect of property division on the parties' gross nonthly
incones and clearly erred in its FOFs:

(a) FOF 108: "[N coleta' s] present household and
transportati on expenses, excluding her autonobile | oan paynents,

are $3,327 ($4,153 - $826). . . . These expenses are reasonable."
(b) FOF 109: "[N coleta' s] personal nonthly
expenses, including nedical and dental, is [sic] $2,910.

G ven the parties [sic] present |life style, these expenses are
reasonabl e. "

(c) FOF 114: "[Bennett] al so receives about
$9, 064 per nmonth incone fromhis bonds and Certificates of
Deposit accrued interest."”

(d) FOF 117: "[Bennett's] total gross nonthly
i ncone (w thout considering the increase cal culation of the
monthly tax free disability paynents; [Bennett] opines that gross

5 The Di vorce Decree awarded Nicol eta one-half of the total value of
the parties' "Bank/Savings, Sec., Ret., Etc." asset (Accounts), which the
Fam |y Court valued at $1, 345, 726. Ni col eta had possession of assets with a
DOCOEPOT val ue of $750,921, and Bennett assigned her title to these assets.
Because the Fam |y Court waived Nicoleta's $588,677 equalization paynent,
Bennett owed her $594, 805 ($1, 345,726 - $750, 921).

The Fam |y Court ordered that Bennett pay $14,666.40 in interest on his
post -decree paynment to Nicoleta of $594, 805. The interest was cal cul ated by
mul tiplying $162. 96 per day by 90 days.

9
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nonthly i ncome woul d be $28, 375 on the $16, 343 now bei ng
received) is $29,402."

(e) FOF 122: "Under the circunstances of this
case, it would be just and equitable to award [ Ni col et a]
per manent spousal support of $4,000 per nonth."

(4) The Famly Court abused its discretion by
deviating frommarital partnership principles and waiving
Ni col eta's $588, 677 equalization paynent.

(5 The Famly Court abused its discretion by
extending Nicoleta' s inflated tenporary support orders for
ni net een nont hs bet ween DOCOEPOT on Novenber 27, 2009 and the
filing of the Divorce Decree on July 5, 2011.

(6) The Famly Court clearly erred by underval uing a
2008 Honda vehicle awarded to Nicoleta at $2,488 with regard to
its allocation of the parties' assets, as follows:

(a) The Famly Court failed to account for
Bennett's payoff of the vehicle when dividing the parties' cash
marital assets, resulting in Bennett paying off the vehicle not
out of the total pre-division marital assets, as he agreed to do,
but out of his own one-half share of post-division assets.

(b) The Allocation Chart, which was part of FOF
141, incorrectly valued the vehicle at $2,488 when Nicoleta's
testinony at trial and her Asset and Debt statenent, filed
Cct ober 19, 2009, indicated that the vehicle was worth $24, 300.

(7) The Famly Court abused its discretion by allow ng
Ni coleta to take the 2011 real property tax deductions when
Bennett nmade the paynents even after the Divorce Decree was filed
on July 5, 2011.

(8 The Famly Court abused its discretion by ordering
Bennett to maintain his life insurance policy because doing so
was excessive, unduly burdensone, and not consistent with the
Famly Court's other financial orders, as foll ows:

(a) In the event that Bennett dies w thout the
required insurance, his estate should only be held liable for the
actual doll ar amount of any outstanding child support obligation,
not the full insured value of $1.5 nmillion as ordered.

10
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(9) The Famly Court abused its discretion by ordering
Bennett to pay Nicoleta's increased nedical insurance prem ums
and by not re-calculating its original child and alinony awards,
as follows:

(a) The Famly Court did not have jurisdiction to
grant Nicoleta's notion for increased nonthly paynents pendi ng
appeal .

(b) FOFs 124-125 are erroneous because the Famly
Court did not adjust its original child support calculation to
reflect the increased nonthly prem um paynents.

(10) The Famly Court erred by ordering Bennett to pay
child support directly to Nicoleta in the D vorce Decree where
the decree did not include certain required findings and
statutory | anguage.

(11) The Famly Court abused its discretion by ordering
Bennett to "maintain existing |levels of [health] insurance for
the parties' mnor children" when he was al so ordered to pay for
all of their uncovered nedical and dental costs.

(12) The Famly Court abused its discretion by
provi ding for equalization of unforeseen tax consequences of
property division in the D vorce Decree, as foll ows:

(a) Neither Bennett nor his counsel signed
Ni col eta's proposed di vorce decree, agreed to this | anguage, or
i ndi cated that Bennett assuned or intended there to be no tax
consequences of property division.

(b) Bennett did not agree to be responsible for
the tax consequences arising out of any of N coleta' s decisions
as to the assets she received pursuant to the orders.

(13) The Famly Court clearly erred by awardi ng Bennett
and Nicoleta their individual bank savings and checki ng accounts,
but then including those sane assets as part of the Accounts on
the Allocation Chart as part of the assets to be evenly divided
bet ween the parties.

(14) The Famly Court abused its discretion by
including in the D vorce Decree nonstandard, overreaching

11
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provi si ons concerni ng physical custody of the children that were
not discussed at trial or agreed to by the parties, as foll ows:

(a) The Divorce Decree provides: "Neither party
shal | engage in any inappropriate or sexually related conduct,
tal k, conversations, or activities in the presence or hearing of
the children.™

(b) "The orders at pages 3-7 of the Decree
concerning child custody and visitation contain numerous
addi ti onal non-standard orders including | anguage regarding the
right of first refusal[.]"

(15) The Famly Court abused its discretion by hol di ng
Bennett financially responsible for the children's
extracurricular activities and then including those sane costs as
part of Nicoleta' s expenses when cal cul ati ng her support needs.
(16) The Famly Court abused its discretion by ordering

Bennett to pay interest on his post-decree paynment of Nicoleta's
$594, 805 property distribution award, because:

(a) The Famly Court did not have jurisdiction to
make such an order while this appeal was pendi ng.

(b) There was no nonetary judgnent entered
agai nst Bennett that would justify an order for statutory
i nterest.
I11. APPLI CABLE STANDARDS OF REVI EW

Generally, the famly court possesses wi de discretion

in mking its decisions and those decisions will not be set
aside unless there is a mani fest abuse of discretion. Thus,
[appel l ate courts] will not disturb the famly court's

deci sions on appeal unless the famly court disregarded
rules or principles of law or practice to the substantia
detriment of a party litigant and its decision clearly
exceeded the bounds of reason.

Kaki nam v. Kakinanm , 125 Hawai ‘i 308, 311-12, 260 P.3d 1126,
1129-30 (2011) (citations omtted).

"Whet her the parties cohabitated and had an econonic
partnership prior to marriage are questions of fact. As such,
the court's finding regarding the partnership is reversible only
if it is clearly erroneous.” Aiona-Agra v. Agra, No. 30685, 2012
WL 593105, at *3 (App. Feb. 23, 2012) (citations omtted).

12
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There is no fixed rule for determ ning the amount of
property to be awarded each spouse in a divorce action other
than as set forth in [Hawaii Revised Statutes (HRS)] & 580-
47. We have said that the discretionary power of a tria
court in dividing and distributing property in a matri noni al
action under HRS § 580-47 will not be disturbed in the
absence of a showi ng of abuse. Furt her, the division and
di stribution of property pursuant to a divorce need not be
equal but should be just and equitable.

Au- Hoy v. Au-Hoy, 60 Haw. 354, 357, 590 P.2d 80, 82 (1979)
(citations omtted).

The Partnership Model requires the famly court, when
deci ding the division and distribution of the Marita
Partnership Property of the parties part of divorce cases,
to proceed as follows: (1) find the relevant facts; start
at the Partnership Model Division and (2)(a) decide whet her
or not the facts present any valid and rel evant
consi derations authorizing a deviation fromthe Partnership
Model Division and, if so, (b) item ze those considerations;
if the answer to question (2)(a) is "yes," exercise its
di scretion and (3) decide whether or not there will be a
devi ation; and, if the answer to question (3) is "yes,"
exercise its discretion and (4) decide the extent of the
devi ati on.

Collins v. Wassell, 133 Hawai ‘i 34, 58, 323 P.3d 1216, 1240
(2014) (citations omtted).

The famly court's FOFs are revi ewed on appeal under
the "clearly erroneous" standard. A FOF is clearly
erroneous when (1) the record | acks substantial evidence to
support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is nonetheless
left with a definite and firmconviction that a m stake has
been made. "Substantial evidence" is credible evidence
which is of sufficient quality and probative value to enable
a person of reasonable caution to support a concl usion.

On the other hand, the famly court's COLs are
revi ewed on appeal de novo, under the right/wong standard.
COLs, consequently, are not binding upon an appellate court
and are freely reviewable for their correctness.

Mor eover, the famly court is given much leeway in its
exam nation of the reports concerning a child's care
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust
stand on appeal

Fisher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)
(citation and internal quotation marks omtted; format altered).
"I't is well-settled that an appellate court wll not
pass upon issues dependent upon the credibility of w tnesses and
the wei ght of evidence; this is the province of the trier of
fact." I1d. (citation and internal quotation marks omtted).

13
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Chun v.

An appel |l ate court

reviews rulings on interest pursuant to HRS §§ 478-3°
and 636- 167 for abuse of discretion.

The trial court abuses its discretion if it
bases its ruling on an erroneous view of the |law or on
a clearly erroneous assessment of the evidence. Stated
differently, an abuse of discretion occurs where the
trial court has clearly exceeded the bounds of reason
or disregarded rules or principles of |law or practice
to the substantial detrinment of a party litigant.

Bd. of Trs. of Enps.' Ret. Sys. of Haw., 106 Hawai ‘i 416,

430, 106 P.3d 339, 353 (2005) (citation omtted; format altered).
V. DI SCUSSI ON

A.
Col |l i ns,
Hel bush,

The Pre-Marital Econom c¢ Partnership
The Suprene Court of Hawai ‘i has hel d:

[A] premarital econom c partnership is formed when
"prior to their subsequent marriage, [two people] cohabit
and apply their financial resources as well as their
i ndi vidual energies to and for the benefit of each other's
person, assets, and liabilities."

133 Hawai ‘i at 45, 323 P.3d at 1227 (quoting Hel bush v.
108 Hawai ‘i 508, 515, 122 P.3d 288, 295 (App. 2005)).
Here, the Family Court found that Bennett and Nicol eta

had forned a PEP in June 1992, even though Bennett was still
married to Mary Ann at the tine. Bennett challenges FOFs 21 and

22:

21. The parties formed a [PEP] in June 1992 and this
lasted until DOM  They contributed their financia
resources as well as their individual energies and efforts
to and for the benefit of each other's person, assets, and
liabilities.

22. Under the circunmstances of this case, whether
[Bennett] was still married to [Mary Ann] at the

HRS § 478-3 (2008) provides:

§ 478-3 On judgment. Interest at the rate of ten per
cent a year, and no nore, shall be allowed on any judgnment
recovered before any court in the State, in any civil suit.

HRS § 636-16 (1993) provides:

§ 636-16 Awarding interest. In awarding interest in
civil cases, the judge is authorized to designate the
commencenment date to conformwith the circunstances of each
case, provided that the earliest commencement date in cases
arising in tort, my be the date when the injury first
occurred and in cases arising by breach of contract, it may
be the date when the breach first occurred

14
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commencenment of the parties' PEP has no bearing on whether a
PEP was formed. [Bennett] and [Mary Ann] were separated at

| east four nonths before [Bennett] and [Nicoleta] began to
cohabit.

Al t hough we agree with Bennett's contention that the
Fam |y Court erred when it found that Bennett's on-going narriage
to Mary Ann had "no bearing” on whether a PEP was fornmed, under
the circunstances of this case, we neverthel ess conclude that the
the Fam|ly Court did not err in finding and concluding that a PEP
was fornmed between Bennett and Nicoleta in June of 1992.

Bennett contends that the Famly Court "erred in so far
as the PEP affected [Nicoleta's] claimto property yet to be

di stributed between [Bennett] and [Mary Ann]." In Chen v.
Hoefl i nger, the husband simlarly argued that he could not have
entered a PEP with the wife while he was still married to a prior

wi fe, because if "a premarital econom c partnership can occur
even when a party is still married to sonmeone else, it nmeans that
a party can be subjected to two divisions of marital property at
the sane tinme fromdifferent partners.”™ Chen v. Hoeflinger, 127
Hawai ‘i 346, 360, 279 P.3d 11, 25 (App. 2012) (internal quotation
mar ks). Considering all of the circunstances of the case, not
just the husband's marital status at the tinme the PEP was

all egedly formed, this court rejected that argunent:

Contrary to [husband's] argument, HRS § 580-47 does not
provide for the division of property for mere cohabitation
therefore [a party] could not be subject to sinultaneous

di vi sions of marital property fromdifferent partners under
the statute. . . . [I]t does not contravene a just and

equi tabl e division of property to consider the parties
premarital cohabitation, even though one of the parties

m ght have been legally married to someone el se at that
time.

Id. (internal citation omtted). The court further held that

[ Husband] and his prior wife entered into a Property
Settlement effective on January 26, 1993, six months after
the Fam ly Court found that [husband] and [wi fe] established
a premarital economi c partnership commencing in July 1992
There is nothing in the record to suggest, and [husband]
does not assert, that any of the property at issue in this
case was al so subject to the Property Settlement with his
prior wife.

15
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In the instant case, the Famly Court found that
Bennett and Mary Ann separated around February 1992 and di vorced
in April 1993. Bennett and N col eta began to cohabit in June
1992, and continued to live together until DOM Bennett and Mary
Ann were thus separated for at |east four nonths before Bennett
and Ni col eta began to cohabit. The fact that Bennett was stil
married to Mary Ann is certainly a rel evant nonfinancial aspect
of Bennett and Nicoleta's premarital relationship, and under
different circunstances, m ght support a finding and concl usion
that a PEP was not formed. However, as in Chen, the fact that
Bennett's divorce was not finalized until April 1993 does not
preclude a finding of a PEP with Ni col et a.

Bennett financially supported Nicoleta for the majority
of their cohabitation before marriage, if not the entire tine,
and Ni col eta worked about three days a week at Bennett's
periodontal clinic fromJune 1992 until DOM w t hout receiving any
conpensation. N coleta testified that they had joint bank
accounts starting in 1992. The unchal |l enged FOFs denonstrate
that, during the period of their premarital cohabitation, Bennett
and Nicoleta "cohabit[ed] and appl[ied] their financial resources
as well as their individual energies and efforts to and for the
benefit of each other's person, assets, and liabilities." Chen,
127 Hawai ‘i at 358-59, 279 P.3d at 23-24 (citation omtted).
Bennett suggests that the finding of a PEP all owed N coleta to
claimproperty that m ght have been subject to a claimby Mry
Ann, but cites no supporting evidence. Thus, we conclude: (1)
the Famly Court's finding that Bennett's marital status had "no
beari ng" on whether Bennett and Nicoleta fornmed a PEP was
harm ess error, perhaps best construed as an overstatenent of
Chen's holding that the existing marital status does not per se
preclude the formation of a new PEP;, and (2) the Famly Court's
finding of a PEP is supported by substantial evidence and,
therefore, is not clearly erroneous.?

8 The Famly Court's use of the DOM in valuating the parties'
capital contributions, notwithstanding the Famly Court's finding that they
(continued...)
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B. The | P Val uation
The Fam |y Court relied on the I P valuation by

Ni coleta's expert, Tregillis, rather than that by Bennett's
expert, Kuba. W cannot conclude that the Fam |y Court clearly
erred by finding in FOFs 79 and 80 that Tregillis's opinion was
"reasonabl e, trustworthy, and credible"” and his "findings and
conclusions [were] nore persuasive" than Kuba's. It is well
settled that "an appellate court will not pass upon issues
dependent upon credibility of wtnesses and the weight of the
evidence; this is the province of the trial judge." Booth v.
Boot h, 90 Hawai ‘i 413, 416, 978 P.2d 851, 854 (1999) (citations,
internal quotation marks, and brackets omtted). Here, as in
Booth, the Famly Court

consi dered the evidence presented and determ ned that

[ Kuba's] testimny was not a reliable representation of the
net equity of [Bennett's endoscope prototype] on the [DOM .

. Because the assessment of the weight of [Bennett's]

evi dence properly lay within the sound discretion of the
famly court, [we lack] a basis for setting aside the famly
court's findings on appeal

ld. (format altered).
We al so reject Bennett's argunent that the Famly Court
erred in distinguishing Teller, wherein the suprene court stated:

Theories of valuation of [IP] nust take into account
the highest and best usage in light of the most reasonable
and | egal use of the [IP], that is physically possible
appropriately supported, and financially feasible, and that
results in the highest val ue

Teller, 99 Hawai ‘i at 112, 53 P.3d at 251 (citation, interna
guot ati on marks, and brackets omtted). The court further held:

[Flair market value, although potentially difficult to
determ ne, is an appropriate method of valuation of [IP] so
long as the information is available to make an adequate
valuation. . . . We do not wish to foreclose the use of
ot her val uation nethodol ogies for [IP]. In this case
val ues had already been set because the [IP] had been sold
thus the fair market value was the nost appropriate
techni que. However, we can conceive of other situations
where different appraisal methodol ogies would surpass the

fair market value in accuracy. In future situations, it
will be incumbent upon the party with the burden of
8. ..continued)

formed a PEP, is not challenged on appeal
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establishing values to define the methodology utilized and why it
shoul d be enployed in place of the fair market val ue

Id. at 115, 53 P.3d at 254 (format altered).

This case is distinguishable fromTell er because
Bennett's periodontal endoscope had not been sold or
comercialized before DOM  Thus, the Fam |y Court did not
clearly err in determning that fair market value was not the
nost appropriate technique; as the Famly Court noted in FOF 58,
"Tregillis used the Inconme Approach, which appears to be the nost
appropriate under the circunstances of this case[.]" As the
Fam |y Court explained in FOF 59:

In Teller, the product containing the invention was
bei ng manufactured and marketed prior to DOM, unlike the
instant case. There, the court held that the "values had
al ready been set because the property had been sold, thus
the fair market value was the nost appropriate technique."”
[Teller, 99 Hawai ‘i at 115, 53 P.3d at 254.] However, the
Teller court indicated that it did "not wish to foreclose
the use of other valuation methodol ogies for [IP] . . . .
In future situations, it will be incunmbent upon the party
with the burden of establishing values to define the
met hodol ogy utilized and why it should be enployed in place
of the fair market value." Id.

The Fam |y Court's adoption of Tregillis's "lIncone
Approach" valuation theory rather than Kuba's "Relief from
Royal ty Approach,” which is a hybrid of the incone and market
val ue net hods of valuation, where the Fam |y Court determ ned,
inter alia, there was insufficient data supporting a fair market
val ue nethod, was not clearly erroneous.

C. The Cal cul ation of Spousal and Child Support

The Fam |y Court awarded pernmanent nonthly alinony of
$4, 000 and child support of $2,069 to Nicoleta. These awards
were both based, in part, on its finding that Bennett's total
gross nonthly incone before deductions for support awards and
nmedi cal prem unms was $29, 402: $16,343 fromdisability paynents,
$9, 064 interest and dividend income frombonds and Certificates
of Deposit (Investnment Incone), $1,267 royalty inconme fromhis
| P, and $2,728 part-tinme income fromhis part-time periodonti st

practice. For the purposes of calculating child support, the
Fam |y Court cal cul ated Bennett's gross nonthly income to be

18
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$25,112: $29,402 nonthly income - $4,000 for alinobny - $290 for
Ni col eta's nedical insurance prem uns.

1. Spousal Support

Bennett argues that the $4,000 per nonth spousal
support award "exceeded [N col eta's] reasonable needs[.]" He
chal l enges, inter alia, FOFs 108 and 109, which state that,
"[g]l]iven the parties['] present |life style,” Nicoleta's nonthly
househol d, transportation, and personal expenses of $6,237 are
"reasonabl e.”

HRS § 580-47(a) (Supp. 2013) provides, in relevant

part:

In addition to any other relevant factors considered
the court, in ordering spousal support and maintenance
shall consider the followi ng factors:

(1) Fi nanci al resources of the parties;

(2) Ability of the party seeking support and
mai nt enance to meet his or her needs
i ndependent | y;

(3) Duration of the marriage;
(4) Standard of living established during the
marri age;
(5) Age of the parties;
(6) Physi cal and emotional condition of the parties;
(7) Usual occupation of the parties during the
marriage;

(8) Vocational skills and enployability of the party
seeking support and mai ntenance

(9) Needs of the parties;

(10) Custodial and child support responsibilities;

(11) Ability of the party from whom support and

mai nt enance i s sought to meet his or her own

needs while neeting the needs of the party

seeking support and mai ntenance

(12) Other factors which measure the financia
condition in which the parties will be left as
the result of the action under which the
determ nati on of maintenance is made; and

(13) Probable duration of the need of the party
seeking support and mai ntenance

The Internmedi ate Court of Appeals (I CA) has previously
identified several factual questions that the Fam |y Court must
consider in calculating spousal support:

The first relevant circunstance is the payee's need
What amount of money does he or she need to maintain the

standard of living established during the marriage? The
second relevant circumstance is the payee's ability to meet
his or her need without spousal support. Taking into

account the payee's income, or what it should be, including
the net income producing capability of his or her property,
what is his or her reasonable ability to meet his or her
need wi t hout spousal support? The third relevant
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circumstance is the payor's need. What ampunt of money does
he or she need to maintain the standard of |iving
established during the marriage? The fourth relevant
circumstance is the payor's ability to pay spousal support.
Taking into account the payor's income, or what it should
be, including the income producing capability of his or her
property, what is his or her reasonable ability to meet his
or her need and to pay spousal support?

Wwng v. Wng, 87 Hawai ‘i 475, 485, 960 P.2d 145, 155 (App. 1998).
In FOFs 92 to 107, the Famly Court found that N coleta
had suffered from nunerous ail nents since the age of sixteen,

including a brain tunor, partial paralysis, optic neuritis,

mul tiple sclerosis, a brain aneurysm Hepatitis C, carpal tunnel
syndronme, anem a, m grai ne headaches, and shoul der problens. The
Fam |y Court also found that as a result of these ail nents,

Ni col eta was "nedically unable to pursue any gainfu
enploynment[.]" Finally, the Famly Court found that the parties
had been married for sixteen years, and that Bennett had been the
sol e financial support for the famly for the majority of that
time. Based on these FOFs, we cannot conclude that the Famly
Court's finding that "it would be just and equitable to award

[ Ni col eta] permanent spousal support” constituted clear error.

Nor has Bennett nmet his burden on appeal to denpbnstrate that the
Fam |y Court clearly erred in determ ning the anmount of

Ni col eta's reasonabl e nonthly expenses.

However, as Bennett argues, the Famly Court included
the entire amount of the Investnent Inconme ($9,064) as part of
Bennett's income and none of it as part of N coleta s incone,
even though the Fam |y Court awarded 50% of the Accounts, the
under | yi ng assets generating this Investnent Incone, to Nicoleta.
The Fam |y Court clearly erred in this regard and, therefore,
utilized erroneous inconme assunptions for both parties when it
determned that Nicoleta was entitled to $4,000 per nonth in
spousal support.

Bennett al so argues that the Fam |y Court abused its
discretion in failing to consider that: (1) "when [Bennett] turns
65, if not earlier, he will no longer be eligible to receive his
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disability incone;" and (2) "because the duration of the parties
marriage is over ten years, [Nicoletal] will be eligible for
soci al security benefits when she reaches retirenent age." These
argunments are to no avail; HRS 8§ 580-47(a) does not require the
Famly Court to predict changes in the parties' inconmes that wll
not occur for over ten years. "'The anount of alinony is to be
determ ned upon a realistic appraisal of the situation of the
parties at the tinme of the divorce.'" Lunsden v. Lunsden, 61
Haw. 338, 343, 603 P.2d 564, 568 (quoting Richards v. Richards,
44 Haw. 491, 516, 355 P.2d 188, 202 (1960)). Furthernore, HRS

8 580-47(d) provides for future nodification of spousal support
orders upon a showi ng of material changes in circunstances or

ot her good cause.® Although the Famly Court properly exercised
its discretion at the time of the divorce to limt its
consideration to the parties' present circunstances, this
decision will not preclude a later determ nation that the
termnation of Bennett's disability paynments could be consi dered
a material change in circunstances, depending on the other

ci rcunst ances existing at that future tine.

The Fam |y Court's findings show that it carefully
considered all of the factors provided in HRS § 580-47(a) when it
determ ned that Nicoleta was entitled to spousal support.
However, the Fam |y Court abused its discretion in ordering
Bennett to pay $4,000 per nonth in spousal support to Nicoleta
based on the erroneous allocation of the |Investnent |ncone

® HRS § 580-47(d) provides, in relevant part:

Upon the notion of either party supported by an
affidavit setting forth in particular a materi al
change in the physical or financial circunstances of
either party, or upon a showi ng of other good cause
the moving party, in the discretion of the court, and
upon adequate notice to the other party, may be
granted a hearing. . . . The court, upon such hearing
for good cause shown may amend or revise any order and
shall consider all proper circunstances in determ ning
t he amount of the allowance, if any, which shal
thereafter be ordered.
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generated by the parties' Accounts, which were divided equally
bet ween t hem

2. Chil d Support

Bennett argues that because the Famly Court clearly
erred inits calculation of both parents' Minthly G oss | ncones,
the resulting child support award was clearly erroneous, and thus
the Fam |y Court abused its discretion in awardi ng $2, 069 per
month in child support to N coleta. W agree.

Child support cal cul ations are based in part on the
respective Monthly Gross Incones of the parents. See HRS 8§ 571-
52.5 (2006), 576D 7 (2006), 576E-15 (2006), 2010 Hawai ‘i Child
Support CGuidelines® at 8§ Il.A 1. Both HRS 88 576E-15 and 571-
52.5 provide that the famly courts nust use the CSG to cal cul ate
support awards "except when exceptional circunstances warrant
departure.” In the instant case, the Fam |y Court erroneously
cal cul ated both Bennett's and N coleta' s inconmes for the purpose
of calculating child support in FOFs 124 and 125, resulting in an
erroneous child support award.

Based on its FOFs 112-116 regardi ng Bennett's sources
of incone, the Famly Court found in FOF 117 that Bennett's total
gross nmonthly income before deductions for N coleta's spousal
support and medi cal prem unms was $29,402: $16,343 in disability
paynments, $9,064 in Investnment |ncone, $1,267 in royalty incone,
and $2,728 in incone fromhis part-tinme periodontist practice.
Using this calculation, the Famly Court then found in FOF 125
that Bennett's Monthly Gross Inconme for the purposes of
cal culating child support was $25,112: $29,402 total nonthly
i ncome before spousal support and nedical prem uns, mnus $4, 000
for spousal support, minus $290 for Nicoleta' s nmedical insurance
premuns. The Famly Court also found in FOF 124 that Nicoleta's

10 See 2010 Hawai ‘i Child Support Guidelines, available at
http://www. courts.state. hi.us/self-help/courts/forms/oahu/ child_support.htm
(last visited Decenmber 22, 2014).

22


http://www.courts.state.hi.us/self-help/courts/forms/oahu

FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

gross nmonthly inconme was $4,290: $4, 000 spousal support plus
$290 nedi cal insurance prem uns.

These incone cal culations were clearly erroneous. The
Fam |y Court clearly erred in FOF 114 by attributing the total
$9, 064 | nvestnent Incone to Bennett when it had awarded Nicol eta
one-hal f of the underlying income-generating assets. The Famly
Court should have attributed to Nicoleta the nonthly incone
generated by her one-half share of these assets when determ ning
her nmonthly inconme in FOF 124, and decreased Bennett's nonthly
income in FOF 125 accordingly. Accordingly, the Famly Court
erred when it calculated nonthly child support in the anmount of
$2, 069.

D. Wai ver of Equali zation Paynent

Bennett chal |l enges FOF 146, which states that "[i]t
woul d be just and equitable to not require [Nicoleta] to pay the
equal i zati on paynent" of $588,677. The Famly Court arrived at
FOF 146 after finding in FOF 145 that "there are sufficient valid
and rel evant considerations to deviate frommarital partnership
principles.” The Famly Court did not clearly err in finding
sufficient VARCs authorizing a deviation fromthe Partnership
Model of Division. Additionally, we conclude that its deviation
from partnership principles by waiving Nicoleta' s $588,677
equal i zati on paynent did not constitute an abuse of discretion.

Noting that the Famly Court determ ned that he was
entitled to a Category 1 and 3 capital contribution credit of
$505, 766, Bennett argues that "[t] he anmount of devi ation enpl oyed
by the [Fam |y Court] effectively denied [Bennett] repaynent of
100% of his Category 1 and 3 capital contribution credits
contrary to controlling case law." As the suprene court has
hel d:

Under the Partnership Model, absent [VARCs], each
partner is generally awarded his or her capital
contribution, while the appreciation is split fifty-fifty.
VARCs permt the famly court to equitably deviate fromthe
Partnership Model in dividing the parties' Marital
Part nership Property.
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Kaki nam , 127 Hawai ‘i at 130 n.4, 276 P.3d at 699 n.4 (enphasis
added; internal citation omtted). Thus, while general
partnership principles dictate that, "assumng all [VARCs] are
equal ," Bennett would receive the entire value of his Category 1
and 3 capital contribution,! equitable deviations are permtted
if sufficient VARCs exist.

In determ ni ng whether one or nmore [VARCs] authorize
the famly court to deviate fromthe Partnership Model, the
famly "court shall take into consideration: the respective
nmerits of the parties, the relative abilities of the
parties, the condition in which each party will be left by
the divorce, the burdens inposed upon either party for the
benefit of the children of the parties, and all other
circumstances of the case.”" HRS § 580-47(a) (1993). Other
than relative circumstances of the parties when they entered
into the marital partnership and possible exceptiona
situations, the above quoted part of HRS § 580-47(a)
requires the famly court to focus on the present and the
future, not the past.

Jackson v. Jackson, 84 Hawai ‘i 319, 333, 933 P.2d 1353, 1367
(App. 1997) (quoting Epp v. Epp, 80 Hawai ‘i 79, 89, 905 P.2d 54,
64 (App. 1995)).

Here, the Famly Court found that Bennett's Category 1
and 3 contribution credits total ed $505, 766. According to the
Al'l ocation Chart, Bennett was entitled to $2,027,403, and the
total value of the marital assets allocated to himwas only
$1,438,726. N coleta was entitled to only $1,537,037, but her
allocation of marital assets was $2,125,714. Thus, under marital
partnership principles, absent VARCs, Bennett was entitled to an
equal i zati on paynent of $588,677 from Nicoleta. However, the
Famly Court also found in FOF 145 that "there are sufficient
[ VARCs] to deviate frommarital partnership principles," based in
part on FOFs 143 and 144:

1 See al so Baker v. Bielski, 124 Hawai ‘i 455, 466-67, 248 P.3d 221

232-33 (App. 2011) ("The NMVs in Category 1 represent the parties' capita
contributions to the marital partnership. Under general partnership |law, each
partner is entitled to be repaid his contributions to the partnership
property, whether nmade by way of capital or advances. Category 1 . . . NWs
are the partner's contributions to the Marital Partnership Property that,
assum ng all valid and rel evant considerations are equal, are repaid to the
contributing spouse[.]") (citations and internal quotation marks om tted).
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143. [Ni col eta] does not have the ability to work. Her
future enpl oyment follow ng her divorce is nil. Other than
investing any award foll owing her divorce, she will not be
able to earn other types of income follow ng her divorce

Al t hough receiving spousal support for her life and child
support, she will continue to have chronic medical issues
and may well face increased medi cal expenses, including
consul tations out of state.

144, [Bennett] will continue to be self-sufficient. He is
a skilled periodontist, who continues to work part-time
despite his partial disability. He is also an inventor and
an excellent investor. In addition, his tax free monthly
di sability payments will increase at |east 5% each year
according to the Cost of Living Rider in his Disability

I ncome insurance policy.

The I CA analyzed simlar findings in Schiller v.
Schiller, 120 Hawai ‘i 283, 205 P.3d 548 (App. 2009). In that
case, the husband argued that "the famly court should have
‘ordered [wife] to make an equalization paynment of $589, 437.11
whi ch woul d | eave each party with equal assets of
$327,573.61[.]'" 1d. at 308, 205 P.3d at 573 (sone brackets in
original and sone added). The famly court in Schiller found
that the wife

ha[d] significant ongoing health problems, which include
borderline osteoporosis, severe osteoarthritis in her
fingers with resulting pain, pain to her knee and shoul der
areas, no vision in her left eye (she is fitted with an
artificial eye), tearing in her right retina resulting in
possi bl e sudden blindness, and ha[d] been di agnosed and

treated for squamous cell skin cancer. In addition, [wife]
ha[ d] been undergoi ng nmedical tests for gastrointestina
probl ens.

Id. at 295-96, 205 P.3d at 560-61. The famly court also found
that wife's "skin cancer significantly reduced her job
opportunities in the real estate field due to an inability to be
in the sun[,]" that her "age, |ack of conputer program know edge,
and the aforenentioned health problens drastically |imt[ed] her
ability to work[,]" and that she "[did] not have a business
network or resources in California in the field of real estate
field [sic] and [did] not have any vi abl e source of incone other
than her stock portfolio.”™ 1d. at 296, 205 P.3d at 561
(correction in original). The famly court determ ned that these
were VARCs aut horizing a deviation fromthe Partnershi p Mdel,
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and did not order the wwfe to nmake an equali zation paynent,
essentially | eaving the husband "with a negative net worth." I1d.
at 308, 205 P.3d at 573.

The ICA held that the famly court "did not err in
finding that [husband' s] prospects for work were greater than
[wfe's]." 1d. at 298, 205 P.3d at 563. The I CA also held that
the famly court did not err in finding that this and ot her VARCs
aut horized a deviation fromthe Partnership Mddel of D vision,
and that "the famly court's extensive FOFs clearly show that in
dividing and distributing [wife] and [husband' s] assets and
debts, the court took into consideration the conditions each
would be in after their divorce.” 1d. at 308, 205 P.3d at 573.

Simlarly, in the instant case, the Famly Court's FOFs
regarding Nicoleta's health problenms and m ni mal enpl oynent
prospects were not clearly erroneous, nor were they chall enged on
appeal. The Famly Court's finding of sufficient VARCs is not
clearly erroneous, and thus the Famly Court did not abuse its
di scretion when it deviated fromthe marital partnership
principles and wai ved Nicoleta's $588,677 equalization paynent.

E. The Tenporary Support Orders

We reject Bennett's argunent that the Fam |y Court
abused its discretion when it "erroneously extended [N col eta' s]
inflated tenporary support orders for 19 nonths" between DOCOEPOT
on Novenber 27, 2009 and the final issuance of the D vorce Decree
on July 5, 2011.»

Under HRS § 580-9 (2006), the court may award tenporary
spousal support "pending the conplaint as the court may deemfair
and reasonable.” Under HRS § 580-11 (2006), it may award

12 The February 5, 2009 order for tenporary relief required Bennett
to pay a total of $7,470 per month to Nicoleta in tenmporary support ($1,970
for child support and $5,500 for spousal support). Under the Order and
Di vorce Decree, Bennett's total monthly permanent spousal and child support
was decreased to $4,000 in spousal support and $2,069 for child support, thus
totaling $6,069 per nonth.
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pendente lite child support "[d]uring the pendency of any action
for divorce."

[When the trial judge expressly reserves for future
consi deration the additional question of the amount of the
permanent alinmony . . . the order for temporary alinmny may
properly be continued in effect until the entry of final
decree fixing the anmount of the permanent alinmony.

Ando v. Ando, 30 Haw. 80, 81 (Haw. 1927). Thus, the Fam |y Court
did not abuse its discretion by extending N coleta' s tenporary
support award during the pendency of the case.

Furt her nore,

[aln award of temporary support can be modified, for
it is a provision for reasonable support of a person. As
such, it is subject to adjustments prospectively when there
is a showing of a change in circumstances, as the financia
situations of the respective parties. However, indirect
recovery in a final decision through recoupment is inproper
and inconsistent with the purposes of the award.

Farias v. Farias, 58 Haw. 227, 233, 566 P.2d 1104, 1108-09 (1977)
(citations omtted). Bennett does not argue, nor does it appear
fromthe record, that Bennett sought a nodification of the
tenporary support in the Famly Court, pending the entry of the
Di vorce Decree. Absent such relief, Bennett was not entitled to
any restitution or recoupnent in the Divorce Decree.

F. The 2008 Honda

Bennett does not dispute that he agreed to the pay off
of Nicoleta's car loan with "existing marital assets prior to any
division thereof." However, citing to FOF 141, Bennett argues
that the Famly Court did not properly account for the payoff of
the car in its division of the parties' marital assets, when it
val ued the Honda at $2,488 on the Allocation Chart in FOF 141,
rat her than $24,300. W agree.

At trial, N coleta testified that she had identified
the current market value of the 2008 Honda as $24, 330. The
$2,488 figure in FOF 141 is presumably the "equity" in the Honda
before the I oan was paid, as it can be cal cul ated by subtracting
the $21,842 in outstanding paynments fromits current val ue of
$24, 330 ($24,330 - $21,842 = $2,488). Nicoleta does not dispute
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that the loan was to be paid using pre-division marital assets,
as Bennett agreed and the Famly Court ordered. Thus, the Famly
Court clearly erred when it failed to account for the ful
$24, 330 val ue of the Honda awarded to Nicoleta; in addition, we
reject Nicoleta's argunent that the difference is so small that
it is "irrelevant."
G 2011 Property Tax Deducti ons

Bennett argues that the Famly Court abused its
di scretion when, in the Divorce Decree, it both ordered that
Ni coleta "shall be entitled to the deduction for the property tax
paynments made in tax year 2011[,]" and purportedly ordered
Bennett to nmake the property tax paynents, even beyond the
effective date of the Divorce Decree (until the transfer of title
of the property to Nicoleta). First, any post-decree paynent
coul d have been avoi ded by Bennett's pronpt transfer of the hone
to Nicoleta, as she was made solely responsible for all post-
transfer property taxes. |In addition, Bennett does not contend
or offer any evidence that he nmade any post-decree property tax
paynent. Finally, as noted by Nicoleta, for 2011, Bennett was
allowed to claimboth children as dependents and Nicol eta was
al l owed the tax deduction for the 2011 property taxes. W
conclude that the Fam |y Court did not abuse its discretion in
this allocation of tax paynents and deducti ons.

H. Life I nsurance

Bennett argues that the Famly Court abused its
di scretion when it ordered himto naintain a life insurance
policy in the amount of $1.5 million, with N coleta as
beneficiary, so long as he has an obligation to pay child support

or alinmony. In particular, Bennett chall enges FOF 138:
It would be just and equitable that [Bennett] naintain
[his $1.5 mllion] life insurance policy in effect with

[Ni col eta] being the exclusive primary beneficiary for so
long as he has an obligation to pay child support or

al i mony. It would al so be just and equitable that in the
event [Bennett] dies without the required insurance
[Bennett's] estate shall be liable to [Nicoleta] to the
extent that the required life insurance was not maintained
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Bennett notes that the purpose of the life insurance
order is to secure his support obligations should he die, but
argues that, pursuant to an unappeal ed termof the D vorce
Decree, his spousal support obligation to Nicoleta term nates
upon his death. He further notes that his children are in their
teens, presumably referencing that his support obligations end at
the | atest upon their reaching age twenty-three (and possibly
earlier), and that $1.5 million is far in excess of an amount
reasonably necessary to secure his obligation for their support.
He al so argues, in the event of his death w thout such insurance,
his estate should only be liable for the actual anount of any
out st andi ng support obligation, not the full armount of $1.5
mllion. N coleta acknow edges that the life insurance order was
intended to secure Bennett's support obligations, but argues that
the Fam|ly Court did not abuse its discretion in ordering it.

HRS § 580-13 (2006) provides:

§ 580-13 Security and enforcenment of maintenance and
al i mony. Whenever the court makes an order or decree
requiring a spouse to provide for the care, maintenance, and
education of children, or for an allowance to the other
spouse, the court may require the person subject to such
order or decree to give reasonable security for such
mai nt enance and al |l owance. Upon negl ect or refusal to give
the security, or upon default of the person subject to such
order or decree and such person's surety to provide the
mai nt enance and al |l owance, the court may sequester such
person's personal estate, and the rents and profits of such
person's real estate, and may appoint a receiver thereof and
cause such person's personal estate and the rents and
profits of such person's real estate to be applied towards
such mai ntenance and al |l owance, as to the court shall from
time to time seem just and reasonabl e.

Thus, as acknow edged by Bennett and Ni col eta, Hawai ‘i
|l aw grants the Famly Court the discretion "to give reasonabl e
security" for child support and alinony, which we construe to
permt a requirenent of life insurance reasonably calculated to
secure those obligations.

However, as the Divorce Decree provides that Bennett's
alinony obligation term nates, at the latest, upon his death, the
Fam |y Court abused its discretion in ordering life insurance
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cal cul ated to secure any alinony obligation that has not accrued
on or before the date of his death. Simlarly, it was an abuse
of discretion to deemhis estate |liable, on account of spousal
support, for an anount that woul d appear to far exceed spousal
support paynents reasonably likely to be accrued at the tine of
his death. |If, for exanple, Bennett owed one nonth of spousal
support ($4,000, plus N coleta' s nedical insurance prem um at
the tinme of his death, a $1.5 mllion paynent would be patently
excessi ve.

In addition, although the portion of the |ife insurance
obligation ordered to secure the paynent of Bennett's support
obligation to his children was not separately identified, it
appears that $1.5 nmillion far exceeds the anmpbunt necessary "to
gi ve reasonabl e security” for the remaining anount of the two
children's period of dependency including, inter alia,
undergraduate tuition at the University of Hawai ‘i or an
equi valent, in-state, resident institution, as provided in the
Di vorce Decree.®® Accordingly, we vacate the |ife insurance
order. On remand, the Famly Court may consi der insurance or
ot her nmeans that would provide reasonable security for the
support obligations ordered by the Fam |y Court.

l. Post-Decree Order re N coleta' s Medical |nsurance

Bennett argues that the Famly Court erred, in various
ways, when it granted Nicoleta's post-decree notion to enforce
the Divorce Decree with respect to N coleta's nedical insurance
prem uns. The Divorce Decree provides, inter alia: "Husband
shall pay Wfe's healthcare premuns for the Kaiser H PPA
Pl ati num Pl an ($290 per nonth at DOCEPOT), or reasonable
equivalent if it is not available, and any increases in prem uns,

13 As both children are currently at or near the age of majority,

upon remand, the Fam |y Court may also consider whether Nicoleta should remain
as the exclusive primary beneficiary of any required life insurance or other
security.
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if any, in the ensuing years." Bennett does not challenge this
provision in his appeal fromthe D vorce Decree.

In the

Post - Decree Enforcenment Order, the Fam |y Court

found, inter alia:

16. The Kaiser HIPPA Platinum Plan is no |onger avail able
or offered by Kaiser Permanente.

17. The Kaiser HIPPA Plan 20/ RX (as opposed to the Kaiser
HI PPA Pl an 30/RX) is a reasonable equivalent to the Kaiser
HI PPA Pl ati num Pl an. It costs [Nicoleta] $429.13/month for
t he Kai ser HI PPA Pl an 20/ RX.

18. [Bennett] has paid [Nicoleta] $290/ month for her

heal t hcare prem uns.

19. [Bennett] shall pay [Nicoleta] the sum of $695. 65
($139. 13/ month for 5 nonths, July through November, 2011),
the difference in what [Bennett] paid [Nicoleta] for
heal t hcare insurance and the actual cost to [Nicoleta] of
t he HI PPA Plan 20/ RX for these 5 nonths.

20. [Bennett] shall pay [Nicoleta's] healthcare prem unms
for the Kaiser HI PPA Plan 20/ RX, in the present anount of
$429. 13/ mont h, pursuant to paragraph 4 of the Decree

First,

Bennett argues that the Famly Court | acked

jurisdiction to enter the Post-Decree Enforcenment Order. As the
suprene court has hel d:

[Olnce a party files a notice of appeal, the |ower
court is generally divested of jurisdiction to proceed

Kaki nam ,
omtted).

further

on the matter. . . . [H]lowever, the famly court

retains jurisdiction to enforce its own judgments and

decr ees.

Accordingly, the issue presented before this court

is whether the post-decree order enforced the famly court's
prior order, which would be perm ssible, or modified the
famly court's prior order, which would be inpermssible.

127 Hawai ‘i at 143, 276 P.3d at 712 (citations

Her e,

the Fam |y Court had jurisdiction because

Ni col eta's post-decree notion sought enforcenent
nodi fication of the Divorce Decree. The Famly

rat her than
Court had

previ ously awarded Ni col eta her nedical insurance prem uns or a
"reasonabl e equivalent.” The Famly Court did not err in
concl udi ng that the Post-Decree Enforcenment Order "nerely
enforced an obligation that had been previously set forth in the
[ Di vorce Decree]," even though the amount Bennett was ordered to

pay was different than the anount referenced in

Decree. See Kakinam , 127 Hawai ‘i at 144, 276 P.

the D vorce
3d at 713.

The

Di vorce Decree specifically provided for the possibility that the
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actual healthcare prem unms would vary fromthe $290 anount that
was referenced.

Next, Bennett argues that Kaiser H PPA Plan 20/ RX is
not the "reasonabl e equival ent" of the $290 Kai ser Platinum Pl an.
Bennett does not, however, challenge the Famly Court's finding
that the Kaiser PlatinumPlan is no | onger avail able. Nor does
Bennett point to evidence of an alternative that he considered to
be a "reasonable equivalent.” On the record of this case, we
conclude that the Famly Court did not clearly err in finding
that the Kaiser H PPA Plan 20/RX is the "reasonabl e equi val ent"”
of the Kaiser PlatinumPlan and, therefore, the Famly Court did
not err in granting Nicoleta's post-decree relief on this issue.

Finally, Bennett argues that the Famly Court erred
when it failed to adjust its original child support cal cul ations
inlight of the order that required himto pay a higher health
insurance premumfor N coleta. Bennett did not file a notion
seeking to anend the child support award and cites no authority
requiring the court to, sua sponte, reduce child support on
account of the Post-Decree Enforcenent Order. This argunent is
w thout nerit.

J. Direct Child Support Oder

The Di vorce Decree provides that Bennett nust directly
pay Nicoleta $2,069 per nonth for child support rather than pay
t hrough the Child Support Enforcenent Agency (CSEA). Although
the parties initially agreed to direct paynent, the D vorce
Decree failed to comply with HRS 8 576D 10(f) (Supp. 2013)
because it did not "provide that either parent may void the
arrangenment at any tine and apply for services fromthe [CSEA] to
act as agent to receive paynents fromthe obligor parent."

14 HRS § 576D-10(e) (Supp. 2013) provides, in relevant part:

(e) The court may approve an alternative arrangement
for the direct payment of child support where []:
(1) The obligor or custodi al parent denonstrates and
the court finds that there is good cause not to
(continued...)
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Bennett "had the right to void the direct paynent arrangenent at
any tinme and apply to CSEA to col |l ect and di sburse paynents."
Doe v. Doe, 118 Hawai ‘i 268, 280, 188 P.3d 782, 794 (App. 2008).
Thus, the Famly Court erred by ordering direct child support
paynment to Nicoleta without providing that either party may void
t he arrangenent.

K. The Children's Medical |nsurance Prem uns

Bennett argues that the Famly Court abused its

di scretion when it ordered himto "maintain existing | evels" of
heal t hcare insurance for the children, in light of the fact that
he is solely responsible for the paynent of all of the children's
uncovered nedi cal and dental insurance expenses. The Famly
Court has "w de discretion in making its decisions,” which wll
not be disturbed unless there is a "manifest abuse of
di scretion.” Fisher, 111 Hawai ‘i at 46, 137 P.3d at 360
(citation omtted). Odering Bennett to maintain the children's
exi sting |l evel of healthcare coverage was not a manifest abuse of
di scretion.

L. Tax Consequences of Property Division

Bennett argues that the Famly Court abused its

di scretion when it included the italicized part of the follow ng
provision in the D vorce Decree:

Tax Consequences of Property Division. The parties assune
and intend that the division of property incident to their
di vorce shall not itself result in any tax consequences,
that each party will take each property interest awarded to
him or her at its pre-divorce basis, and that any tax which
must be paid upon the subsequent sale or exchange or any
such interest shall be paid by the party who received and

(... continued)
require i mmedi ate withhol ding; or
(2) A written agreement is reached between the
obligor and the custodial parent and signed by
both parties[.]

HRS § 576D-10(f) further provides, in relevant part:
(f) Any alternative arrangement for direct payment
shall provide that either parent may void the arrangenment at

any time and apply for services fromthe agency to act as
agent to receive payments from the obligor parent.
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subsequently sold or exchanged such interest. If the actua
tax consequences of the division of property are different

t han assumed, a party who received an unintended benefit
shall make payment to the other party as and for property

di vision in an anount necessary to, inasmuch as possible

pl ace the parties in the same relative position they would
have enjoyed had there been no unexpected tax consequence
To the extent that a party possesses information necessary
to establish the basis in property awarded to the other
party, he or she shall provide that information to the other

party.
(Italics added.)

Bennett argues that he never "assunmed and i ntended" or
ot herwi se agreed to any particul ar tax consequences and, in fact,
there clearly woul d be tax consequences associated with the
"cashing in" and dividing of investnent assets. This |anguage
appeared for the first tinme in Nicoleta's submtted formof the
Di vorce Decree and she points to nothing in the record supporting
such an assunption, intention, or agreenent. |ndeed, absent an
agreenent to such a term we find no statutory or |egal grounds
for its inclusion and N coleta cites none. Cf. Bienvenue V.

Bi envenue, 102 Hawai ‘i 59, 69-70, 72 P.3d 531, 541-42 (App.

2003); Nakata v. Nakata, 3 Haw. App. 51, 56, 641 P.2d 333, 336
(1982) (if the famly court decides to change an agreed-upon term
before incorporating it into the decree, both parties nust

consent or the issue nust be treated as contested).! Moreover,
this provision is inherently vague and anbi guous, providing no
basel i ne of "assunmed" tax consequences or benchmark for nmeasuring
whet her, when, and to what extent an adjustnent should be nade,
rendering it problematically ripe for disputes. For these
reasons, we conclude the Famly Court plainly erred when it

15 Mor eover, this provision could be construed as applying to tax

consequences arising long after the parties' divorce and property division

The inclusion of such a provision underm nes the overarching goal of achieving
a final property division, potentially exposing the parties to clains years
after the divorce that they must, in effect, make adjustnments to their
property division for taxes owed by their ex-spouse. In addition, a party who
is awarded a particul ar asset has sole control over a later disposition of
that asset, and thus the resulting taxable gains or |osses, which are also

i npacted by that party's overall tax situation, planning, decisions, and
intervening changes in tax | aws.
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included the italicized | anguage, which should be stricken upon
the remand of this case.
M Checki ng and Savi ngs Accounts

Bennett contends, and Nicol eta apparently
acknow edges, ® that the Fam |y Court inproperly failed to account
for the parties' respective checking and savi ngs accounts as part
of the final property equalization calculation. Although the
Fam |y Court did not abuse its discretion when it ordered that
the parties would each keep their own separate accounts, the
val ue of these accounts nust neverthel ess be taken into
consideration and the Famly Court erred in failing to include
t hese accounts in its final calculations.

N. Child Custody |ssues

Bennett objects to certain |language in the D vorce
Decree provision concerning the physical custody of the children.
First, Bennett objects to the followng: "Neither party shal
engage in any inappropriate or sexually related conduct, talk,
conversations, or activities in the presence or hearing of the
children.” He argues that it inpinges on his right to have
entirely appropriate conversations wth his teenage children
related to sexual activity, health, and birth control, for
exanple. W agree. Absent extraordi nary and/or otherw se
conpel ling circunstances, the Famly Court is not authorized to
encroach upon, interfere with, and/or m cro-nmanage parental
deci si on-nmaki ng. See Benconop v. Bencono, 112 Hawai ‘i 511, 516-
17, 147 P.3d 67, 72-73 (App. 2006); see also, e.q., State, Child
Support Enforcenent Agency v. Roe, No. 28595, 2008 W. 46484353
(App. Cct. 24, 2008); cf. Carr v. Buenger, No. CAAP-11-0000545,
2014 W 2440185 (App. May 30, 2014) (extraordinarily high |evel
of conflict between parents, notw thstandi ng extensive services

16 Ni col eta essentially argues that any error is irrelevant because

the Fam ly Court waived her equalization paynment.
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and interi mneasures, supported the establishnent of a detailed
parenting plan).

Bennett al so objects to "orders at pages 3-7 of the
Decree" that concern "child custody and visitation" and "contain
numer ous addi tional non-standard orders includi ng | anguage
regarding the right of first refusal.” 1In light of the fact that
the children have reached or will soon reach the age of mgjority,
and thus may decide for thensel ves whether they want to spend a
particular holiday wwth either or neither of their parents, for
exanpl e, we need not address the Famly Court's order with
respect to holiday visitations and other visitation and
parenting-rel ated provisions.

O Children's Extracurricular Activities

Bennett argues that the Famly Court erred when it
ordered that he be solely responsible for "the costs incurred in
connection with the children's extracurricular activities"
because this was neither agreed to or litigated and because
Nicoleta's claimof responsibility for sonme of these expenses was
part of the court's consideration of spousal and child support.
In response, Nicoleta sinply argues that Bennett agreed to this
arrangenment in the Pre-Trial Stipulation. However, it is clear
fromthe | anguage of the Pre-Trial Stipulation that it was
intended to be a tenporary agreenent to mnimze the inpact of
potential disputes on the children, pending resolution of the
divorce. It is unclear what "extracurricular activities" are
intended to be included in this provision and there is no
explanation as to why such activities are not adequately
supported by child support or wwthin the parents' discretion to
fund out of their other resources. Under these circunstances, we
conclude that the Famly Court abused its discretion in requiring
such additional support paynents.

P. Post - Judgnent | nt er est

Bennett argues that the Famly Court erred when, in the

Post - Decree Enforcenment Order, it ordered Bennett to pay N coleta

36



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

statutory interest of 10% per annum on the sum of $594, 805 from
July 5, 2011, the date the Divorce Decree was entered, through
Cctober 5, 2011, the date of paynent.

HRS § 478-3 provides: "Interest at the rate of ten per
cent a year, and no nore, shall be allowed on any judgnent
recovered before any court in the State, in any civil suit."”
Post-j udgnent interest runs fromthe date the judgnment was
entered. See Richards v. Kailua Auto Mach. Serv., 10 Haw. App.
613, 624, 880 P.2d 1233, 1239 (1994) ("Wiile no award for post
j udgment interest was nmade, interest fromthe date judgnent was
entered in the district court should be granted").

Bennett's argunent that no judgnment was entered is
wi t hout nerit, because the Divorce Decree, which awarded Nicol eta
one-half of the parties' Accounts Assets, was a judgnent
entitling her to payment on account of the judgnent. See, e.qg.,
Doe v. Doe, 99 Hawai‘i 1, 7, 52 P.3d 255, 261 (2002) (holding
that "the Divorce Decree is not a nere 'agreenent;' the Decree
constitutes a final judgnment of the famly court.”) (enphasis in
original); Pratt v. Pratt, 104 Hawai ‘i 37, 40, 84 P.3d 545, 548
(App. 2004) ("The Divorce Decree constituted a final judgnment.");
27A C. J.S. Divorce 8§ 448 (2014) ("A divorce decree is a judgnent,
and is not distinguishable fromjudgnents rendered in actions
ot her than divorce actions, in the absence of statutory
provi sions creating such a distinction.") (footnote omtted); see
al so Doe v. Doe, 97 Hawai ‘i 160, 162-63, 34 P.3d 1059, 1061-62
(App. 2001) (ex-wife entitled to post-judgnent interest on child
support arrearage pursuant to HRS § 478-3)."

7 On remand, however, the amount of interest due may be recal cul ated

when the Famly Court adjusts its final calculations to properly account for
the parties' respective checking and savings accounts, as discussed in Section
V.M above.

37


http:478-3).17

FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Q The Co-Habitation C ause

Ni col eta argues that the Fam |y Court abused its
di scretion when it ordered that her permanent alinony and nedi cal
i nsurance paynents shall term nate upon her cohabitation.

Whil e HRS § 580-51 (2006) provides for the automatic
term nation of spousal support upon the supported party's
remarriage, ® this provision does not apply to cohabitation.?
However, this court has recognized that a famly court has the
authority to include such a provision in a D vorce Decree when it
hel d that "the [spousal support] recipient's cohabitation is not
relevant to the payor's duty to pay spousal support unless the
decree specifically nakes it relevant by authorizing or requiring
a reduction or term nation of spousal support upon the
recipient's cohabitation.” Ami v. Ami, 5 Haw. App. 385, 392,
695 P.2d 1194, 1199 (1985) (enphasis added).

18 FOF 123 provides: "It would be just and equitable that spousa
support shall term nate upon the death of either party or upon the remarriage
or cohabitation of [Nicoletal]." On June 2, 2011, the Fam |y Court denied her

request to renove cohabitation as a basis for term nation of her alinony.
The Divorce Decree simlarly provides that alimony shall term nate upon
Bennett's or Nicoleta's death, Nicoleta's remarriage, or her cohabitation

19 HRS § 580-51(a) provides:

Upon the remarriage of a party in whose favor a fina
decree or order for support and mai ntenance has been made,
all rights to receive and all duties to make payments for
support and mai ntenance shall automatically term nate for
all payments due after the date of the remarriage, unless
the final decree or order, or an agreement of the parties
approved by the final decree or order, provides specifically
for the payments to continue after such remarri age.

20 In contrast, California statutes specifically mandate such a
presunption:

Except as otherwi se agreed to by the parties in
writing, there is a rebuttable presunption, affecting
the burden of proof, of decreased need for spousa
support if the supported party is cohabiting with a
nonmarital partner.

Cal. Fam Code § 4323(a)(1l) (West 2014), amended by 2014 Cal. Legis. Serv. Ch.
82 (S.B. 1306) (West).
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Ni col eta argues that the Fam |y Court abused its
discretion in this regard because Ami held that cohabitation was
not relevant in considering a request to nodify the payor's duty
to pay spousal support. N coleta acknow edges the Ami court's
reservation in the case where a decree specifically authorized a
reduction or term nation upon cohabitation, but argues that it
shoul d be disregarded. N coleta also correctly notes
distinctions between a |awful marriage and co-habitation.

However, her argument that a future court m ght m stake an

overni ght guest for a cohabitation partner is without factual or

| egal support. Mreover, N coleta fails to acknowl edge that HRS
8§ 580-47(a) grants the Famly Court w de discretion in

aut hori zi ng spousal support for a limted period of tine or an
indefinite period of tine. |In addition, N coleta argues that the
burden shoul d be placed on Bennett, at the tine of her co-
habitation, to prove that co-habitation constitutes a materi al
change in rel evant circunstances. However, as evidenced by cases
cited by both parties, absent a provision in the D vorce Decree
aut hori zing reduction or term nation of support, cohabitation
wi Il not be considered a material change in circunstances.

Ni coleta suffers froma variety of health conditions
that limt her ability to work, which inforned the Famly Court's
award of spousal support. However, N coleta was al so awarded the
unnortaged fam |y home and a consi derabl e anobunt of investnent
assets that will, presumably, continue to produce incone.
Cohabitation, while not illegal or immral or necessarily
provi ding the | egal consequences of marriage itself,? generally
provi des an econom c benefit to the cohabitators, as statutorily

21 Al t hough, as held to Nicoleta's benefit in this case, as well as
ot hers, cohabitation, when combined with a sharing of financial resources and
i ndi vidual energies and efforts, may provide evidence of a pre-marital
econom ¢ partnership.
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recognized in California and other states.? In Ami, the ICA
recogni zed that cohabitation may warrant a reduction or
termnation of alinony, if it provides an econom c benefit, when
the court stated that "[t]he effect of a cohabitation situation
on the recipient's continuing need for spousal support is
relevant” to the payor's duty to pay spousal support. Ami, 5
Haw. App. at 392-93, 695 P.2d at 1199. O her states have adopted
this econom c benefit analysis as well. See, e.qg., Gayet v.
Gayet, 456 A 2d 102, 104 (N.J. 1983) (adopting a flexible
approach that exam nes the economc realities rather than the
status of cohabitation); D bartoloneo v. Dibartol oneo, 679 So.2d
72, 73 (Fla. App. 1996) ("To justify a post judgnent

nodi fication, the focus should not be so nmuch on the cohabitation
as on how the living situation has inpacted the former spouse's
financial condition and need for continued support.”); Stevens v.
Stevens, 492 N. E.2d 131, 136 (OChio 1986) (cohabitation is
properly considered only "insofar as it is relevant to the issues
of continued need for such alinony and the anount™) (citation and
internal quotation marks omtted).

Bennett argues that the Famly Court's order sinply
foll ows the procedure set out in a nunber of other states, where
it is the payor's burden to nmake a prima facie show ng of
cohabitation and then the burden is shifted to the payee to show
no econom c benefit. However, the D vorce Decree provides for no
such procedure, it nerely term nates both spousal support and
heal t hcare coverage, in their entirety, upon N coleta's
cohabitation. Indeed, it would appear to preclude consideration
of Nicoleta's continued need for support, notw thstanding
cohabitation, in conjunction with a notion by Nicoleta filed

22 See, e.g., Cal. Fam Code 8§ 4323(a)(1); Conn. Gen. Stat. Ann.
§ 46b-86(b) (West 2013); Fla. Stat. Ann. 8 61.14(b) (West 2010); N.J. Stat.
Ann. 8 2A:34-23(n) (West 2014). Other state statutes, unlike HRS § 580-51(a),
specifically provide for term nation of alimony upon cohabitation. See, e.g.,
Al a. Code 1975 8§ 30-2-55 (West 1981); N.C. Gen. Stat. Ann. 8 50-16.9(b) (West
1995); 23 Pa. Cons. Stat. Ann. § 3706 (West 1990); Utah Code Ann. & 30-3-5(10)
(West 2013).
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under HRS 8§ 580-47(d). Thus, absent a nodification to the
support term nation provision, which mght, for exanple, allow
Ni col eta to denonstrate her continued need for the full or nmerely
a reduced anount of spousal support, we conclude that the Famly
Court abused its discretion in ordering the conplete term nation
of spousal support and heal thcare insurance upon Nicoleta's
cohabitation. Upon remand, the Fam |y Court may consider whet her
a nore flexible termnation or reduction provision related to
cohabi tati on m ght be warranted under the circunstances of this
case.

R The Child Support Cal cul ati ons

Ni col eta argues that the Famly Court erred by failing
to: (1) adjust Bennett's tax-free disability paynents before
inserting themas part of Bennett's Monthly G oss Incone in the
CSG wor ksheet; and (2) order automatic annual increases in child
support to reflect the annual m ninmumfive percent increases in
Bennett's disability paynents.

Wth respect to Nicoleta's first point, we first
consider HRS § 576D-7(a), which provides for the establishnent of
child support guidelines, the CSG that nmay consi der, anong ot her
things, "[a]ll earnings, income, and resources of both parents;
provi ded that earnings be the net anmount, after deductions for
t axes, and social security." HRS § 576D-7(a)(1). HRS 8§ 576D
7(b) requires statewi de application of the CSG sinplification of
calculations to the extent practicable, and the consideration of
the guidelines by the famly court judges in the establishnment of
each child support order. GCenerally, this "net anpunt” of incone
referenced in HRS 8 576D-7(a)(1), or Monthly Net Incone, is
determ ned by inserting a parent's Monthly Gross Inconme into the
CSG Wor ksheet, which then automatically nakes an adjustnent for a
presuned rate of taxes. See 2010 Hawai ‘i Child Support
Gui del i nes and Wirksheets. Thusly, the CSG Wrksheet -fornul at ed
adj ustnments satisfy the goals of making the cal cul ati ons nore
easily reproducible (thus increasing uniformty of application),
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nore user-friendly for both the parties and the courts, and
general ly accurate, but they do not attenpt to account for each
of the nyriad of ways the cal culated Monthly Net |Income m ght
differ froma person's actual (nonthly) net taxable incone due to
t he countl ess pernutations of exceptions, deductions, credits,
and other factors that m ght affect a person's actual net taxable
i ncome under state and federal tax |aws.

Here, it is undisputed that a substantial portion of
Bennett's Monthly G oss Incone consists of a nonthly disability
paynment that is not subject to FICA, state incone taxation, or
federal inconme taxation. Thus, Nicoleta argues, the Famly Court
shoul d have increased the gross anount of Bennett's inconme to
adjust for this fact. At first blush, this tax-free incone nmakes
the use of the CSG Wrksheet appear to be problematic, because
the Worksheet fornulaically reduces Monthly Gross I nconme by
certain percentages according to incone brackets to arrive at a
CSG Monthly Net Income, rendering the cal cul ated anmount of
Bennett's Monthly Net Income significantly |lower than the tax-
free incone that, in fact, remains at Bennett's disposal.

However, there is no basis in the CSG for artificially increasing
Bennett's Monthly G oss Income, and doing so would nake the
resulting "adjusted" Monthly Goss Incone factually inaccurate.
The only relief requested by N coleta was to adjust Bennett's
Mont hly Gross | ncone upward, which the Famly Court ultimtely
declined to do. The Famly Court did not err in failing to grant
this relief.

We, neverthel ess, examne this issue further, both to
further explain our reasoning and because the child support order
remai ns subject to the jurisdiction of the Famly Court and
subj ect to nodification pursuant HRS § 576D 7(d) and (e). As
noted, the CSG are inplemented in nost cases through the use of
an aut omat ed Worksheet, but the CSG al so provi de step-by-step
instructions to conplete the Wrksheet manually. See 2010
Hawai ‘i Child Support Quidelines, 8 II.A For a parent with
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incone up to $13,000, a Table of Incones is provided to convert
Monthly Gross Incone to Monthly Net Incone. See id., Appendix D.
More relevant to this case, for individuals with incone over

$13,000, 88 III.E. and Ill.F. of the CSG provide detail ed steps
and fornmulas for the calculation of the Monthly Net |Incone. See
id., 8 III.E and IIl.F.2 CSG 8§ IIl.E. provides, in relevant
part:

2 For individuals employed by others with income over

$i3,000 per mont h.

NET | NCOVE FOR GUI DELI NES PURPOSES is determ ned by:

a. Addi ng the gross monthly income fromall sources

(see IV.H. 1. [sic]?.

b. Subtracting all three taxes:

(i) [FICA] $681 plus 1.45% (.0145) tinmes income over
$8, 900

(ii) [STATE TAX] $268 plus 8.25% (.0825) times income over
$4, 000

(iii) [FED. TAX] for incomes up to but not over $14,295
$1,395 plus 28% (.28) times income over
$6, 854
for incomes over $14,295 but not over
$31,079: $3,480 plus 33% (.33) tines
income over $14, 295
for incomes over $31,079: $9,018
plus 35% (.35) times income over

$31, 079

23 CSG 8§ II1.E. sets forth the steps and formula for individuals
enpl oyed by others with income over $13,000, and CSG 8 Ill.F. sets forth the
steps and formula for self-enployed individuals, including those with inconme
greater than $13, 000. For the purposes of sinplicity and brevity, we discuss
the former, although the latter may well apply to Bennett, if his gross income
is adjusted for (certain) business expenses and sel f-enploynent taxes. OQur
analysis using Ill1.E. is not intended to foreclose the application of III.F.
in this case, if it is determned that IlIl.F. is applicable to part of
Bennett's incone. In addition, as there is no dispute, we need not address

ot her applicable CSG provisions, such as the "Exceptional Circunstances”
provi sions which allow the deduction of other payments for the children or

ot her parent, such as Bennett's payments to Nicoleta. See 2010 Hawai ‘i Child
Suppport Guidelines 8§ I1.B. 2.
24 This reference should be to § IV.I.1.
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3. Subtracting $791 (after-tax poverty level self support
in Hawai ‘i) .
FORMULA
GROSS | NCOME PER MONTH $
FI CA -
[ STATE] TAX -
FEDERAL TAX -
SELF- SUPPORT - $791
NET | NCOME
FOR WORKSHEETS $
4. SOLA INCOME is Gross Income Per Month Less $1, 038
2010 Hawai ‘i Child Support CGuidelines, 8 Ill.E
CSG 8 IIlI.E isillumnating, as it lays out the
calculations built into the automated CSG Wrksheet. In

addition, it cross-references CSG 8 IV.1.1., for the

determ nation of gross nonthly incone. CSG § IV.I. 1.
specifically includes disability insurance benefits as part of

G oss Incone, as well as other types of income that m ght be
subject to lower tax rates at either the state or federal |evel
such as social security benefits or investnent inconme, or no
state taxes (in Hawai ‘i), such as pension inconme. See 2010
Hawai ‘i Child Support Quidelines, 88 IV.lI.1.e., h., &I. Section
IV.1.3. of the CSG concerning Net Incone, expressly notes that
resulting variances are to be expected:

Net inconme is not take-home pay. Net inconme is not actua
di sposabl e net income. The taxes used in this calculation
are not necessarily the actual taxes paid by the parent.

2010 Hawai ‘i Child Support Guidelines, 8§ IV.I.3.

Thus, we conclude that the Famly Court was sinply
conplying with the directives of the CSG as the court is
required to do, when it included Bennett's "unadjusted"”
disability pay as part of Bennett's Mnthly G oss |ncone.

We also reject Nicoleta's argunment that the Fam |y
Court erred when it refused to make "automatic" annual increases
to the child support because Bennett's disability paynents
i ncreased annually. This argunent is wthout |egal support and
is inconsistent wwth HRS 88 576D 7(d) &(e), which identify the

44



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

circunstances, timng, and procedure for seeking an increase (or
decrease) to the child support obligation.
S. Disability Paynents - Assets or |ncone
Ni col eta argues that the Famly Court shoul d have
deened Bennett's future disability paynments as Category 5 marital
assets under HRS 8§ 580-47(a) and awarded her half of those
"assets" in the division of the parties' property.

[Dlisability pay is an entitlement that is generated when
the recipient becomes disabled during the recipient's

empl oyment and, to the extent of his disability, cannot
work. Like disability conmpensation under workers
compensation laws, mlitary disability pay is paid in lieu
of and is akin to income that is earned and received

post - enmpl oyment . Li ke other income that is earned and
recei ved post-divorce, disability pay is not property
divisible in a divorce case

Perez v. Perez, 107 Hawai ‘i 85, 89, 110 P.3d 409, 413 (App.
2005); see also Jones v. Jones, 7 Haw. App. 496, 499, 780 P.2d
581, 584 (1989). Although both Perez and Jones involved mlitary
disability pay, neither case Iimted its hol ding or distinguished
between mlitary and other types of disability pay that are paid
inlieu of and are akin to incone. See id.

The rule articulated in Perez and Jones relating to
nondivisibility of disability pay in divorce cases applies to
Bennett's future disability benefits. These nonthly benefits,

which will continue until he reaches sixty-five years of age,
repl ace inconme |lost due to his injury, and thus constitute post-
di vorce earned "incone."™ N coleta did not show that Bennett's

disability benefits include a pension or retirenent conponent.
Accordingly, they do not constitute a marital asset subject to
di vision and distribution under HRS § 580-47(a), and Nicoleta is
not entitled to one-half of Bennett's future disability incone.?

2 The Family Court considered Bennett's future monthly disability
benefits as part of his nmonthly income when it cal culated Nicoleta's permanent
ali mony award, as well as his child support payments.
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V. CONCLUSI ON

For the reasons and to the extent set forth herein, the
Famly Court's July 5, 2011 Divorce Decree is affirned in part
and vacated in part. This case is remanded to the Famly Court
for further proceeding consistent with this Opinion.
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