NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP- 13- 0004805
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

I N THE | NTEREST OF KG

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCU T
(FC-S NO. 10- 0045)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Appel | ant Fat her (Father) appeals fromthe O der
Awar di ng Per manent Custody and Establishing a Permanent Pl an,
filed on Septenmber 27, 2013 in the Famly Court of the Third
Circuit (Famly Court),! which term nated Father's parental
rights to his child (KG.

On appeal, Father contends that the Fam |y Court (1)
erred by termnating his parental rights because he was
incarcerated, (2) violated his due process rights because the
Fam |y Court did not allow himto appear by tel ephone at the
term nation hearing, and (3) erred by entering a default judgnment
agai nst him

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Father's points of error as follows:
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As Fat her argues, an incarcerated parent has the right
to participate by telephone in a termnation of parental rights
hearing. Inre T.H and K H , 112 Hawai ‘i 331, 335, 145 P. 3d
874, 878 (App. 2006). In this case, the Famly Court attenpted
to make tel ephone contact with Father, as Father's counsel stated
that arrangenents were nade for Father to appear by tel ephone for
t he hearing because he was incarcerated. The court's attenpts to
get Father on the tel ephone were unsuccessful. However, the
record does not indicate the reason Father did not appear by
tel ephone. Thus, it appears that the Famly Court erred by
finding that Father failed to appear and erred in defaulting him
Id. at 336, 145 P.3d at 879. Nevertheless, we conclude that the
error was harmnl ess error because there was clear and convi ncing
evidence in the record that Father could not provide a safe
famly honme, even with the assistance of a service plan, and that
it was not reasonably foreseeable that Father woul d becone
wlling and able to provide a safe famly honme, even with the
assistance of a service plan, within a reasonable period of tineg,
whi ch shall not exceed two years fromthe date upon which KG was
first placed under foster custody. See id.

Al t hough Father states in his points of error that he
chal | enges Fi ndi ngs of Fact Nos. 84-86 and 88-94, Father does not
point to any evidence to support that the challenged findings of
fact are clearly erroneous, and none can be found in the record
on appeal. Wen Father's paternity was established in March
2012, Father was provided a service plan with the goal of
reunification with KG Father had failed to successfully
participate in any services in accordance with the service plan
as of the tinme of the term nation of parental rights hearing on
Septenber 5, 2013. The record is unclear exactly which tine
peri ods Father was incarcerated; however, the record indicates
that at the time of the term nation of parental rights hearing,
it appeared that Father would be incarcerated until Decenber of
2014, and possibly for an additional four years. KG had been
pl aced into foster custody as an infant on Cctober 14, 2010.
There was no evidence that Father successfully participated in
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any services, even after the establishnent of a service plan, and
therefore he failed to address the concerns of Departnent of
Human Servi ces (DHS) about his parenting ability and KG s safety.
We concl ude that there was clear and convinci ng evidence t hat
Fat her could not provide a safe famly honme, even with the
assistance of a service plan, and that it was not reasonably
f oreseeabl e that Father would beconme willing and able to provide
a safe famly honme, even with the assistance of a service plan,
wi thin a reasonable period of time, which shall not exceed two
years fromthe date upon which KG was first placed under foster
custody. The record is also clear that Father's parental rights
were not term nated solely based on the fact of his
i ncarceration. Rather, confinenent was perm ssibly considered as
a factor in the decision concerning whether he could provide a
safe famly hone in the foreseeable future.

Therefore, the Famly Court's Septenber 27, 2013 O der
Awar di ng Permanent Custody and Establishing a Permanent Plan is
af firmed.

DATED: Honol ul u, Hawai ‘i, August 29, 2014.
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