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DI SSENTI NG OPI Nl ON BY FOLEY, J.

| respectfully dissent.

Statenents procured fromthe custodial interrogation of
a defendant are not adm ssible unless the prosecution
denonstrates the use of procedural safeguards that secure the
defendant's privil ege agai nst self-incrimnation. See State v.
Naititi, 104 Hawai ‘i 224, 235, 87 P.3d 893, 904 (2004). To
determ ne whether a custodial interrogation occurred, the
totality of the circunstances are considered, including the
police officer's conduct, the nature of the question, and any
ot her relevant circunstance. See id. at 236, 87 P.3d at 905.
The ultimate question of this analysis is: should the police
of ficer have known that the their words or actions were
reasonably likely to elicit an incrimnating response fromthe
person in custody? See id.

Kazanas contends that while Avilla's general questions
about how Kazanas' Hal | oneen went nmay not have been intended to
elicit an incrimnating response, Avilla should have known her
words or actions were reasonably likely to elicit an
incrimnating response from Kazanas. | agree and concl ude
Kazanas' statenent was obtained as a result of a custodial
i nterrogation' because Avilla was aware of the circunstances of
Kazanas' detention, and Avilla asked an open-ended question, the
subj ect matter of which was the sane as that for which Kazanas
was det ai ned.

In State v. |kaika, 67 Haw. 563, 698 P.2d 281 (1985),

t he def endant-in-custody requested an attorney and police
guestioning ceased. |kaika, 67 Haw. at 565, 698 P.2d at 283.
While waiting in a processing room the defendant approached a
police officer with whom he was acquainted. 1d. The police

of ficer, later describing the question as a pleasantry, asked:
"What ' s happeni ng? Must be heavy stuff for two detectives to
bring you down here?" 1d. The defendant responded that he was
pi cked up for questioning about a nmurder, and w thout further
comment by the police officer, the defendant stated: "you' ve done

! No party disputes the fact that Kazanas was in police custody when

the statement was made.
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a lot for ne and you have been to nice to me. | shot the haole.™
| kai ka held the police officer could not have reasonably foreseen
that his words or actions would elicit an incrimnating response
because (1) the police officer was unaware of the circunstances
of the defendant's detention and did not initiate any questioning
until the defendant approached him and (2) his remarks were
intended as a greeting. [|d. at 567, 698 P.2d 284-85 ("At nost,
[the police officer] could have expected that the [d]efendant
respond to his pleasantry by inform ng himof the reasons for the
[ d] ef endant' s bei ng booked and the case he was involved in.").
| kai ka concl uded the defendant's confession was an unsolicited,
spont aneous statenment made in the absence of police questioning
and was admi ssi bl e.

The instant case is distinguishabl e because Avilla was
famliar with Kazanas' case, the two were not previously
acquai nted, and Kazanas' statenent, unli ke the defendant's in
| kai ka, was responsive to the police officer's question. Wile
Avilla testified she asked the question to cal m Kazanas after he
began maki ng rude conments, "to the extent that an [police]
of fi cer knows, or reasonably should know, that his or her
guestion is likely to elicit an incrimnating response, his or
her | ater assertion that the question was asked for a seem ngly
i nnocuous purpose proffers nothing nore than a post hoc
rationalization for asking the question.” State v. Ketchum 97
Hawai ‘i 107, 119 34 P.3d 1006, 1018 (2001) (enphasis omitted).

In Ketchum the questioning police officer knew the
def endant was suspected and detained for drug-rel ated offenses.
Ket chum 97 Hawai ‘i at 128, 34 P.3d at 1027. The circuit court
i n Ket chum concl uded the defendant was in custody at the tinme of
guestioning and t hus asked whether the questioning police officer
shoul d have known that asking the defendant for his hone address
was |ikely to elicit an incrimnating response. 1d. at 126-28,
34 P.3d at 1025-27. That court held that because the police
of ficer knew the circunstances of the suspects' detention, he
shoul d have known that asking for the suspects' address was
“"likely to elicit an incrimnating response, to wit, that [the
suspect] resided in the residence identified in the search
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warrant[,]" and in which drugs had just been found by the police.
Id. at 128, 34 P.3d at 1027.

| conclude, based on |kaika and Ketchum that Avilla
shoul d have known her question was reasonably likely to elicit an
incrimnating response from Kazanas. The State's contention that
Kazanas' statenent was spontaneously uttered rather than
responding to the question is unavailing. Avilla asked a
guestion which was reasonably likely to pronpt a response that
related to the events underlying Kazanas' arrest. In other
words, since Avilla knew the events of Halloween night led to
Kazanas' arrest, asking how his night went invited Kazanas to
descri be events underlying his arrest.

Si nce Kazanas' statenment was the product of a custodi al
interrogation, it triggered the prosecution's burden to establish
t he exi stence of certain procedural safeguards. To satisfy this
burden, the State nust show the accused was warned that he or she
had a right to remain silent, that anything said could be used
agai nst himor her, that he or she had a right to the presence of
an attorney, and that if he or she could not afford an attorney
one woul d be appointed for himor her. See Ketchum 97 Hawai ‘i
at 116, 34 P.3d at 1015. And "unless these protective nmeasures
are taken, statenents made by the accused nmay not be
used . ." See id. (citing State v. Santiago, 53 Haw. 254,
492 P.2d 657 (1971) (brackets omtted)). At the hearing on the
vol unt ari ness of Kazanas' statenent, Avilla testified she did not

i nform Kazanas of his right to remain silent.

In review ng a conviction on appeal, this court nust
determ ne whether the errors commtted at trial were harm ess
beyond a reasonabl e doubt. See State v. Perez, 64 Haw. 232, 234,
638 P.2d 335, 337 (1981). The question is whether there is a
reasonabl e possibility the error m ght have contributed to the
conviction. See State v. Huihui, 62 Haw 142, 145, 612 P.2d 115,
117 (1980). "Where there is a wealth of overwhel m ng and
conpel I'i ng evidence tending to show t he defendant guilty beyond a
reasonabl e doubt, errors in the adm ssion or exclusion of
evi dence are deened harm ess.” State v. Rivera, 62 Haw. 120,
128, 612 P.2d 526, 532 (1980).
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Kazanas presented wi tness testinony contradicting the
testimony of the key witnesses for the State. The jury wei ghed
the conflicting evidence, and essentially nmade credibility
determ nations when it rendered a conviction. As such, there is
a reasonabl e possibility the adm ssion of Kazanas' statenent
contributed to his conviction and the error was not harnl ess
beyond a reasonabl e doubt.





