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The use of a crimnal defendant's voluntary statenents
and adm ssions as evidence at trial is a critical conponent of
our crimnal justice system Voluntary statenents and adm ssions
are reliable. They provide key evidence necessary to sol ve
crinmes and facilitate our search for the truth. They provide
assurance to the public that the cul prit had been brought to
justice and pronote faith and confidence in our judicial system

"Vol untary confessions are not nerely a proper el enent
in law enforcenent, they are an unmtigated good, essential to
society's conpelling interest in finding, convicting, and
puni shing those who violate the lawf.]" Maryland v. Shatzer, 559
U S 98, 108 (2010) (internal quotation marks and citations
omtted).
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The Fifth Amendnent protects a person from being
"conpelled in any crimnal case to be a witness against hinself,"
and, in the context of a crimnal investigation, prevents the
police fromforcing or coercing a suspect into nmaking an
incrimnating statenent. The requirenments inposed by Mranda v.
Arizona, 384 U S. 436 (1966), were designed to safeguard a
defendant's privil ege agai nst conpul sory self-incrimnation. See
Rhode Island v. Innis, 446 U S. 291, 297 (1980).

In Mranda, the Court cited a variety of police
interrogation techni ques which invol ved psychol ogi cal coercion
that were being used to extract incrimnating statenents from
suspects in custody. Mranda, 384 U S. at 448-58. "The concern
of the Court in Mranda was that the '"interrogation environnent'
created by the interplay of interrogation and custody woul d
"subjugate the individual to the will of his exam ner' and
t hereby underm ne the privil ege agai nst conpul sory
self-incrimnation.” 1lnnis, 446 U.S. at 299 (citation omtted).
Therefore, the Court required that a suspect in custody receive a
specified advice of rights, the Mranda warni ngs, before being
subjected to custodial interrogation. Mranda, 384 U S at 478-
79. In determ ning whether a suspect in custody has been
subjected to "interrogation"” for purposes of Mranda, and thus
entitled to Mranda warnings, "the ultimte question becones
"whet her the police officer should have known that his or her
words or actions were reasonably likely to elicit an
incrimnating response[.]'" State v. Ketchum 97 Hawai ‘i 107,
119, 34 P.3d 1006, 1018 (2001) (quoting State v. |kaika, 67 Haw.
563, 567, 698 P.2d 281, 284 (1985).

In this case, Plaintiff-Appellee State of Hawai ‘i
(State) charged Defendant - Appell ant Gregory A. Kazanas (Kazanas)
with first-degree unauthorized entry into a notor vehicle (UEW)
for allegedly grabbing and repeatedly punching the driver through
the driver's side window. Kazanas's defense at trial was
m staken identity -- that he was not the person who had commtted
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the alleged acts. However, after his arrest, Kazanas nade an
incrimnating statenent to Oficer Cristy-Lynn Avilla (Oficer
Avilla), who had been assigned to take Kazanas to the hospital.

Prior to taking Kazanas to the hospital, Oficer Avilla
told Kazanas that he "was not allowed to tal k about the case or
say anyt hi ng about what he had been arrested for," but she did
not give Kazanas M randa warnings. Wile at the hospital, in an
attenpt to cal m Kazanas, who was meki ng rude comments to others
at the hospital, Oficer Avilla made "small tal k" wth Kazanas by
asking if he enjoyed Hall oween that night and what kind of
costunes he saw. A period of tine passed. Kazanas then stated
that "If people didn't upset ne, | wouldn't have to punch them"

On appeal, Kazanas contends that the trial court?! erred
in permtting Kazanas's statenent to be introduced into evidence
at trial, because he clains the statenent was the product of a
custodial interrogation. W conclude that Oficer Avilla did not
subj ect Kazanas to "interrogation"” for purposes of Mranda and
t hat Kazanas's statenment was not in response to "interrogation"
by the Oficer. Therefore, the absence of prior Mranda warni ngs
by Oficer Avilla did not provide a basis to suppress Kazanas's
spont aneous and vol unteered statenent. Under the circunstances
presented, we hold that the trial court properly permtted the
State to introduce Kazanas's statenent at trial.

Kazanas al so contends that the trial court erred in
permtting evidence of prior incidents involving Kazanas, which
the State offered to rebut Kazanas's claimthat his physical
disabilities rendered himincapabl e of engaging in the conduct
described by the conplaining witness. W hold that the trial
court did not err in permtting the State to introduce prior
i ncidents involving Kazanas that were relevant to his physical
capabilities, after Kazanas opened the door to such evidence.

The Honorabl e Rom A. Trader presided.
3
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BACKGROUND
|. Trial Evidence
A
The foll owm ng evidence was adduced in the State's case-
in-chief at trial. Shortly after mdnight, in the early norning

of Novenber 1, 2011, the conplaining witness (CW was driving a
1990 White Mazda Protege through Wai kiki. The CW who was 65,
had gone with three friends to Wai kiki to observe the Hall oween
festivities. The CWhad just dropped off two of his friends,
i ncluding the owmer of the car, to get food, while the third
friend, an elderly woman, remained in the backseat. The CW
pl anned to pick up his two friends after they purchased the food.

Wil e driving dowmn Kuohi g Avenue, the CWencountered a
group of people running across the street and stopped to | et them
pass. The CWtestified that he drove forward slowy after the
group had passed. However, as he entered the intersection, a
straggler, "[o]Jut of the blue," darted across the street, "ran
headl ong” into the CWs vehicle, tunbled, bounced up, and
continued running. Another group of people, apparently believing
that the CWhad hit this person, converged on the CWs car,
shouti ng, pounding on the w ndows, and rocking the car. The CW
heard the back w ndow crack next to where his friend was sitting.

The CWtestified that he saw a man on the hood of the
CWs car with heavy boots stonping against the wi ndshield. The
man hopped down fromthe hood and noved to the driver's side of
the car. The man then reached in through the open w ndow,
grabbed the CWaround the neck, and punched the CWseveral tines
in the face with a closed right hand. The man spoke to the CWin
an "[a]lngry, inebriated, and just pretty vehenent" tone, and the
CWcould smell alcohol on the man's breath. The CWhad a cl ear
and unobstructed view of the man fromthe chest up.

Around 12:30 a.m, James Easley (Easley), a fornmer
police officer for the Honolulu Police Departnent (HPD)
wi tnessed an incident as Easely stood on Kthis Avenue in a

sad
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cl owmn” costune. Easley testified he saw a nan, whom he

recogni zed as Kazanas, dressed as a knight, wearing a netal nesh
shirt. Easley saw Kazanas break the back w ndow of the CWs car
run to the front of the car, junp on the hood, "kind of rolling
on over," approach the driver's wi ndow, and repeatedly punch the
driver through the open w ndow. Another man, who appeared to be
a friend of Kazanas, then grabbed Kazanas and pul | ed hi m away
fromthe vehicle, and Kazanas eventually wal ked away fromthe
scene.

Easl ey expl ai ned that he knew and recogni zed Kazanas
froma prior incident, several years earlier, in which Easley had
responded as a police officer to a report that a man had junped
fromthe ninth floor balcony of the Aloha Surf Hotel. Kazanas
was the man who had junped or fallen fromthe ninth fl oor
Easley testified that he woul d never forget Kazanas or his nane
because Kazanas had survived the fall, having | anded on a beach
chair on the pool deck, and was coherent when Easley arrived.

Easley was within twenty feet of Kazanas when Easl ey
first saw Kazanas break the back wi ndow of the CWs car. Easley
t hen noved cl oser and eventually got to wthin about two feet of
Kazanas when the man who appeared to be Kazanas's friend pulled
Kazanas away fromthe car. Easley testified that he had a clear
and unobstructed view of Kazanas fromthe time Kazanas broke the
back wi ndow t hrough when Kazanas was punching the driver.

The CWdrove away fromthe scene and found police
officers. The CWreported the incident and gave the police a
description of his assailant.

In the neantine, Easley, after wal king away fromthe
scene, saw the police next to the CWs car. Easley infornmed one
of the police officers that he had observed the incident and knew
who the suspect was. As Easley continued wal ki ng t hrough
Wai kik1i, he spotted Kazanas, notified the police, and watched
Kazanas until the police detained Kazanas.
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The police drove the CWto the area where Kazanas was
bei ng detained, and the CWidentified Kazanas as the person who
had assaulted him The CWnade this identification within an
hour after the incident. The CWalso identified Kazanas in court
as the man who had punched him The CWsuffered injuries,
consisting of a bleeding left ear and interior cuts to the cheek
and gum ar ea.

After the CWidentified Kazanas, the police arrested
Kazanas, and Kazanas was taken to a hospital by HPD O ficer
Christy-Lynn Avilla. Oficer Avilla testified that she observed
injuries to Kazanas's right hand area that "appeared to be cuts
and fresh cuts." The State also introduced photographs taken of
Kazanas's right hand, which Oficer Avilla described as show ng
redness on the top of Kazanas's knuckl es and m nor scrapes around
it. At the hospital, Kazanas stated, "If people didn't upset ne,
| woul dn't have to punch them™

B

In the defense case, Kazanas called two friends, Sinon
Farrington (Farrington) and Hans Madrid Kol bi sen (Kol bi sen), who
testified that they had acconpani ed Kazanas to Wai kiki on the
ni ght of the charged incident. Both Farrington and Kol bi sen
presented testinony that Kazanas was not the person who had
assaul ted the CW

According to Farrington, he witnessed an incident in
whi ch sonmeone fought with the driver of a car, and Kazanas was
not the person who fought with the driver. Farrington described
t he person who fought with the driver as about "5 5" or 5 6",
wi th "darker skin," "maybe Filipino, Hawaiian, or sonething like
that," whereas Farrington described Kazanas as 6' 2" and
Caucasi an.

Accordi ng to Kol bi sen, he witnessed the incident with
the car and observed a dark-ski nned teenager, possibly Filipino,
about 150 pounds, beating on the car and hassling the driver.
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Kazanas was not involved in the incident, but was standi ng next
to Kol bi sen, watching the incident fromabout thirty yards away.

Kazanas testified in his own defense at trial.
Kazanas stated that he was about 6' 4" tall and weighted 220
pounds. According to Kazanas, he went with several of his
friends to Wai kiki in the evening of October 31, 2011, and they
ended up at a club. Kazanas was in costune, dressed as a knight,
with a netal chain vest and a plastic sword. At one point,
Kazanas left the club to walk to his father's house. However, on
the way, he was "drop-kicked to the ground" and hit his head,
when he tried to intervene to assi st soneone that was being
attacked by ot hers.

Kazanas acknow edged that, as Easley had testified,
Kazanas had previously fallen nine stories fromthe Al oha Surf
Hotel. Kazanas stated that because of the injuries he sustained
in the nine-story fall, he could not fully extend his right arm
or bend his wist. Therefore, he had to use his knuckles to push
hi msel f off the ground in order to get up after he was kicked to
the ground. Kazanas explained that the red marks on the knuckl es
of his right hand, as shown in the photographs introduced by the
State, were caused by his using his knuckles in this fashion.?
After getting up, Kazanas stated that he shuffled away because he
cannot run due to the injuries fromthe nine-story fall.

Kazanas testified that he rejoined his friends, who
told himthat someone had been run over by a vehicle. They al
proceeded to watch the commotion, which involved a "car being
surrounded and peopl e harassing the driver[.]" Kazanas wat ched

with his friends froma di stance of about ten to fifteen feet.
Kazanas recall ed that soneone had smashed t he back wi ndow of the
car, but indicated that his recollection of what happened during

’Kazanas had earlier called Mrris "Kei ha" Gones (Gones) as
a wtness. GComes testified that on Cctober 31, 2011, at about
11: 30 p.m, he saw Kazanas get kicked in the chest, fall to the
ground, then get up and take off running.
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t he remai nder of the evening was not good. Kazanas denied
junping on the hood of the car or reaching into the car and
punching the CWw th his right hand, as the CWhad testifi ed.
Kazanas expl ained that because of injuries he had sustained in
the nine-story fall, he was not physically capable of engaging in
such acti ons:

[ Def ense Counsel:] Q. Now, the witnesses are saying
that you had — well, [the CW is saying that the person
that hit him jumped on the hood of that white car; you
remenber that?

[ Kazanas:] A. I remenber him saying that, yes.

Q  Yes. Now, did you jump on the hood of that car?
A.  No, | did not.

Q Okay. Wuld you be able to do that?

A. No, | would have to crawl up onto the hood

Q MVWhy is that?

A. Because | can't junp.

Q MWhy is that, that you can't jump?

A. M legs restrict me to jump. | have about 37

screws and seven rods in ny legs fromny hips to ny feet;
it's like I"'mwearing a pair of steel-toe boots all the
time. I can barely jump an inch or two off the ground

Q. Now, [the CW is saying that you had reached in
the car and punched him wi th your right hand. Did you do

t hat ?
A. No.
Q  \hy?
A. I wouldn't have been able to reach into the car.
Q  Okay.
A. I have limted range of motion on my arm ny right

arm specifically.

Q And that being you're not being able to fully
extend your arnt?

A. Yes.

Kazanas testified that after he was arrested, he asked
to go to Queen's Hospital because he had been attacked earlier

8



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

t hat evening and wanted to be checked out to make sure he had no
injuries. Kazanas acknow edged that at the hospital, he made the
coment to Oficer Avilla that "I wouldn't have to punch people
if they didn't upset ne," and he expl ai ned the coment as
fol |l ows:

[ Def ense Counsel:] Q.  Okay. Now, Officer Avilla
said that something to the effect that you had said "I
woul dn't have to punch people if they didn't upset me." You

heard her testify about that, right?
[ Kazanas:] A. Yes
Q Okay. Why did you say that?
A. I was under stress.
Q  And what were you tal king about?

A. Not hi ng. I was just speculating to the fact that
they said that | was under arrest for an assault.

On cross-exam nation, the State sought to introduce
ot her incidents involving Kazanas that occurred after his nine-
story fall in 2005 to rebut Kazanas's claimthat he was
physi cal Iy i ncapabl e of engaging in the acts alleged by the CW
(and corroborated by Easley). The Crcuit Court had previously
granted Kazanas's notion in limne to exclude evidence of these
prior incidents. The Crcuit Court permtted the State to ask
about the prior incidents, but limted the State's questioning to
matters that related to Kazanas's physical actions in the prior
incidents. The Circuit Court precluded the State from adduci ng
evi dence that Kazanas had been arrested or convicted with respect
to the prior incidents.

Pursuant to the Gircuit Court's ruling, the State
elicited evidence that: (1) on March 31, 2007, Kazanas ran and
j unped over a waist-|evel fence, and that Kazanas and a nal e
grabbed two other mal es from behind and punched themin the face;
and (2) on April 21, 2006, Kazanas punched a wonman in the face,
arnms, and | egs.
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I1. Pretrial Proceedings
A

The State charged Kazanas by indictnent with first-
degree crimnal property damage (Count 1) and first-degree UEW
(Count 2). On March 21, 2012, Kazanas filed a notion in |imne
seeki ng, anong other things, to exclude (1) statenents nmade by
Kazanas to Oficer Avilla at the hospital and (2) evidence of
Kazanas's prior crimnal record. On My 25, 2012, the State
filed its "Notice of Intent to Use Evidence of Prior Acts”
(Notice of Intent), in which the State gave notice of its intent
to introduce evidence of Kazanas's engaging in assaultive conduct
Wi th respect to incidents occurring on April 21, 2006, and March
31, 2007. These incidents occurred after Kazanas's nine-story

fall. In the April 21, 2006, incident, Kazanas all egedly
"anbushed"” and physically assaulted his ex-girlfriend in her
apartnent and stole several itens. |In the March 31, 2007,

i nci dent, Kazanas and anot her person allegedly attacked two mal es
from behi nd, and when the police subsequently | ocated Kazanas, he
allegedly fled and junped over a fence before bei ng apprehended.
The State attached police reports and conviction records rel ating
to these incidents.

On May 29, 2012, the State filed a "Mdtion to Determ ne
t he Vol untariness of Defendants' Statements to the Police"
(Voluntariness Mdtion). The State sought, anong other things, a
finding by the Grcuit Court that tw statenents nmade by Kazanas
to OOficer Avilla at the hospital were voluntarily nmade. The
first statenent was: "I wouldn't have to punch people if they
didn't upset ne." The second statenent was: "If you didn't catch
me now for this, you would' ve caught ne |ater for sonething
else." In support of its Voluntariness Mdtion, the State
asserted that Kazanas nmade these statenents "w t hout any
pronpting or questioning by Oficer Avilla."

10
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B.
The Circuit Court heard the parties' notions on
August 6, 2012. Oficer Avilla was the sole witness called to
testify at the hearing. Oficer Avilla testified that she was
assigned to transport Kazanas fromthe place of his arrest to

Queen's Hospital. Upon Kazanas's arrest, Oficer Avilla infornmed
himthat "he was not allowed to tal k about the case or say
anyt hi ng about what he had been arrested for."™ She also told him

"multiple tinmes that he was being arrested for UEMW First."
Oficer Avilla did not give Mranda warnings to Kazanas.

On direct examnation, Oficer Avilla testified that
while at the hospital, Kazanas made two spontaneous statenents to
her.

[ Deputy Prosecuting Attorney:] Q As you were in the

HPD room -- waiting room did [Kazanas] say anything to you?
[Officer Avilla:] A. He said that -- he
spont aneously uttered, "If people didn't upset me, |

woul dn't have to punch them™"

Q Was this statenment by [Kazanas] in response to any
gquestions that you asked hinf?

A. No, ma' am

Q Was this a voluntary statement?

A. It was a voluntary statement.

Q. Now, after [Kazanas] made that statement that he
woul dn't have to punch people if they didn't upset him what
if anything did you say?

[ Def ense Counsel]: Your Honor, | have to object as to
the characterization as to voluntary.

The COURT: Sust ai ned. That's a determ nation for the
Court to make.

Q (By [Deputy Prosecuting Attorney]:) So |I'm just
going re-ask this question. \When [Kazanas] made the
statement "1 woul dn't have to punch people if they didn't
upset me," what if anything did you say to [Kazanas]?

A. I inmmediately told himthat it was still -- his
case was still under investigation and to stop what he was
sayi ng, because it could be used against himin a court of

| aw.

Q After you made that statement to [Kazanas], did
you try to engage himin any conversation?

11
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A. No, ma' am

Q. Did you ask him any questions related to his

arrest?

A.  No, ma'am

Q. Did you threaten himin any way?

A.  No, ma'am

Q. Did you physically touch himin any way?

A.  No, ma'am

Q. Did [ Kazanas] say anything else to you?

A. He did. Right after he had nade that statenment
and after | told himto not say anything else, he apol ogized
to me and he said that -- |I'm sorry.

. Would there be anything to help you remenber what
he sai d?

A. Yes, if can | see ny report, please?

Q VWhat then did [Kazanas] say to you?

A. [ Kazanas] said to me, he apol ogized and said, "If
you didn't catch me now, you would have caught me for
somet hing else later."

Q And what did you say in response to that
st atement ?

A. I told himthat what | had told him previously
still applied.

Q  And what was that that you had previously told
hi n?

A.  That anything that he said in regards to the
investigation could be used against himand to stop what he
was sayi ng.

On cross-exam nation, Oficer Avilla testified that
prior to Kazanas nmaking his statenments, she had engaged in casua
conversation with Kazanas to cal m hi m down by aski ng questions
unrel ated to the investigation because he was naki ng rude

comments to patients at the hospital.
[ Def ense Counsel:] Q. Okay. Now, when you say he
said to you, "I wouldn't have to punch people if they didn't

upset me," but before that you said that you didn't ask him
any questions, correct?

12
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[Officer Avilla:] A. I did ask him questions al ong
the lines, because when we were in the main area of the
hospital M. Kazanas was making comments that were rude and
ot her patients could hear it, so that's why we moved to the
HPD room or away from the public. And in response to his
comments, | was trying to ask him questions about if he
enjoyed Hall oween that night, what kind of costumes did he
see, but nothing along the lines in reference to the
investigation, sir.

Q Al right. So when he was rude, he was talking
| oudl y?

A. Loudly and saying just upsetting things that if
the general public were to hear, it would upset them

Q So as you were talking to him about enjoying
Hal | oween and the costumes, you never told himif he were to
respond, that he has a right to remain silent, correct?

A.  \Whenever -- when he had said that spontaneous
utterance, | did tell him and | continuously told him
because he kept asking me why am | here, why am | here, and
I told himthat he was arrested for UEMV First.

Q. But while you were talking to him about enjoying
Hal | oween and carrying on a discussion with him--

A. It wasn't a discussion, sir.

Q Al right. So you were asking him about how he
enj oyed Hal |l oween?

A. Ri ght .

Q That's a question, correct?

A. It was to help himcalmdown and to get his m nd
of f of saying those rude things, sir.

Q  Okay. But you don't know what his response would
be, right?

A. No, sir.
Q  And you were asking about costumes as well?
A Yes, sir.

. Okay. Bef ore you were asking himthese questions,
did you inform himthat he had a right to remain silent?

A No, sir. Well, when | arrested him | told him

that he was not allowed to talk about the case or say
anyt hi ng about what he had been arrested for.

13
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On redirect, Oficer Avilla testified that Kazanas's
statenents were not in response to her "small-tal k" questions and
canme "out of the blue":

[ Deputy Prosecuting Attorney:] Q The two statenments
that we're discussing, one being "If people didn't upset ne,
I woul dn't have to punch them " and the second statenent
being "If you didn't catch me now for this, you would have
caught me for something else,” was that in response to one
of these small talk questions that you nmentioned that you
were engaging in with hin?

[Officer Avilla:] A. No, ma'am It wasn't in
response to our conversation.

Q. In fact, had there been a period of tinme that
passed between the small talk to try to calm him down and
the time he made these statements?

A.  Yes, ma'am

Q. Do you know about how much time passed?

A. | can't recall, but when he did make the
statement, | did tell himthat he couldn't talk about it.
But it wasn't along the lines of what | had asked him if

Hal | oween was fun and costumes; it was an utterance that was
just out of the blue, that was out of context of what we
were tal king about.

After hearing Oficer Avilla's testinmony, the Grcuit
Court orally ruled:

The two utterances testified by Officer Avilla, the
Court will be granting the State's motion for voluntariness
in part and denying it in part. The Court will grant the
State's Motion for Determ nation of Voluntariness as to the
first statement that was, "I wouldn't have to punch people
if they didn't upset nme." The Court believes that based
upon the circunstances that were adduced during the hearing
that that statement, although [Kazanas] was in custody,
clearly was in handcuffs in the custody of an HPD officer at
Queen's [Hospital], they were nonetheless, under all the
circunstances presented, voluntarily made, and they were not
in response to any sort of investigatory questioning by the
officer, and so that statement may be used

As to the second statement, the motion will be denied.
And to the extent that even if that statement was
neverthel ess determ ned to be voluntary, which the Court
believes it would otherwi se be, the Court believes that the
nature of that statenment is such that it is not relevant, it
is a comment by the defendant which touches upon his
character which clearly at this stage of the proceedings

woul d not be appropriate, and so the Court will deny that
aspect of the notion and will exclude that particular
evi dence.

(Enmphasi s added.) The Gircuit Court subsequently filed its

14
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witten "Order Granting in Part and Denying in Part State's
Motion to Determ ne Voluntariness of Defendant's Statenments to
the Police." The Grcuit found in relevant part:

1. [ Kazanas's] statement to Officer Avilla, "I
woul d't have to punch people if they didn't upset me" was a
voluntary statement and is adm ssible.

2. [ Kazanas's] statement to Officer Avilla, "If you
didn't catch me now for this, you would' ve caught me | ater
for something else" was a voluntary statenent. However, the
statement is excluded on the basis of unfair prejudice to
[ Kazanas].

C.

Regardi ng the evidence of Kazanas's prior acts, the
State argued that it was relevant to show that Kazanas was the
first-aggressor. Kazanas countered that there was no i ssue as
far as self-defense or first aggressor because the defense at
trial would be identification. The Grcuit Court ruled that it
was granting Kazanas's notion in |imne and precluding the prior
act evidence. The Grcuit Court, however, stated that the State
could revisit this ruling if the defense opens the door or things
happen at trial that nmake the prior act evidence rel evant.

I11. Verdict and Sentence

Based on the evidence presented at trial, the jury
found Kazanas not guilty of first-degree crimnal property
damage, as charged in Count 1, and guilty of first-degree CEMV,
as charged in Count 2. The Circuit Court sentenced Kazanas to
five years of probation, subject to the special condition that he
serve a 90-day termof inprisonnent. The GCrcuit Court entered
its Judgnent on Cctober 23, 2012.

DI SCUSSI ON
| .

Kazanas contends that the Crcuit Court erred in
admtting his statenent to Oficer Avilla that, "If people didn't
upset nme, | wouldn't have to punch them" Kazanas asserts that
this utterance was elicited during a custodial interrogation, and
t hus, prior Mranda warnings were required. W disagree.

15
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A

The requirenents inposed by Mranda, 384 U. S. 436, were
designed to safeguard a defendant's privil ege agai nst conpul sory
self-incrimnation. See Innis, 446 U.S. at 297. |In Mranda,
"the Court concluded that in the context of 'custodial
interrogation' certain procedural safeguards are necessary to
protect a defendant's Fifth and Fourteenth Amendnent privil ege
agai nst conpul sory self-incrimnation.” |Innis, 446 U S at 297.
The Mranda Court cited a nunber of police interrogation
techni ques that used psychol ogical ploys and pressure to obtain
statenents from suspects in custody. Mranda, 384 U S. at 448-
58. "The concern of the Court in Mranda was that the
"interrogation environment' created by the interplay of
interrogation and custody woul d ' subjugate the individual to the
wll of his exam ner' and thereby underm ne the privil ege against

conpul sory self-incrimnation.” 1lnnis, 446 U S. at 299 (citation
omtted). Therefore, the Mranda Court required that a suspect
in custody receive a specified advice of rights, i.e., Mranda

war ni ngs, before being subjected to custodial interrogation.
Mranda, 384 U.S. 478-79.
B.

In the instant case, there is no dispute that Kazanas
was in custody when he nmade the chall enged statenent to Oficer
Avilla. Thus, the critical question in this case is whether
Kazanas was subjected to "interrogation" when he made the
statement .

The United States Suprene Court defines "interrogation”
for Mranda purposes as referring to "express questioning or its
functional equivalent." 1lnnis, 446 U.S. at 300-01. "[T]he term
"interrogation' under Mranda refers not only to express
guestioning, but also to any words or actions on the part of the
police (other than those nornally attendant to arrest and
custody) that the police should know are reasonably likely to
elicit an incrimnating response fromthe suspect.” 1d. at 301
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(footnotes omtted). Because the police "cannot be held
accountable for the unforeseeable results of their words or
actions, the definition of interrogation can extend only to words
or actions on the part of police officers that they shoul d have
known were reasonably likely to elicit an incrimnating
response."” 1d. at 301-02 (footnote omtted). |In lnnis, the
Suprenme Court explained that "'[i]nterrogation,' as
conceptualized in the Mranda opinion, nust reflect a neasure of
conpul si on above and beyond that inherent in custody itself."
Id. at 300.

The Suprenme Court al so expressly recognized in Mranda
t hat :

Confessions remain a proper element in |aw enforcement. Any
statement given freely and voluntarily without any
compelling influences is, of course, admissible in evidence
The fundamental inmport of the privilege while an individua
is in custody is not whether he is allowed to talk to the
police without the benefit of warnings and counsel, but

whet her he can be interrogated. There is no requirement

that police stop a person who enters a police station and
states that he wishes to confess to a crime, or a person who
calls the police to offer a confession or any other
statement he desires to make. Vol unt eered statenments of any
ki nd are not barred by the Fifth Amendment and their

adm ssibility is not affected by our holding today.

Mranda, 384 U.S. at 478 (enphases added; footnote omtted).
The Hawai ‘i Constitution's privilege against self-
incrimnation, set forth in Article |, Section 10, provides an
i ndependent source for the protections enunerated in Mranda.
Ket chum 97 Hawai ‘i at 116, 34 P.3d at 1015. The Hawai ‘i Suprene
Court has essentially adopted the Innis definition of
interrogation in applying Mranda under the Article I, Section
10. See id. at 119, 34 P.3d at 1018. In Ketchum the suprene
court stated: "Cenerally speaking, interrogation, as used in a
M randa context, nmeans express questioning or its functional
equivalent[,]" and that "the ultimate questi on becones whet her
the police officer should have known that his or her words or
actions were reasonably likely to elicit an incrimnating
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response fromthe person in custody." 1d. (internal quotation
mar ks, brackets, and citations omtted).

The Hawai ‘i Supreme Court has held that in determning
whet her "interrogation" has occurred, a court nust consider the
"totality of the circunstances . . . wth a focus upon the
officer's conduct, the nature of the question (including whether
the question is a routine booking question), and any ot her
rel evant circunstance." 1d. at 121, 34 P.3d at 1020 (internal
guot ation marks and footnotes omtted). In addition,
"vol unt eered confessions or adm ssions, obtained i ndependent of
express police questioning or its functional equivalent, are
adm ssible."” |Ikaika, 67 Haw. at 566, 698 P.2d at 284; State v.
Naititi, 104 Hawai ‘i 224, 236, 87 P.3d 893, 905 (2004).

C

I n | kai ka, the Hawai ‘i Suprene Court addressed whet her
a defendant's incul patory statenents nade while in custody and
after he requested a | awyer were the product of interrogation.
| kai ka, 67 Haw. at 564, 698 P.2d at 282. The Defendant, Eldred
| kai ka (I kai ka), was advised of his Mranda rights and he asked
for lawer, at which point all questioning ceased. 1d. at 565,
698 P.2d at 283. Lieutenant Richard Bartol ome, who was
acquai nted with I kai ka but not involved in or famliar with the
i nvestigation, was responsible for fingerprinting |Ikaika as part
of Ikaika's booking process. [1d. While preparing to fingerprint
| kai ka, Lieutenant Bartolone said to |Ikaika, "'Wat's happeni ng?
Must be heavy stuff for two detectives to bring you dowmn here?' "
Id. Ikaika responded that he had been picked up for questioning

about a nmurder. 1d. Wthout further comment by Lieutenant

Bartol onme, |kaika stated: "'Bartolonme | cannot lie to you, you've
done a lot for nme and you have been too nice to ne. | shot the
haole."" 1d.

The Hawai ‘i Suprene Court held that under the
circunst ances of the case, |kaika had not been subjected to
interrogation, and that his confession had been properly
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admtted. 1d. at 567, 698 P.2d at 285. The court stated that
"[t]he test [for determning if |kaika was subject to
interrogation] is whether the police officer should have known
that his words or actions were reasonably likely to elicit an
incrimnating response fromthe Defendant."” 1d. The court held:

Li eut enant Bartol ome was unaware of the circunmstances
of the Defendant's detention and did not initiate any
questioning until Defendant approached him His resulting
remar ks were intended nmerely as a greeting. Bart ol ome asked
no further questions and made no other remarks. Mor eover
t he Defendant had had previous encounters with | aw
enf orcenent . He had been arrested, booked and processed for
prior offenses and had been advised of his constitutiona
rights at |least twice before. The Defendant had been jailed
on an unrelated m sdemeanor in April 1981. At that time, he
was advi sed of his Mranda rights by his attorney who
specifically informed himthat "l oose |ips sink ships"
referring to the inadvisability of speaking to police
wi t hout an attorney present.

Under these facts, we are unable to concl ude that
Li eutenant Bartol ome could have or should have reasonably
foreseen that his words or actions would elicit an
incrimnating response fromthe Defendant. At nost,
Bartol ome coul d have expected that the Defendant respond to
his pleasantry by inform ng himof the reasons for the
Def endant's being booked and the case he was involved in.
The Defendant's confession was of the nature of an
unsolicited, spontaneous statement made in the absence of
any police questioning.

Nei t her are we persuaded that the combi ned conduct of
the police officers reveals a pattern of coercion sufficient
to constitute interrogation.

Accordi ngly, the Defendant's constitutional rights
under both the United States and Hawaii State Constitutions
as articulated by Mranda and Edwards were not violated and
his confession properly admtted by the trial court.

Id. at 567-68, 698 P.2d at 284-85 (enphasis added).

D.
We concl ude, under the totality of the circunstances,
t hat Kazanas's statenent, "If people didn't upset ne, | wouldn't

have to punch them" was vol unteered, unsolicited, and

spont aneous, and was not in response to any interrogation by
Oficer Avilla. Because Kazanas's statenent was not the product
of interrogation by Oficer Avilla, prior Mranda warnings were
not required. State v. Paahana, 66 Haw. 499, 503-04, 666 P.2d
592, 596 (1983).
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The record shows that upon Kazanas's arrest, before he
made the incrimnating remark, Oficer Avilla told himthat "he
was not allowed to tal k about the case or say anything about what
he had been arrested for." Wile at the hospital, in order to
cal m Kazanas, who was neki ng rude remarks to other patients,
Oficer Avilla's engaged in "small talk" with Kazanas by asking
if he enjoyed Hal |l oween that night and what kind of costunmes he
saw. There is no suggestion that Oficer Avilla's "small talk"
was a psychol ogical ploy or tactic to induce Kazanas to nmake an
incrimnating statenent. It is clear that Oficer Avilla was not
attenpting, and did not intend, to elicit any statenment from
Kazanas about his case or the investigation. W do not believe
that Oficer Avilla should have reasonably foreseen, or that she
shoul d have known, that her "small tal k" questions about enjoying
Hal | oneen that night and the kind of costunes Kazanas had seen
woul d elicit Kazanas's non-responsive statenment that "If people
didn't upset nme, | wouldn't have to punch them" As Oficer
Avilla testified, Kazanas's statenent "was just out of the blue."

Simlar to lkaika, Oficer Avilla's innocuous questions
were akin to a "pleasantry” that did not call for any response
related to the investigation, nmuch I ess an incrimnating
response. Indeed, a period of tinme passed between Oficer
Avilla's "small tal k"™ and Kazanas's incrimnating statenent, and
Kazanas's statenent itself was not responsive to Oficer Avilla's
guestions. Kazanas's trial testinony confirnms that his statenent
was not made in response to a question posed by Oficer Avilla.
When defense counsel asked Kazanas why he nade the statenent,
Kazanas responded that he "was under stress,"” and when asked what
he was tal ki ng about, Kazanas replied, "Nothing. | was just
speculating to the fact that they said that | was under arrest
for an assault."?

Al so, simlar to |kaika, the record reflects that Kazanas
had prior encounters with | aw enforcenment and the crim na
justice system having previously been arrested and convicted of
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Under the totality of the circunstances, we hold that
Oficer Avilla's questions did not constitute interrogation as we
are unable to conclude that Oficer Avilla "should have known
that . . . her words or actions were reasonably likely to elicit
an incrimnating response"” from Kazanas. See Ketchum 97 Hawai ‘i
at 119, 34 P.3d at 1018; |kaika, 67 Haw. at 567, 698 P.2d at 284-
85; see also, Mckey v. Ayers, 606 F.3d 1223, 1236 (9th Gr.
2010) (" Casual conversation is generally not the type of behavior
that police should know is reasonably likely to elicit an
incrimnating response.”"). Kazanas's statenent was a
"vol unteered statenment[]" that was "given freely and voluntarily
wi t hout any conpelling influences[.]" See Mranda, 384 U S. at
478. As in lkaika, we conclude that Kazanas's statenent was an
unsolicited, spontaneous statenent that was not the product of
interrogation. See |kaika, 67 Haw. at 567-68, 698 P.2d at 284-
85. Accordingly, the Grcuit Court did not err in permtting the
State to introduce Kazanas's statenent at trial.

.

Kazanas contends that the Crcuit Court erred in
permtting evidence of prior incidents involving Kazanas,
pursuant to Hawaii Rules of Evidence (HRE) Rule 404(b) (Supp.
2013) and HRE Rule 403 (1993). W disagree.

A
HRE Rul e 404(b) provides, in relevant part:

Evi dence of other crimes, wrongs, or acts is not adm ssible
to prove the character of a person in order to show action
in conformty therewith. It may, however, be adm ssible
where such evidence is probative of another fact that is of
consequence to the determ nation of the action, such as
proof of notive, opportunity, intent, preparation, plan,
knowl edge, identity, nodus operandi, or absence of m stake
or accident.

(Enmphasi s added.)
HRE Rul e 403 provi des:

ot her of fenses.
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Al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or m sleading the
jury, or by considerations of undue del ay, waste of time, or
needl ess presentation of curnulative evidence.

Under HRE Rul e 404(b), evidence of "other crines,
wrongs, or acts" is adm ssible when: (1) it is relevant to any
fact of consequence other than the defendant's propensity to
commt the crine charged; and (2) its probative value is not
substantially outwei ghed by the danger of unfair prejudice.

State v. Renon, 73 Haw. 23, 31-32, 828 P.2d 1266, 1270 (1992). A
trial court's determ nation that evidence is relevant turns on
the application of HRE Rul e 401 (1993)* and is revi enwed under the
right/wong standard. State v. Cordeiro, 99 Hawai ‘i 390, 404, 56
P.3d 692, 706 (2002). The trial court's decision in balancing
probative val ue against unfair prejudice involves the application
of HRE Rule 403 and is reviewed for abuse of discretion. 1d. A
trial court does not abuse its discretion unless it "clearly
exceeds the bounds of reason or disregards rules or principles of
| aw or practice to the substantial detrinent of a party
l[itigant." State v. Mtias, 74 Haw. 197, 203, 840 P.2d 374, 377
(1992) (internal quotation marks and brackets omtted).

B

In support of his mstaken-identity defense, Kazanas
testified that due to the serious injuries he previously
sustained in his nine-story fall, he was physically incapabl e of
engagi ng in the conduct alleged by the CW nanely, junping on the
hood of the car and reaching into the car and punching the CW
I n other words, Kazanas asserted that he could not have been the
per petrator because he was physically incapable of conmtting the

‘“HRE Rul e 401 defines "rel evant evidence" as foll ows:

"Rel evant evi dence" neans evi dence havi ng any
tendency to nake the existence of any fact that is of
consequence to the determ nation of the action nore
probabl e or | ess probable than it would be wi thout the
evi dence.
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act alleged by the CW Kazanas's testinony placed his physical
capabilities directly in issue and opened the door to the State's
i ntroduction of evidence of the prior incidents to show that
after Kazanas's nine-story fall, he was physically capabl e of
runni ng, junping, and punching others. See Geen v. State, 831
S.W2d 89, 94-95 (Tex. Ct. App. 1992) (stating that when the

def endant opens the door, "the State is permtted to conplete the
pi cture by presenting evidence that woul d ot herw se have been
inadm ssible"); Credille v. State, 925 S.W2d 112, 116 (Tex. C
App. 1996) (applying Texas evidentiary rule, which "permts the

i ntroduction of otherw se inadm ssible evidence when t hat
evidence is necessary to fully and fairly explain a matter
‘opened up' by the adverse party"); State v. Ml shuk, 857 A 2d
282, 286 (Vt. 2004) (stating that where defense counsel attenpts
to inpeach a witness's credibility by painting an inconplete
picture, "the State may conplete the picture with '"appropriate
detail'").

Kazanas's testinony nmade the extent of his physical
capabilities after the nine-story fall highly relevant, and we
cannot say that the Crcuit Court abused its discretion in
bal anci ng the probative value of the evidence regarding the prior
i ncidents against the risk of unfair prejudice, in allow ng the
State to introduce evidence of the prior incidents. Nbreover,
the Grcuit Court gave limting instructions to the jury before
allow ng the State to question Kazanas about the prior incidents
and also during its charge to the jury. The limting
instructions advised the jury that it may only consider the
evi dence regarding the prior incidents "as bearing upon the
credibility of [Kazanas] and whether [Kazanas] may or may not
have certain physical capabilities.” The [imting instructions
further advised the jury that it may not consider the evidence as
"establishing any violent or bad character of [Kazanas], or [as
proving that] he acted in conformty therewith during the events
underlying the alleged offenses in this case."
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Juries are presuned to follow a trial court's
instructions. See State v. Brooks, 123 Hawai ‘i 456, 471, 235
P.3d 1168, 1183 (App. 2010). The Grcuit Court's limting
instruction served to mtigate any unfair prejudice resulting
fromthe evidence of the prior incidents. See id. ("The
prejudicial effect of prior bad-act evidence can be reduced or
elimnated by proper jury instructions."). W conclude that the
Crcuit Court did not err in permtting the State to introduce
evi dence of the prior incidents involving Kazanas that were
rel evant to his physical capabilities.

CONCLUSI ON

For the foregoing reasons, we affirmthe Crcuit

Court's Judgnent.
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