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NO. 30212
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
RUSTY MAKUE, Defendant - Appel | ant,
and
VWH STON MAKUE, Defendant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 08-1- 1549)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding J., Reifurth, and G noza, JJ.)

Def endant - Appel | ant Rusty Makue (Makue) appeals from
Judgnent of Conviction and Probation Sentence (Judgnent) entered
on Novenber 24, 2009 in the Crcuit Court of the First Crcuit?
(circuit court). A jury found Makue guilty of Assault in the
Second Degree, in violation of Hawaii Revi sed Statutes (HRS)
§ 707-711 (Supp. 2007).°

1 The Honorable Randal K.O. Lee presi ded.

2 HRS § 707-711 provides in relevant part:

8§707-711 Assault in the second degree. (1) A person
commts the offense of assault in the second degree if:

(a) The person intentionally or knowi ngly causes
substantial bodily injury to another;

(b) The person reckl essly causes serious or substantia
bodily injury to another[.]
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On appeal, Makue contends the circuit court erred in
excl udi ng i npeachnent evidence on the grounds that it was nore
prejudicial than probative and it was inadm ssable as character
evi dence. Makue further contends the error was not harm ess.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |aw, we resolve Makue's
points of error as foll ows:

Makue sought to introduce photographs as evidence to
i npeach Conplainant's testinony that he was a coach, church
and/ or church school volunteer, fam |y nmenber, and parent and to
i npeach testinony by Conpl ai nant's step-father that Conplai nant
rarely drinks. The photographs were obtained from Conpl ai nant's
MySpace page, with sone show ng Conpl ai nant hol di ng a beer
bottl e, maki ng an obscene hand gesture, and/or being in the
conpany of others who appeared to be drinking. Mkue contended
that his punch to Conplainant's eye was justified as self-
def ense.

Assum ng, arguendo, that the evidence was rel evant,
rel evant evidence "may be excluded if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunul ative evidence.” Hawaii Rules of Evidence
(HRE) Rule 403; see also State v. Faria, 100 Hawai ‘i 383, 391, 60
P.3d 333, 341 (2002). "Unfair prejudice neans an undue tendency

t o suggest decision on an inproper basis, commonly, though not
necessarily, an enotional one." Kaeo v. Davis, 68 Haw. 447, 454,
719 P.2d 387, 392 (1986) (internal quotation marks and citation
omtted).

I n addressi ng Makue's attenpt to admt the photographs,
the circuit court noted that it had all owed the question of beer
only for purposes of determ ning whether Conpl ai nant was dri nki ng
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beer at the tine of the incident such that his perception of
events was affected. The circuit court further noted that "the
status of the testinony was that there was no drinking on the
date in question” and "[t]here was no testinony that
[ Conpl ai nant] does not drink." Under these circunstances, the
circuit court did not abuse its discretion when it deni ed Makue's
request under HRE Rul e 403, finding the photographs to be nore
prejudicial than probative. The circuit court did not clearly
exceed the bounds of reason or disregard the rules of evidence to
t he substantial detrinment of Makue. State v. Crisostonp, 94
Hawai ‘i 282, 287, 12 P.3d 873, 878 (2000).

G ven our ruling above, we need not reach the question

of harm ess error.

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Judgnment of Conviction
and Probation Sentence entered Novenmber 24, 2009 in the Crcuit
Court of the First Crcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, March 21, 2011.
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Stuart N. Fujioka
f or Def endant - Appel | ant .
Presi di ng Judge
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Deputy Prosecuting Attorney,
Cty and County of Honol ul u,
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