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NO. 30126
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
OCEANI C COWPANI ES, I NC., Petitioner-Appellant,
v

KUKUI “ULA DEVELOPMENT COMVPANY (HAWAI ), LLC,
Respondent - Appel | ee.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(S.P. NO. 09-1-0268)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Petitioner-Appel |l ant Cceani ¢ Conpanies, Inc. (Cceanic)
appeals fromthe "Order Denying Petitioner Cceanic Conpanies,
Inc.'s Petition to Conpel Arbitration Filed August 7, 2009,"
filed on Septenmber 16, 2009 in the Grcuit Court of the First
Circuit (CGrcuit Court).?

On appeal, Cceanic contends that the G rcuit Court
erred by denying its Petition to Conpel Arbitration. GCceanic
clains that a witten agreenent w th Respondent - Appel | ee
Kukui ‘ul a Devel opnment Conpany (Hawaii), LLC (KDC) contains a
provision that requires both parties to participate in binding
arbitration at the request of either party. GCceanic argues that
use of the word "may" in the arbitration provision nandates

1 The Honorable Derrick H.M Chan presided.
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arbitration. GCceanic also asserts that because "any doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration[,]" the circuit court erred in denying its
petition to conpel arbitration. W disagree with Cceanic's
argunments and affirm

l. Backgr ound

Cceanic filed its Petition to Conpel Arbitration
agai nst KDC on August 7, 2009. Cceanic alleged that on
Oct ober 15, 2007, it entered into a Master Contract under which
KDC, as owner, engaged Cceanic as the contractor for a project
| ocated on the island of Kaua‘i. GOceanic further contends that
i n August 2008, KDC reduced the scope of work by $947,287.13, and
then in April 2009, KDC sent Cceanic a termnation letter after
the reduced work was conpleted. COceanic asserts that KDC nust
pay for lost profits according to their contract and all eges that
KDC attenpted to evade the lost-profit provision by sending the
notice of term nation.

Cceanic seeks to arbitrate the dispute. It clains that
Section 45 of the Master Contract allows either party to initiate
arbitration for disputes relating to the Master Contract or work
performed pursuant to the Master Contract. CQOceanic thus
petitioned the Crcuit Court to issue an order conpelling
arbitration between KDC and COceani c.

Section 45 of the Master Contract states:

45. ARBI TRATI ON; JURI SDI CTI ON; VENUE. Contractor
agrees to be joined as a party in any arbitration or
ot her dispute resolution proceeding in which Owner is
a party and which relates to, or arises from in any
fashion, the Work or this Master Contract. Contractor
shall incorporate the preceding sentence in its
subcontracts pursuant to which Contractor's
subcontractors shall agree to be joined as parties in
any arbitration or other dispute resolution proceeding
in which Owner and Contractor are parties. Any other
di spute, claimor controversy involving Contractor and
Owner and arising out of or related to the Work or
this Master Contract may be resolved by binding
arbitration in County of Kaua‘i, State of Hawaii,
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adm ni stered by the American Arbitration Associ ation
in accordance with its then current Construction

I ndustry Rul es, and subject to the provisions of

H R S. 8 601-0020 and Hawaii Arbitration Rules
relating to judicial enforcement of agreements to
arbitrate disputes. Excl usi ve venue for any
litigation arising from or in connection with, any
such arbitration, and the enforcenent of any
arbitration award, shall be the Superior Court of the
State of Hawaii .

On August 24, 2009, KDC filed a Menorandumin
OQpposition to Petitioner Cceanic Conpanies, Inc.'s Mdtion to
Conpel Arbitration

On Septenber 1, 2009, the GCrcuit Court held a hearing
on Cceanic's Petition to Conpel Arbitration.

On Septenber 23, 2009, the Crcuit Court issued its
Order Denying Petitioner Cceanic Conpanies, Inc.'s Petition to
Conpel Arbitration Filed August 7, 2009. (Cceanic tinely filed
thi s appeal .

1. The Master Contract Does Not Mandate Arbitration

We review de novo the Grcuit Court's decision denying

Cceanic's petition to conpel arbitration

A petition to conmpel arbitration is reviewed de novo.
The standard is the same as that which would be
applicable to a notion for summary judgment, and the
trial court's decision is reviewed using the same
standard enmpl oyed by the trial court and based upon
the same evidentiary materials as were before it in
determ nation of the motion

Dougl ass v. Pflueger Haw., Inc., 110 Hawai ‘i 520, 524-25, 135 P. 3d
129, 133-34 (2006) (internal quotation nmarks, citations, and
brackets omtted) (quoting Brown v. KFC Nat'|l Mym. Co., 82 Hawai ‘i
226, 231, 921 P.2d 146, 151 (1996)).

"[When presented with a notion to conpel arbitration,

the court is limted to answering two questions: 1) whether an
arbitration agreenent exists between the parties; and 2) if so,
whet her the subject matter of the dispute is arbitrable under

such agreenent."” Hawaii Med. Ass'n v. Hawaii Med. Serv. Ass'n,
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113 Hawai i 77, 91, 148 P.3d 1179, 1193 (2006) (quoting Ko‘ol au
Radi ol ogy, Inc. v. Queen's Med. Cr., 73 Haw. 433, 445, 834 P.2d
1294, 1300 (1992)). |In this case, we are presented with the
former question: whether an arbitration agreenent exists which

mandat es arbi tration.

"Arbitration is a matter of contract; so a party cannot
be required to submit to arbitration any dispute which he has not
agreed so to submt." Sher v. Cella, 114 Hawai ‘i 263, 267, 160
P.3d 1250, 1254 (App. 2007) (internal quotation marks and
citations omtted). "[A]ln agreenent should be construed as a

whol e and its nmeaning determned fromthe entire context and not
fromany particular word, phrase or clause.” Leeward Bus Co. V.
City and County of Honolulu, 58 Haw. 64, 68-69, 564 P.2d 445, 448
(1977) (quoting Ching v. Hawaiian Rests. Ltd., 50 Haw. 563, 565,
445 P.2d 370, 372 (1968)). "Absent an anmbiguity, contract terns
shoul d be interpreted according to their plain, ordinary, and

accepted sense in common speech.” H_ Kai Inv., Ltd. v. Al oha
Fut ons Beds & Waterbeds, Inc., 84 Hawai ‘i 75, 78, 929 P.2d 88, 91
(1996) (quoting Cho Mark Oriental Food v. K K Int'l, 73 Haw.
509, 520, 836 P.2d 1057, 1064 (1992)).

In this case, construing the Master Contract as a

whol e, determ ning the nmeaning of the arbitration provision in
the entire context of the Master Contract, and interpreting the
arbitration provision according to its plain neaning, we concl ude
that arbitration is not mandated in this matter.

First and forenost, the phrase "agrees to be joi ned"
and the words "shall" and "may" are utilized in a particular and
meani ngful way in the arbitration provision set out at Section 45
of the Master Contract. The first two sentences of Section 45
evidence a clear intent, by explicit and mandatory | anguage, that
Cceanic and its subcontractors agree to be joined in any
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arbitration where KDC is a party and which relates, inter alia,
to the Master Contract.

Contractor agrees to be joined as a party in any arbitration
or other dispute resolution proceeding in which Owner is a
party and which relates to, or arises from in any fashion
the Work or this Master Contract. Contractor shal
incorporate the preceding sentence in its subcontracts
pursuant to which Contractor's subcontractors shall agree to
be joined as parties in any arbitration or other dispute
resol ution proceeding in which Owner and Contractor are
parties.

(Enmphasi s added.) By direct contrast, the relevant sentence in

Section 45 dealing with other disputes between Cceani c and KDC
uses perm ssive | anguage and provides that such di sputes "nay be
resol ved by binding arbitration" according to the terns set forth
t herein.

Any ot her dispute, claimor controversy involving Contractor
and Owner and arising out of or related to the Wbrk or this
Mast er Contract may be resolved by binding arbitration in
County of Kaua‘i, State of Hawaii, adm nistered by the
American Arbitration Association in accordance with its then
current Construction Industry Rules, and subject to the
provisions of H R S. § 601-0020 and Hawaii Arbitration Rules
relating to judicial enforcement of agreements to arbitrate
di sput es.

(Enphasi s added.) The juxtaposition of nmandatory and perm ssive
| anguage in such proximty and usage denonstrates an intentional
di stinction between what is required and what is not required.?
Second, we disagree with Qceanic's contention that
there is a "rule in Hawai ‘i that once one party initiates
arbitration, both parties are then required to participate.” To
the contrary, we nust look to the entirety of the Master Contract

2 Section 45 of the Master Contract also curiously refers to Hawai
Revi sed Statutes (HRS) 8 601-20 (1993), relating to the Court Annexed
Arbitration Program (CAAP), and the Hawai ‘i Arbitration Rules. The CAAP
pertains to certain civil actions in tort which are submtted to non-binding
arbitration pursuant to court rules. HRS § 601-20; Hawai ‘i Arbitration Rul es,
Rule 1. The CAAP does not apply to cases such as the instant one. See
Hawai ‘i Arbitration Rules, Rule 2 (providing that "[t]hese rules shall not be
applicable to arbitration by private agreement or to other fornms of
arbitration under existing statutes, policies, and procedures."). The
reference in the Master Contract to HRS § 601-20 further di m nishes any effort
to suggest that arbitration was intended to be mandatory in this case

5
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to discern the intent of the parties. In this regard, the cases
that Oceanic cites fromother jurisdictions are not dispositive
because, although they address arbitration provisions containing
the word "may," each of the provisions is distinct fromthe
arbitration provision in the instant case. That is, unlike in
this case, the |l anguage of the arbitration provisions in those
cases do not first indicate where arbitration is nandated by use
of the word "shall" and then utilize the perm ssive word "nmay"
for arbitration in different circunstances.

Additionally, in many of the cases that Cceanic cites,
unli ke this case, the arbitration provisions express that one
party has the ability to trigger or invoke arbitration. See Am_

Italian Pasta Co. v. Austin Co., 914 F.2d 1103, 1104 (8th G r
1990) (considering provision that a dispute "nay be submtted to

arbitration in accordance with the Rules of The American
Arbitration Association in which event, the decision of the

arbitrators shall be final and binding upon the parties.")
(enphasi s added); Place St. Charles v. J.A Jones Constr. Co.,
823 F.2d 120, 122 (5th Cr. 1987) (addressing provision that
states, in part, "Omer or Contractor nay invoke arbitration, and

each agrees to be bound by the result. . . .") (enphasis added);
United States v. Bankers Ins. Co., 245 F.3d 315, 318 (4th G
2001) (addressing a provision that a "dispute nay be submtted to

arbitration for a determnation [that] shall be binding. . . .")
(enmphasi s added); Deaton Truck Line, Inc. v. Local Union 612, 314
F.2d 418, 421 (5th Cr. 1962) (considering provision that "the

di spute may be submtted to the arbitration and the deci sion of

the arbiter shall be final."); Bonnot v. Congress of |ndep.
Uni ons Local #14, 331 F.2d 355, 356 (8th Cir. 1964) (considering
provision that "either party may request arbitration and foll ow

the followi ng procedure . . .") (enphasis added).
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Simlarly, Cceanic's reliance on Wailua Assocs. V.
Aetna Cas. & Sur. Co., 904 F. Supp. 1142 (D. Haw. 1995) is not
hel pful. The issue there was not whether use of the word "may'

expressed an intent for mandatory arbitration. Moreover, the
arbitration provision in Wilua Assocs., unlike in the instant

case, made explicit that either party could demand arbitration
and set forth the procedure the parties would foll ow upon such
demand, stating: "If we and you di sagree on the val ue of the

property or the amount of |oss, either may nmake witten demand
for an appraisal of the loss. In this event, each party wll

sel ect a conpetent and inpartial appraiser."” 1d. at 1145

(enmphasi s added).

In its Reply Brief, Cceanic appears to cite Young
Bros., Ltd. v. Int'l Longshore and Warehouse Union, Local 142,
250 F. Supp. 2d 1244 (D. Haw. 2003), for the proposition that use
of the word "may" provides one party with the option of invoking

bi nding arbitration. Qceanic quotes Young Bros. as hol ding that

"[t]he court held that "the word 'may' neans that [ Young
Brothers] has the option to arbitrate, even though not al

di sputes must be submitted to an arbitrator.”™ However, Young
Bros. is inapposite because the arbitration provision in that
case gave only one party, the plaintiff, the option to initiate
arbitration. The defendant sought to dismss the plaintiff's
suit on the ground that, inter alia, the plaintiff's clainms had
to be arbitrated. Young Bros., 250 F. Supp. 2d at 1247-48. The
court in Young Bros. stated:

Def endants seem to assert that because Article 36
provi des for an expedited arbitration procedure
Plaintiff is bound to engage in arbitration.

Def endants argued at the hearing that "may" could mean
"shall" or "must" in the proper context. This
conclusion is flawed for the obvious reason that a
party is not bound to participate in a proceeding that
is essentially voluntary. The court agrees that the
word "may" means that Plaintiff has the option to
arbitrate. There is no textual basis for asserting
that all issues regarding and related to the no-strike

7
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provision in Article 23 were required to be heard and
resol ved by an arbitrator.

Id. at 1249-50 (enphasi s added).

Third, we also disagree with Cceanic's assertion that
the Grcuit Court's interpretation renders the arbitration
provision illusory. Instead, the provision evidences an intent
to lay out the procedures that would be followed if arbitration
were to occur.

Fourth, QOceanic quotes Lee v. Heftel, 81 Hawai ‘i 1, 911
P.2d 721 (1996) for the proposition that "[a]ny doubts concerning

the scope of arbitrable issues should be resolved in favor of
arbitration.” 1d. at 4, 911 P.2d at 724 (citation and quotation
marks omtted). The asserted presunption is inapplicable here
because it applies to the scope of arbitration and not whether,
as here, an agreenent to arbitrate exists. The issue of the
scope of arbitration arises only if an agreenent to arbitrate
exists. See Hawaii Med. Ass'n, 113 Hawai ‘i at 91, 148 P. 3d at
1193.

I11. Concl usion

The "Order Denying Petitioner Cceanic Conpanies, Inc.'s
Petition to Conpel Arbitration Filed August 7, 2009," filed on
Septenber 16, 2009 in the GCrcuit Court of the First Crcuit, is
af firnmed.

DATED: Honol ul u, Hawai ‘i, March 18, 2011.
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Kat hl een M Baker
Allison G Yee
(Ning, Lilly & Jones)
for Petitioner-Appellant
Associ at e Judge
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