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NO. 30104
I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
STATE OF HAVWAI ‘I, Pl aintiff-Appellee,

V.
ESTELA PASCUA, Defendant - Appel | ant.

APPEAL FROM THE FAM LY COURT OF THE FIRST Cl RCUI T
(FC-CR NO. 09- 1- 1621)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Estel a Pascua (Pascua) appeals from
t he Judgnent of Conviction and Sentence filed on Septenber 3,
2009 in the Famly Court of the First Circuit (Famly Court).?
After a bench trial, Pascua was found guilty of Harassnent, in
viol ation of Hawaii Revised Statutes (HRS) 8§ 711-1106(1)(a)
(Supp. 2010). The case involves an incident on May 31, 2009
bet ween def endant Pascua and her husband, conpl ai ni ng w tness
Vi ctorino Pascua (Victorino).

On appeal, Pascua contends that the Fam |y Court erred
by: (1) sustaining Appellee State of Hawaii's (State) objections
to evidence of Victorino' s prior bad acts offered in support of
Pascua's sel f-defense claim (2) denying Pascua's Mtion for

! The Honorable Gale L.F. Chi ng presided.
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Judgnent of Acquittal and adjudging her guilty of Harassnment; and
(3) concluding that the State had proven facts negating Pascua's
assertion of self-defense.

Upon careful review of the record and the briefs
subm tted and having gi ven due consideration to the argunents
advanced and the issues raised by the parties, we resolve
Pascua's points of error as follows:

(1) During the State's case, Pascua sought to cross-
exam ne Victorino about an incident in 1996 where he was
all egedly charged with abusi ng Pascua. Pascua asserted that the
deputy prosecutor had asked Victorino whether he had ever hit
Pascua, thus opening the door to evidence of prior bad acts by
Victorino. However, as the Fam |y Court explained and the record
reflects, the context of the deputy prosecutor's question was
whet her Victorino had ever hit Pascua on the date of the
i ncident, which he denied. The prosecution did not open the door
to explore prior incidents. Moreover, given that it was a bench
trial, and the Fam |y Court expressly stated that it understood
the deputy prosecutor's question and Victorino's answer as being
limted to the specific date of the incident, there was no
prej udi ce to Pascua.

Pascua al so contends on appeal that, during the
presentation of her defense, the Famly Court erred by ultimately
sustaining the State's objection to her testinony that Victorino
had hit her on one prior occasion. A defendant claimng self-
defense is allowed to introduce evidence of the victinms violent
or aggressive character "either to denonstrate the reasonabl eness
of [defendant's] apprehension of inmediate danger or to show that
the [victin] was the aggressor.” State v. Lui, 61 Haw 328, 330,
603 P.2d 151, 154 (1979); see also State v. Maddox, 116 Hawai ‘i
445, 457, 173 P.3d 592, 604 (App. 2007).
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Where character evidence is offered to show that the
def endant had a reasonabl e apprehensi on of danger, the defendant
must lay a proper foundation that, at the tinme of the incident,

t he def endant knew of specific acts of violence conmtted and
provi de sufficient information about that know edge. Lui, 61
Haw. at 329-30, 603 P.2d at 154. The foundation is required
because the evidence is probative of the defendant's state of

m nd, show ng the defendant's belief or corroborating the

def endant's know edge of the conplainant's character and tending
to prove that the defendant acted as a reasonably prudent person
woul d under simlar beliefs and circunstances. |d.

Al ternatively, where the evidence of a victims violent
character is offered to show that the victimwas the first
aggressor, such evidence "is properly excluded where the evidence
at trial does not support a factual dispute as to who was the
aggressor." Maddox, 116 Hawai ‘i at 457, 173 P.3d at 604.

In this case, the Fam |y Court took a cautious approach
by provisionally allow ng Pascua to testify that Victorino had
hit her on one prior occasion, instructing defense counsel to
“"tie it in," and taking the issue under advisenment. After this
instruction by the Family Court, no further informtion was
provi ded by Pascua about the alleged prior incident. Follow ng
conpl etion of Pascua's testinony and closing argunents, the
Fam |y Court took up the issue again. The Family Court concl uded
that the defense did not "tie it up,” and thus the court
sustained the State's objection to Pascua' s testinony that
Victorino had previously hit her.

G ven the record in this case, Pascua's testinony did
not provide any details about the alleged prior instance of
vi ol ence by Victorino and failed to lay any foundation to adm t
such testinony. Mreover, the evidence at trial did not support
a factual dispute as to who was the aggressor in the subject
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incident. Hence, the Famly Court did not err in ultimtely
sustaining the State's objection to Pascua's testinony about the
prior incident.

(2) Viewing the evidence in the light nost favorable to
the prosecution, there was substantial evidence as to every
materi al el enment of the offense charged, and there is credible
evidence which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support the conclusion
that Pascua was guilty of Harassnent. Pascua admtted, and the
Fam |y Court found, that she hit Victorino at |east once with a
traffic cone. Pascua argues that the State failed to prove her
intent to harass, annoy, or alarmVictorino.

[Gliven the difficulty of proving the requisite state
of mnd by direct evidence in crimnal cases, we have
consistently held that . . . proof by circumstanti al
evi dence and reasonable inferences arising from
ci rcumstances surroundi ng the defendant's conduct is
sufficient . . . . Thus, the mnd of an all eged offender may
be read from his acts, conduct and inferences fairly drawn
fromall of the circunstances.

State v. Stocker, 90 Hawai ‘i 85, 92, 976 P.2d 399, 406 (1999)
(citations, brackets, and quotation marks omitted). It can be

reasonably inferred that Pascua intended to harass, annoy, or
alarm Victorino when she struck himwith the traffic cone because
there was evidence that: she was angry at himfor com ng hone
| ate and not feeding their children; she had been waiting for him
to come hone and cane out of the house when she saw himpull into
hi s parking space; she swore at him she picked up the traffic
cone when Victorino showed his indifference at com ng hone | ate;
and she hit himwth the traffic cone because she was angry.

The Fam |y Court did not err in denying Pascua's Motion
for Judgnent of Acquittal and in adjudging her guilty of
Har assnent .

(3) Pascua's contention that the State failed to
di sprove her claimof self-defense is without nerit. Based on
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t he evi dence presented, there was substantial evidence that
Pascua did not act in self-defense. It was within the province
of the trial judge to assess the credibility of the w tnesses and
the wei ght of the evidence. See State v. Eastman, 81 Hawai ‘i

131, 139, 913 P.2d 57, 65 (1996). "The prosecution disproves a
justification defense beyond a reasonabl e doubt when the trial

court believes the prosecution's case and di sbelieves the
defendant's case."” State v. Jhun, 83 Hawai ‘i 472, 483, 927 P.2d
1355, 1366 (1996) (citation omtted).

Therefore, I T IS HEREBY ORDERED t hat the Judgnent of
Convi ction and Sentence, filed on Septenber 3, 2009 in the Famly
Court of the First Crcuit, is affirned.

DATED: Honol ul u, Hawai ‘i, March 7, 2011.
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