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NO. 29766
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
ROBERT JOHNSON, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIFTH CIRCU T
LI HUE DI VI SI ON
(CASE NO. 5DTC- 08-002197)

SUVMARY DI SPOSI TI ON ORDER
(By: Foley, Presiding J., Reifurth and G noza, JJ.)

Def endant - Appel | ant Robert Johnson (Johnson) appeal s
fromthe Judgnment filed on March 12, 2009 in the District Court
of the Fifth Grcuit, Lihue Dvision' (district court).

Johnson pled no contest to Driving Mdtor Vehicle
Wthout Valid Driver's License, in violation of Hawaii Revi sed
Statutes (HRS) 8§ 286-102 (2007 Repl.).

On appeal, Johnson contends (1) the district court
erred by denying his notion to dismss; (2) he did not know ngly,
intelligently, and voluntarily enter his no contest plea because
his trial counsel and the district court failed to informhim
t hat pl eading no contest would "cut off his right to appeal the
adverse ruling in his nmotion to dismss"; and (3) he received
i neffective assistance of trial counsel because of errors

1 The Honorable Laurel Loo presi ded.
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commtted by his trial counsel at the notion to dism ss hearing
and because his trial counsel did not informhimthat by pleading
no contest to the charge, he would be unable to appeal the deni al
of his nmotion to dism ss.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Johnson's
points of error as foll ows:

(1) Johnson's contention that the district court erred
by denying his Mdtion to Dismiss is without nerit. Johnson pled
no contest and therefore waived all non-jurisdictional defects in
t he proceedi ng, including whether the district court erred by
denying his Motion to Dismss. State v. Mrin, 71 Haw. 159, 162,
785 P.2d 1316, 1318-19 (1990); see also State v. Dom ngo, 82
Hawai ‘i 265, 267-68, 921 P.2d 1166, 1168-69 (1996).

(2) Johnson contends his no contest plea was not made

knowi ngly, intelligently, and voluntarily. Johnson requests this
court to "vacate the plea and judgnent entered on March 12,
2009." Johnson is essentially requesting this court to allow him
to withdraw his plea. Johnson did not nove to withdraw his pl ea
in the district court wwthin 10 days after his sentencing, as
requi red under Rule 32(d) of the Hawai ‘i Rul es of Penal Procedure
(HRPP). Therefore, under Rule 32(d), Johnson must nove to

wi t hdraw his no contest plea pursuant to HRPP Rule 40, not in a
di rect appeal. Johnson's claimthat his plea was not know ng,
intelligent, and voluntary is denied wthout prejudice to his
raising this issue in a petition pursuant to HRPP Rul e 40.

(3) Johnson contends he was provided ineffective
assistance of trial counsel because of errors commtted by his
trial counsel at the hearing on his Mdtion to Dism ss and because
his trial counsel failed to informhimthat he could reserve his
right to appeal the denial of his Mdtion to Dismss. The record
is not clear as to the reason why Johnson's trial counsel did not

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

propose a conditional plea or why he took the actions all eged at
the notion to dism ss hearing, or the reason Johnson's trial
counsel stated that Johnson would plead no contest imrediately
after the district court denied his Mdtion to Dismss. "If the
record is unclear or void as to the basis for counsel's action,
counsel shall be given the opportunity to explain his or her
actions in an appropriate proceeding before the trial court
judge.” Briones v. State, 74 Haw. 442, 463, 848 P.2d 966, 977
(1993). Therefore, Johnson's claimof ineffective assistance of

trial counsel is denied without prejudice to his raising this
issue in a petition pursuant to HRPP Rul e 40.

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Judgnent filed on
March 12, 2009 in the District Court of the Fifth Crcuit, Lihue
Division, is affirnmed wi thout prejudice to Johnson's filing a
petition pursuant to HRPP Rule 40 to withdraw his plea and to
all ege ineffective assistance of trial counsel.

DATED: Honol ul u, Hawai ‘i, March 16, 2011.
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