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NO. 29419
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

LARRY D. WRI GHT and CARCL A. WRI GHT,
Pl ai ntiffs/ Counterclai mDefendant s- Appel | ees,
v. FAY WLLI AMS, Defendant- Appellee, and
JACK THOWPSON, Defendant/ Counterclaim
Plaintiff-Appellant, and RI CHARD B. GOCDI N,
I nt er venor - Def endant / Countercl aim Pl ai nti ff- Appel |l ee
(CVIL NO 05-1-0019)

AND

RI CHARD B. GOODI N, Pl aintiff-Appellee,
v. LARRY D. WRIGHT and CAROL R WRI GHT,
Def endant s- Appel | ees
(CAVIL NO. 06-1-172)

AND
RICHARD B. GOODIN, Plaintiff-Appellee,
v. LARRY D. WRI GHT, CAROL R WRI GHT,

Def endant s- Appel | ees
(CIVIL NO. 06-1-174)

APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T

SUMVARY DI SPCSI TI ON_ ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Jack Thonpson (Thonpson) appeal s
fromthe June 12, 2008 Judgnent of the Circuit Court of the Third
Circuit (CGrcuit Court).¥ The Judgnent awards damages in a

= The Honorabl e Gl enn Hara presided.
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breach of contract action to Plaintiffs-Appellees Larry D. and
Carol R Wight (the Wights) in the anmount of $125, 000. 00,
of fset by the alleged purchase price of $25,000.00 and rental
arrears totaling $7,655.33, stenmng froma February 9, 2003
agreenent for the sale of certain real property located in
Leilani Estates on the island of Hawai ‘i (Property).

On February 9, 2003, the Wights and Thonpson signed a
handwitten agreenent, prepared by Ms. Wight, that stated in
its entirety (2/9/03 Agreenent):

To whom it may concern:

Larry D. and Carol R. Wight will pay rent to Jack
Thonpson a nonthly amount of $400.00 (Four Hundred Dol | ars)
for property & house in Lelani [sic] Estates. All rent wil
be applied to purchase price. Purchase price $25,000. 00

Shortly before the parties signed the 2/9/03 Agreenent,
Thonpson's father, who had held title to the Property, died.
Based on his father's WIIl, Thonpson believed that he woul d
inherit the Property. At trial, M. Wight testified that the
purchase price was to be paid "[a]fter the probate”, that he and
his wife would wait one year for "the probate and himto get the
papers up for us to sign", and that the Wights "woul d pay
[ Thonmpson] $400 a nonth until he did so."? The Wights
i mredi ately noved into the Property, i.e., on February 9, 2003.
The Wights paid $400 per nmonth to Thonpson for a period of 14
nmont hs, but then term nated the paynments when they | earned that
the Property was distributed out of the probate to Thonpson's
not her, Fay WIllians (WIlianms), for delinquent child support

2l At trial, Thonmpson testified, "I wasn't interested in rent. |

wanted to be paid, but they, uh, said something about probate and that that
woul d take a while and that they would pay rent until that time." Thonpson
bel i eved he would acquire the Property from his father because Thonpson "was
his only son and [ Thompson] was his only heir, and [they] had a will drawn
up." When asked whether he was aware that he had to probate his father's
estate in order to convey the Property, Thonpson stated that, at the time of
the agreenment with the Wights, he was not, and that he had only heard the
word "probate" maybe once or twice in his life and had no idea what that
meant .
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paynents, and not to Thonpson. The Wi ghts neverthel ess
continued to occupy the Property.

As found by the Grcuit Court, the Wights thereafter
attenpted to purchase the Property fromWIIlians pursuant to a
Sept enber 27, 2004 offer entitled "Agreenment of Real Estate
Sale,” in which they proposed to purchase the Property from
WIllians for $30,000.00. Thonpson and the Wights testified,
varyingly, regarding a neeting held in Novenber of 2004 at the
Wights' attorney's office. It appears that WIlianms had
countersigned the Septenber 27, 2004 offer and Thonpson brought a
signed copy to the neeting. The Wights testified that after
they and their attorney reviewed WIllians' signature, "the
agreenent was returned to Jack Thonpson who was not willing to
relinqui sh possession of it." Thonpson testified that the
attorney said that the formof the agreenent was not acceptable
and gave it back to him saying, "W can't use this."
Apparently, no copies were made. A fully executed copy of the
agreenent was not in evidence.

On Novenber 12, 2004, the Wights' attorney sent a
quitclaimdeed to WIlianms and asked her to sign it and send it
back to him She did not. On Decenber 6, 2004, the Wights'
attorney again wote to Wllians: "Your son has inforned by
[sic] ny clients, Larry and Carol Wight, that you are no | onger
willing to sell your Leilani Estates property for the contract
price of $30,000.00." The letter further stated that WIllians'
"refusal to sell the property for the original purchase price
constitutes a breach of the Agreenent of Real Estate Sal e dated
Sept enber 27, 2004." The letter threatened a | awsuit agai nst
Wl lians and Thonpson to, inter alia, enforce that agreenent.

Thonmpson testified that, after the Novenber neeting
with the Wights and their attorney, he realized he had been
m st aken about an encroachment issue and the val ue of the
Property. After conferring wwth WIllianms, Thonpson had contacted


http:30,000.00
http:30,000.00

NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

the Wights, and requested a purchase price of $125, 000, which
they rejected. Thonpson further testified that his nother becane
concerned that she would be dragged into a lawsuit in Hawaii and
t hen conveyed the Property to himby way of a Quitclai mDeed

dat ed Decenber 23, 2004, and recorded on January 12, 2005.

On January 20, 2005, the Wights filed suit against
Wl lianms and Thonpson, seeking to enforce the agreenment with
WIllians or, alternatively, the 2/9/03 Agreenent w th Thonpson.
Thonpson filed counterclains for unpaid rent and possessi on.

It appears that, sone tine after the lawsuit was filed,
Thonpson agreed to sell the Property to R chard Goodin (Goodin).
The Property was conveyed by Thonpson to Goodin via a Warranty
Deed dated Novenber 4, 2005 and recorded on January 10, 2006.
Goodin filed separate actions against the Wights for ejection
and for intervention in the Wights' action. The three cases
were consolidated in the Grcuit Court.

Foll owi ng a bench trial, the Grcuit Court entered
Fi ndi ngs of Fact (FOFs) and Concl usions of Law (COLs) and the
above-referenced Judgnent. 1In its FOFs and COLs, the Grcuit
Court found, inter alia, that: (1) "As WIllianms did not deliver
an acceptance to [the Wights'] offer to purchase the Property on
terms reflected in an Agreenent of Real Estate Sal e dated
Septenber 27, 2004, these negotiations did not result in any
agreenent as to the sale of the Property between WIIlianms and
[the Wights]"; and (2) Thonpson breached the 2/9/03 Agreenent
with the Wights when he conveyed the Property to Goodin after he
acquired title to it. Thonpson tinely filed an appeal. No other
appeal s were taken fromthe Crcuit Court's Judgnent.

On appeal, Thonpson argues that the Crcuit Court erred
in finding that he breached the agreenment with the Wights and
chal | enges various of the GCrcuit Court's FOFs and COLs.
Specifically, Thonpson argues that no breach occurred because:

(1) a condition precedent to the contract -- that Thonpson obtain



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

title to the Property fromhis father's estate through the
probate process -- never occurred; (2) the Wights di scharged and
materially breached the contract by ceasing to pay rent; (3) the
parties nutually abandoned and rescinded the 2/9/03 by seeking to
negoti ate the sale anew, and (4) the doctrine of inpossibility

di scharged Thonpson's obligation when he was "di vested" of
ownership in the property pursuant to a probate court order

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Thonpson's contentions as foll ows:

“In this jurisdiction, a trial court's FOFs are subject
to the clearly erroneous standard of review An FOF is clearly
erroneous when, despite evidence to support the finding, the
appellate court is left with the definite and firm conviction
that a m stake has been commtted.” Chun v. Bd. of Trs. of
Enpl oyees' Ret. Sys. of Haw., 106 Hawai ‘i 416, 430, 106 P.3d 339,
353 (2005) (internal quotation marks, citations, and ellipses

omtted).

A COL is not binding upon an appellate court and is freely
reviewable for its correctness. [ The appell ate] court
ordinarily reviews COLs under the right/wrong standard.
Thus, a COL that is supported by the trial court's FOFs and
that reflects an application of the correct rule of |law wil
not be overturned. However, a COL that presents m xed
questions of fact and law is reviewed under the clearly
erroneous standard because the court's conclusions are
dependent upon the facts and circumstances of each

i ndi vi dual case.

The Circuit Court's FOFs and the record in this case
strongly support Thonpson's argunent that the Wights abandoned
the 2/9/03 Agreenent.

"A contract is abandoned when one party acts in a
manner inconsistent with the existence of the contract and the
ot her party acquiesces.” Kuroda v. Kuroda, 87 Hawai ‘i 419, 427,
958 P.2d 541, 549 (App. 1998). Abandonnent need not be express.
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Dring v. Dring, 87 Hawai ‘i 369, 376, 956 P.2d 1301, 1308 (App.
1998). A party's intent to abandon the contract may be inferred

fromthe facts and circunst ances. | d. Furthernore, as this
court has recogni zed:

Abandonment is evidenced as long as there is a voluntary
relinqui shment of a right or of property with the intention
of not reclaimng it or reassumng its ownership or
enjoyment. Intent to abandon and an external act effecting
the intent must be shown. Abandonnent need not be expressed
it my be inferred fromthe conduct of the parties and the

attendant circumstances.

Anderson v. COceanic Props., Inc., 3 Haw. App. 350, 358, 650 P.2d
612, 618 (App. 1982). Abandonnent results in a discharge of al
obligations under the contract. Dring, 87 Hawai‘i at 376, 956
P.2d at 1308.

Al t hough Thonpson argued bel ow that the Wights
abandoned the 2/9/03 Agreenent, the Crcuit Court did not
expressly consi der abandonnent in its FOFs and CCLs.

"[ T] he substitution of a new contract in place of the
original one may constitute an abandonnent of the original
agreenent." 77 AM JUR. 2D VENDOR AND PURCHASER § 447 (2010). Here,

the Wights' pursuit of a new contract denonstrates their intent
to abandon the original one. Ms. Wight testified that after
she | earned about the probate outcone, she and her husband vi ewed
the contract as no longer in force or effect.¥ |n accordance
with this understanding, the Wights ceased nmaki ng paynents to
Thonpson and instead pursued a new contract with Wllianms. They
actively sought the new agreenent and drafted it thensel ves.

They agreed to less favorable ternms -- a 20% increase in the
purchase price and a release of Wllians' liability for an
encroachnent issue. Finally, M. Wight testified that they were
prepared to finalize the transaction with Wllians at their

3/ At trial, the Wights' counsel conceded that the WIllianms
agreement superseded the contract with Thonpson.
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attorney's office, and his wi fe brought $30,000 in cash to that
end.

The Wights' conduct and testinony clearly indicate
they voluntarily relinquished any rights they had to enforce the
contract with Thonpson. The only evidence to the contrary, i.e.,
their continued occupation of the Property, is equally consistent
with their intent to abandon the agreenent with Thonpson and
pursue a new one with Wllianms. See, e.qg., Qceanic Props., Inc.,
3 Haw. App. at 359, 650 P.2d at 619 (purchaser's failure to
deposit additional noneys into escrow, failure to nmake further

paynents, and failure to obtain financing "clearly evinced an
intent not to go through with any part of her bargain"). Here,
the Wights discontinued paynent to Thonpson and actively sought
to enter a new agreenent with Wllianms. Indeed, after WIllians
al | egedly backed out of the Agreenent of Real Estate Sal e dated
Sept enber 27, 2004, on their behalf, their attorney sent a demand
letter insisting on WIllians' performance under that agreenent.
The evidence in the record clearly shows that Thonpson |ikew se
abandoned the 2/9/03 Agreenent or acquiesced in the abandonnent
by the Wights. 1In light of the substantial, uncontroverted
evidence in the record, we are left with a definite and firm
conviction, and therefore conclude, that the Grcuit Court erred
in failing to find that the 2/9/03 Agreenent was abandoned. ¥

For these reasons, we reverse that portion of the
Crcuit Court's June 12, 2008 Judgnent awardi ng danmages agai nst

= We need not reach Thonmpson's other argunents.
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Thonpson and to the Wights, and affirmthe Judgnent in all other
respects.
DATED: Honol ul u, Hawai ‘i, January 26, 2011.

On the briefs:

Paul J. Sulla Presi di ng Judge
for JACK THOWMPSQON, Defendant/

Counterclaim Pl ai ntiff-Appellant

and for FAY WLLI AMVS,

Def endant - Appel | ee and Associ at e Judge

Larry D. Wight and

Carol D. Wi ght

Pro Se Plaintiffs/Counterclaim Associ at e Judge
Def endant s- Appel | ees

Ri chard B. Goodin
Pro Se | ntervenor-Def endant/
CounterclaimPlaintiff-Appellee



