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NO. 29562
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ANDRI NA COCHRANE and RI CHARD COCHRANE,
Plaintiffs-Appellants,
%

BEN K. AZMAN, M D., and BEN K. AZMAN, M D., INC,
Def endant s- Appel | ees,
and
DCES 1-10, Defendants

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 06-1-0205(3))

MVEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

I n an appeal arising out of allegations of nedical
mal practice, Plaintiffs-Appellants Andri na Cochrane (Ms.
Cochrane) and Richard Cochrane (M. Cochrane) (collectively, the
Cochranes) appeal fromthe Judgnent filed on July 30, 2008 in
the Circuit Court of the Second Circuit! (circuit court). The
circuit court entered judgnent in favor of Defendants-Appellees
Ben K. Azman, M D. and Ben K. Azman, MD., Inc. (collectively,
Dr. Azman) and agai nst the Cochranes.

On appeal, the Cochranes contend the circuit court
erred when it (1) failed, as a matter of law, to strike or
exclude Dr. Azman's expert testinony on medical issues because

1 The Honorable Joseph E. Cardoza presided.
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the testinony | acked foundation; (2) failed, as a matter of |aw,
to instruct the jury that Dr. Aznman (or a nmenber of his staff)
was negligent in failing to take and record Ms. Cochrane's bl ood
pressure at each of her office visits; (3) refused to instruct
the jury, as a matter of law, that Dr. Azman was negligent when
he failed to advise Ms. Cochrane of her increased risk of stroke
due to her famly nmedical history; (4) failed to instruct the
jury that Dr. Azman had a duty to warn Ms. Cochrane of certain
risks, specifically her significantly increased risk of stroke;
and (5) failed to instruct the jury that Dr. Aznan owed a
fiduciary duty to his patient.?

| . BACKGROUND

On June 14, 2006, the Cochranes filed a conplaint for
medi cal mal practice against Dr. Azman, alleging that nedical
services he provided to Ms. Cochrane resulted in her personal
i njuries.

On August 8, 2006, Dr. Azman answered the conplaint and
did not assert any counterclainms, cross-clains, or third-party
cl ai ns.

The case proceeded to a three-week jury trial on the
merits, resulting in a jury verdict in favor of Dr. Azman and
agai nst the Cochranes.

On July 30, 2008, the circuit court entered the
Judgnent in favor of Dr. Azman and agai nst the Cochranes on all
of the Cochranes' clains.

2 The Cochranes' opening brief fails to comply with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(4) by failing to include in the
statement of the points of error "(ii) where in the record the alleged error

occurred; and (iii) where in the record the alleged error was objected to or
the manner in which the alleged error was brought to the attention of the
court or agency." In addition, the Cochranes fail to conply with HRAP

28(b)(4)(B) by failing to provide, "when the point involves a jury
instruction, a quotation of the instruction, given, refused, or nodified,
together with the objection urged at trial." \Where "lengthy parts of the
transcripts that are material to the points presented" are included in an
appendi x, as the Cochranes explain in their reply brief, that does not excuse
them from providing in the points of error where in the record the instruction
and objection are found. The Cochranes' counsel is warned the future non-
compliance with HRAP 28(b)(4) may result in sanctions against them

2
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On August 8, 2008, the Cochranes filed (ex officio?
with the appellate court clerk): (1) a Mdtion for New Tri al
pursuant to Hawai ‘i Rules of Civil Procedure (HRCP) Rule 59(a),
and (2) a Motion for Judgnent as a Matter of Law pursuant to HRCP
Rul e 50(b). The circuit court held a hearing on Novenber 7, 2008
on the two notions.

On Decenber 5, 2008, the circuit court, by way of a
t el ephone conference call with the parties, placed its ruling
denying both notions on the record. On Decenber 23, 2008, the
circuit court entered an "Order Denying Plaintiffs' Mtion for
New Trial, Filed August 8, 2008" and an "Order Denying
Plaintiffs' Mtion for Judgnent as a Matter of Law, Filed
August 8, 2008."

On Decenber 24, 2008, the Cochranes filed a notion
pursuant to HRAP Rule 4(a)(4) to extend the 30-day tine period
for filing a notice of appeal. Dr. Azman filed a statenent of no
opposition to the notion. On Decenber 26, 2008, the circuit
court granted the notion, based on "excusabl e neglect,” and
extended the tinme "within which to file a notice of appeal in
this case, through and including January 7, 2008 [sic]."

On January 2, 2009,“* the Cochranes filed their Notice
of Appeal .

1. STANDARDS OF REVI EW

A, Adm ssion of Expert Testinony

Hawai i Rul es of Evidence (HRE) Rule 702 sets forth the
requi renents for qualification of an expert w tness:

Rul e 702 Testimony by experts. If scientific,
technical, or other specialized knowl edge will assist the
trier of fact to understand the evidence or to determne a
fact in issue, a witness qualified as an expert by
knowl edge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwi se. I n
determ ning the issue of assistance to the trier of fact,
the court may consider the trustworthiness and validity of

3 The ex officio filing date of any document prevails over the file-

stanmped date to the extent that the dates differ from each other. Hawai
Revi sed Statutes (HRS) & 606-1(b) (1993); HRS & 606-8 (1993); Rules of the
Circuit Courts of the State of Hawai‘i Rule 2.1; HRAP Rul e 25.

4 January 2, 2009 is the ex officio filing date.

3
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the scientific technique or node of analysis enployed by the
proffered expert.

"[Whether a wtness qualifies as an expert is a matter addressed
to the sound discretion of the trial court, and such

determ nation will not be overturned unless there is a clear
abuse of discretion.” Larsen v. State Sav. & Loan Ass'n, 64 Haw
302, 304, 640 P.2d 286, 288 (1982). "In applying [HRE Rule 702],

the trial court nust determ ne whether the expert's testinony is
(1) relevant, and (2) reliable.” Ass'n of Apt. Owmers of Wil ea
Elua v. Wiilea Resort Co., 100 Hawai ‘i 97, 117, 58 P.3d 608, 628
(2002). "The trial court's relevancy decision under HRE 702 is
reviewed de novo[.]" State v. Keaweehu, 110 Hawai ‘i 129, 137,
129 P.3d 1157, 1165 (App. 2006). "The trial court's
determnation as to reliability is reviewed under the abuse of
di scretion standard.” Ass'n of Apt. Omers of Wailea Elua, 100
Hawai ‘i at 117, 58 P.3d at 628.

B. Jury Instructions

"The standard of review for a trial court's issuance or
refusal of a jury instruction is whether, when read and
considered as a whole, the instructions given are prejudicially
insufficient, erroneous, inconsistent, or msleading." Stanford
Carr Dev. Corp. v. Unity House, Inc., 111 Hawai ‘i 286, 297, 141
P.3d 459, 470 (2006) (internal quotation marks and citation
omtted). "Erroneous instructions are presunptively harnful and
are a ground for reversal unless it affirmatively appears from
the record as a whole that the error was not prejudicial."
Nel son v. Univ. of Hawaii, 97 Hawai ‘i 376, 386, 38 P.3d 95, 105
(2001) (internal quotation marks and citation omtted).
CGenerally, instructions that are found to be an erroneous
articulation of the law raise a presunption that they were
harnful. Turner v. WIlis, 59 Haw. 319, 326, 582 P.2d 710, 715
(1978). The presunption can be overcone if it "affirmatively
appears fromthe record as a whole that the error was not
prejudicial." 1d.
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The boundaries of the trial judge's discretion in
informng the jury of the I aw applicable to the current case are
defined "by the obligation to give sufficient instructions and
t he opposing inperative against cunulative instructions.” Tittle
V. Hurlbutt, 53 Haw. 526, 530, 497 P.2d 1354, 1357 (1972). The
court's refusal to give an instruction rel evant under the

evi dence that correctly states the lawis prejudicial error if
t he poi nt has not been adequately and fully covered by ot her
instructions. Sherry v. Asing, 56 Haw. 135, 144, 531 P.2d 648,
655 (1975).

[11. DI SCUSSI ON
A THE Cl RCU T COURT DI D NOT ERR WHEN | T ALLOWED
DR AZMAN AND HI S EXPERT W TNESS, DR ROSSI, TO
TESTI FY REGARDI NG THE APPLI CABLE STANDARD OF CARE.

I n Hawai ‘i nedi cal mal practice actions, the plaintiff
carries the burden of proving, through expert nedical testinony,
that (1) a defendant doctor failed to follow the applicable
standard of care, (2) the breach was a |l egal cause of injury to
the plaintiff, and (3) the plaintiff was injured. Craft v.

Peebl es, 78 Hawai ‘i 287, 297-98, 893 P.2d 138, 148-49 (1995);
Hawai ‘i G vil Jury Instruction 14.1. To establish the standard
of care, testinony of an expert is needed because "a jury
generally lacks the requisite special know edge, technical

trai ning, and background to be able to determ ne the applicable
standard w thout the assistance of an expert."” Craft, 78 Hawai ‘i
at 298, 893 P.2d at 149 (internal quotation marks and citation
omtted).

At trial, Dr. Azman testified that he foll owed the
appl i cabl e standard of care when he did not take Ms. Cochrane's
bl ood pressure on a regular basis. Hi's opinion was based on his
medi cal training, reading, nedical education, and consultations
with fell ow physicians, but he could not cite to a particular
treatise, article, nedical journal, sem nar, or discussion with
any col |l eague to support his opinion.
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Dr. Rossi, Dr. Azman's expert witness and a
neur ol ogi st, acknow edged during his voir dire that he had served
as an expert wi tness on several occasions, but it was the first
time he had testified as to standard of care. He stated that his
opi nion on the applicable standard of care was based on his

expertise and experience in the nedical field, "including any
interactions with primary care physicians, general practitioners,
ot her doctors who have served in primary care settings.”" He also

testified that he based his opinions on "reasonabl e nedi cal
probability.” Dr. Rossi stated that Dr. Azman acted within the
standard of care in treating Ms. Cochrane on Novenber 19, 2003.
He disagreed with the Cochranes' expert that Joint National
Commttee reports (JNC reports) established a standard of care.
He stated that those were guidelines and recomendati ons "and not
meant to supplant the physician's judgnent." He acknow edged
that the JNC reports recommended that in a primary care setting,
the "bl ood pressure should be taken frequently, if not at every
visit.” He went on to state "[bJut | do not read them or
interpret themto require that there be a bl ood pressure done at
each and every occasion."”

The Cochranes agree that Drs. Aznan and Rossi were
"educated and |icensed nedical professionals, qualified to
express expert medical opinions.” However, the Cochranes
mai ntain that "the testinmony [Drs. Azman and Rossi] gave with
respect to the applicable standard of care and whether it had
been net was unreliable because it was entirely w thout support.”
(Enmphases in original.) They maintain that the testinony was
wi t hout foundation and therefore, inadm ssible, because the
Wi tnesses could not cite to any specific "nmedical school
coursework, consultations with coll eagues, or any source, not
nerely peer-reviewed journal s" for the proposition that a doctor
need not take a patient's blood pressure at every doctor's visit.
(Enmphasis in original.)

The Cochranes argue that the testinony Dr. Azman gave
on his own behal f regarding the standard of care in taking a
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patient's bl ood pressure was "conclusory and entirely w thout

foundation.” They argue that Dr. Rossi "purported to testify

based on his training, education and experience including

di scussions with other physicians[,] . . . [y]et when chall enged,
was unable [to] provide support for his opinions."”

Finally, they claimthat Drs. Azman and Rossi only "testified in

generalities and, when pressed, were unable to substantiate their

stated opinions by reference to authoritative sources.” Thus,

t hey argue, such testinony is |acking foundation and is "classic

"ipse dixit,'™ which is "regularly and properly rejected by the

courts.”

In response, Dr. Azman argues that he and Dr. Rossi
were qualified to give standard of care testinony and opi nion
testinmony and their testinony was reliable and adm ssible even in
t he absence of supporting witten nedical authority.

"Once the basic requisite qualifications are
established, the extent of an expert's know edge of subject
matter goes to the weight rather than the adm ssibility of the
testinmony." Udac v. Takata Corp., 121 Hawai ‘i 143, 153, 214 P.3d
1133, 1143 (App. 2009), cert. rejected, 2010 W 219307 (Jan. 21,
2010) (enphasis added) (quoting Estate of Klink ex rel. Klink v.
State, 113 Hawai ‘i 332, 352, 152 P.3d 504, 524 (2007)). "It is
settled law in Hawaii that questions concerning the credibility
of witnesses and the wei ght of the evidence are for the jury
alone to decide.” Cafarella v. Char, 1 Haw. App. 142, 144, 615
P.2d 763, 766 (1980). See HRE Rule 1102 (stating that juries
"are the exclusive judges of all questions of fact and the
credibility of witnesses"). W decline to pass upon the jury's
determ nation regardi ng the weight of expert testinony.

The circuit court did not abuse its discretion by
admtting Dr. Azman's and Dr. Rossi's respective testinonies

regardi ng the applicable standard of care. In so holding, we
note that under HRE Rule 702, "expert testinmony should be
liberally admtted at trial." Dtto v. MCurdy, 86 Hawai ‘i 93,

107-08, 947 P.2d 961, 975-76 (App.), rev'd in part on other
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grounds, 86 Hawai ‘i 84, 947 P.2d 952 (1997). Furthernore,
"extensive cross-exam nation of the expert so as to elicit his or
her assunptions and test his or her data is a nore practical
trut h- seeki ng method than the exclusion of relevant opinion
testinmony.” Ditto, 86 Hawai ‘i at 109, 947 P.2d at 977 (interna
guot ation marks, citation, and brackets omtted).

B. THE Cl RCU T COURT DI D NOT ERR BY FAI LI NG TO G VE
JURY | NSTRUCTI ONS ON THE FOLLON NG PO NTS: (1) IT
WAS NEGLI GENT FOR DR. AZMAN (OR A MEMBER OF HI S
STAFF) TO NOT TAKE AND RECORD MRS. COCHRANE' S
BLOOD PRESSURE AT EACH OFFICE VISIT, (2) IT WAS
NEGLI GENT FOR DR AZMAN TO NOT ADVI SE MRS.
COCHRANE OF THE | NCREASED RI SK OF STROKE DUE TO
HER FAM LY MEDI CAL HI STORY, AND (3) DR AZNMAN HAD
A DUTY TO WARN MRS. COCHRANE OF CERTAI N RI SKS,
SPECI FI CALLY HER SI GNI FI CANTLY | NCREASED RI SK OF
STRCKE.

The Cochranes contend Dr. Azman breached the applicable
standard of care, which is to take a patient's bl ood pressure at
every office visit. They argue that Dr. Rossi "equivocated" when
testifying on the applicable standard of care, and Dr. Azman's
own testinmony on the subject was conclusory and shoul d have been
excluded. Therefore, argue the Cochranes, their expert's
testimony stands uncontradi cted and establishes that Dr. Azman
breached his duty of care when he did not take Ms. Cochrane's
bl ood pressure, and the jury should have been so instructed.

The Cochranes' proposed instruction necessarily assunes
that their expert's opinion regarding the applicable standard of
care was nore credible than Dr. Azman's expert's opinion. The
appl i cabl e standard of care was an issue in controversy at trial.
"The rule is that a trial court should not give an instruction
whi ch assumes an issue in controversy, the reason being that such
an instruction invades the province of the jury in determ ning
the facts.” Konetani v. Heath, 50 Haw. 89, 92, 431 P.2d 931, 934
(1967). As we have already discussed, "questions concerning the
credibility of witnesses are . . . for the jury alone to decide."

Cafarella, 1 Haw. App. at 144, 615 P.2d at 766.
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This analysis holds true for the circuit court's
failure to give jury instructions on subpoints (2) and (3) above,
for those were also issues in controversy to be decided by the
jury.

C. THE CI RCU T COURT DID NOT ERR I N FAI LI NG TO

| NSTRUCT THE JURY THAT DR AZNMAN OAED A FI DUCI ARY
DUTY TO MRS. COCHRANE

A prerequisite to any negligence action, such as this
case, "is the existence of a duty owed by the defendant to the
plaintiff that requires the defendant to conformto a certain
standard of conduct for the protection of the plaintiff against
unreasonabl e risks." MKenzie v. Hawai ‘i Permanente Med. G oup,
Inc., 98 Hawai ‘i 296, 298, 47 P.3d 1209, 1211 (2002). "Fiduciary
duty" is defined as "[a] duty of utnost good faith, trust,
confi dence, and candor owed by a fiduciary to . . . the
beneficiary.” Black's Law Dictionary 545 (8th ed. 2004).

The Cochranes argue that the circuit court should have
given their proposed "jury instruction on the fiduciary
rel ati onship between a doctor and his patient and the duty that
arises therefrom" Dr. Azman argues that "[t]o date, Hawaii | aw
has not recogni zed a separate cause of action for breach of
fiduciary duty asserted in the context of alleged nedical
negl i gence or mal practice.”™ Furthernore, he points to "[0]ther
jurisdictions [that] have rejected a separate cause of action for
breach of fiduciary duty where the claimis duplicative of
negl i gence or nal practice clains.”

Hawai ‘i courts have not addressed a clai mof breach of
fiduciary duty by a doctor to his patient in the context of
al | eged nedi cal negligence. 1In Neade v. Portes, 739 N E. 2d 496
(1. 2000), Therese Neade, as |ndependent Adm nistrator of the
Estate of Anthony Robert Neade (Anthony), Deceased, clained that
Portes, Anthony's doctor, had commtted breach of fiduciary duty
and nedi cal negligence while treating Anthony. 1d. at 503. The
II'linois Suprenme Court held that it "need not recognize a new
cause of action for breach of fiduciary duty when a traditional
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medi cal negligence claimsufficiently addresse[d] the sane
al l eged m sconduct.” 1d. The court noted that "[t]o sustain an
action for medical negligence, plaintiff nmust show. (1) the
standard of care in the nmedical conmunity by which the
physi cian's treatnment was neasured; (2) that the physician
deviated fromthe standard of care; and (3) that the resulting
injury was proximately caused by the deviation fromthe standard
of care.” 1d. at 502. Simlarly, in claimng a breach of
fiduciary duty, the plaintiff had to show that (1) a fiduciary
duty existed, (2) the fiduciary duty had been breached, and (3)
such breach proximtely caused the injury to plaintiff. 1d.

Applying that analysis to the facts of this case, we
hold that the circuit court did not err when it denied to give
the Cochranes' jury instruction regarding fiduciary duty. The
Cochranes' clains were adequately addressed by the jury
i nstructions regardi ng nedi cal negligence.

V. CONCLUSI ON

The Judgnent filed on July 30, 2008 in the Circuit
Court of the Second Circuit is affirned.

DATED: Honol ul u, Hawai ‘i, February 22, 2011.
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Cynthia K. Wng
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for Plaintiffs-Appellants.
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