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NO. 29201
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ROXANNE RI VERO, d ai mant - Appel | ee, V.
Rl CHARD SCHI AVI, Respondent - Appel | ant

APPEAL FROM THE ClI RCUI T COURT OF THE FIRST CIRCU T
(S.P.P. NO. 07-1-0080)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Nakanura, Chief Judge, Fujise and Leonard, JJ.)

Respondent - Appel | ant Ri chard Schiavi (Schiavi) appeal s
fromthe May 13, 2008 orders of the Circuit Court of the First
Crcuit that (1) granted C ai mant - Appel | ee Roxanne Rivero's
(Rivero) notion to confirmfinal award of arbitrator, and (2)
deni ed Schiavi's nmotion to confirmin part and to vacate and/or
correct in part the final award of arbitrator, dated February 27
2008.Y Absent the entry of a separate final judgnment, this
court does not have appellate jurisdiction over an order denying
a notion to vacate and/or an order denying a notion to correct an
arbitration award. See Hawaii Revised Statutes (HRS) 88 641-1(a)
(1993 & Supp. 2007) & 658A-28 (Supp. 2007); Jenkins v. Cades
Schutte Fleming & Wight, 76 Hawai ‘i 115, 869 P.2d 1334 (1994).
However, it appears that disposition of the issues raised by

Schiavi with respect to the order confirmng the arbitration
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award will, in effect, address Schiavi's argunents for vacating
and/or correcting in part the arbitration award.

Appearing pro se on appeal, Schiavi's brief fails to
i nclude a conci se statenment of points of error, fails to state
where in the record the alleged errors occurred and were objected
to, fails to provide any record references supporting his factual
assertions, and otherwise fails to conply with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b). Nevertheless, as the
policy of the Hawai ‘i appellate courts is to permt litigants to
appeal and to have their cases heard on the nerits, to the extent
possi bl e, we have carefully reviewed and consi dered Schiavi's
argunents. See O Connor v. Diocese of Honolulu, 77 Hawai ‘i 383,
386, 885 P.2d 361, 364 (1994).

Schi avi appears to contend that the Crcuit Court erred

inconfirmng inits entirety (and failing to partially vacate)
the arbitration award on the follow ng grounds: (1) evident
partiality and corruption; (2) insufficient notice; (3)

mat hematical error; (4) contravention of public policy and

mani fest disregard of law, and (5) violation of the arbitrator's
scope of powers.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Schiavi's contentions as foll ows:

(1) It appears that Schiavi did not raise the issue of
evident partiality either before or during the arbitration, or in
t he proceedings before the Crcuit Court. Schiavi's failure to
raise the issue of the arbitrator's alleged evident partiality
prior to or during the arbitration proceeding constituted a
wai ver of the issue for the purpose of challenging the
confirmation of the arbitrator's award on these grounds. Daiich
Haw. Real Estate Corp. v. Lichter, 103 Hawai ‘i 325, 345-46, 82
P.3d 411, 431-32 (2003). |Indeed, evident partiality does not
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arise froman arbitrator's failure to accord wei ght or
credibility to one party's evidence over that of another, as is
argued here by Schiavi. Schiavi's allegations regarding certain
mut ual acquai nt ances or known associates of the arbitrator are
not supported by the record in this case. See HRS § 641-2
("Every appeal shall be taken on the record.”). Simlarly,
Schi avi has not properly raised or supported his assertion of
corruption.

(2) Schiavi argues that Rivero failed to provide
sufficient notice upon initiating the arbitrati on proceedi ng.
HRS § 658A-9 (2001) requires such notice to describe the "nature
of the controversy and the remedy sought."” However, an objection
based on insufficient notice is waived unless rai sed before
arbitration comences. 1d. Based on the record before us, we
concl ude that Schiavi raised no such objections. To the
contrary, Schiavi successfully objected to several of Rivero's
clainms on arbitrability grounds. The Circuit Court thereafter
ordered arbitration on the remaining clains. These events negate
Schiavi's argunent that the notice insufficiently described the
nature of the controversy and renedi es sought. This argunent is
w thout nerit.

(3) HRS 8 658A-24(a)(1) (2001) allows courts to
correct or nodify arbitration awards due to "an evi dent
mat hemati cal m scal culation.”™ Schiavi argues that the arbitrator
erred in applying a 2% per annum fair market val ue determ nation
under paragraph 9.3(a) of the agreenent between the parties. He
mai ntains that the clause at issue was intended to set a m ni mum
fair market value. 1In so arguing, Schiavi raises an issue of
contractual interpretation. Section 658A-24(a)(1) concerns
errors in mathematical cal cul ations, not in contract
interpretation. Schiavi also contends that the arbitrator nmade a
"mat hemati cal m stake" in construing the definition of "tenant™
under the agreenment. Despite his creative attenpt to frane this
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argunment in mathematical ternms, it remains an issue of contract
interpretation vested in the arbitrator.

(4) In addition to statutory grounds, the Hawai ‘i
courts have adopted a narrow ground for setting aside arbitration
awards that violate public policy. Inlandboatnen's Union v.
Sause Bros., Inc., 77 Hawai ‘i 187, 193-94, 881 P.2d 1255, 1261-62
(App. 1994). The test is whether "(1) the award woul d viol ate
sonme explicit public policy that is well defined and dom nant,

and that is ascertained by reference to the I aws and | egal
precedents and not from general considerations of supposed public
interests, and (2) the violation of the public policy is clearly
shown." 1d. at 193-94, 881 P.2d at 1261-62 (internal quotation
mar ks, brackets, and ellipses omtted; punctuation altered)
(quoting United Paperworkers Int'l Union v. Msco, Inc., 484 U S.
29, 43 (1987)). Schiavi contends that the award viol ates the
public policy against forfeitures of interests in real

property.? However, the cases on which he relies evince general
principles of equity, not a well-defined, dom nant, and explicit
public policy. See Jenkins v. Wse, 58 Haw. 592, 596-97, 574
P.2d 1337, 1341 (1978); Food Pantry Ltd. v. WiKkiki Bus. Plaza,
Inc., 58 Haw. 606, 614, 575 P.2d 869, 876 (1978). The public
policy exception is not a vehicle to set aside arbitration awards

for factual or legal error. Inlandboatnen's Union, 77 Hawai ‘i at

196, 881 P.2d at 1264. Schiavi's argunment would require us to
exam ne the arbitrator's reasoni ng and determ ne whet her the
all eged forfeiture was appropriate under equitable principles.
The exception does not permt such an inquiry into the reasoning
of the arbitrator.

Schiavi simlarly asserts an argunent that the award
evinces "mani fest disregard" of the law. On the record before

2/ Schi avi | oosely asserts this argument under the "manifest

di sregard for the law" framework. In the court bel ow, he expressly advocated
the public policy exception.
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us, we cannot conclude that the arbitrator disregarded principles
of equity by giving effect to the forfeiture provision in the
parties' agreenent. Schiavi also argues that the arbitrator
di sregarded the | aw by "ignoring" evidence regarding the alleged
tenancy and joint account. He further maintains that the
arbitrator applied the wong neaning of the term"tenant." These
are factual and | egal determi nations that are not subject to our
review. Schiavi has failed to denonstrate that the arbitrator
obvi ously di sregarded, rather than m sinterpreted, applicable
| aw. See Tatibouet v. Ellsworth, 99 Hawai ‘i 226, 234, 54 P.3d
397, 405 (2002).

(5) Schiavi argues that the arbitrator ignored the

express terns of the agreenent by failing to find Rivero in
default as a result of her underpaynent. As discussed above,
appellate review of arbitration awards is significantly limted
by statute. Under HRS 8 658A-23(a)(4), courts may vacate an
award if the arbitrator exceeded his or her powers. This

provi sion applies, however, only where the arbitrator "manifestly
exceed[ ed] the agreenment between the parties.” Tatibouet, 99
Hawai ‘i at 234, 54 P.3d at 405. Because the arbitrator's
authority is rooted in the parties' agreenent, an award is valid
so long as it "draws its essence fromthe arbitration agreenent.”
Id. at 235, 54 P.3d at 406 (internal quotation marks and citation
omtted). Although Schiavi makes a cogent — perhaps conpelling —
argunent that the arbitrator failed to correctly interpret and
apply the terns of the parties' agreenent, the award here does
not concern a non-arbitrable matter. W may not vacate an award
for errors of Iaw or erroneous interpretations of the contract.
Tati bouet, 99 Hawai ‘i at 233, 54 P.2d at 404.
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For these reasons, the Grcuit Court's WMy 13, 2008
order granting Rivero's notion to confirmfinal arbitration award
is affirmed.

DATED. Honol ul u, Hawai ‘i, February 9, 2011.

On the briefs:

Ri chard Schi avi Chi ef Judge
Pro Se Respondent - Appel | ant

David J. Gerlach

Robi n Mel chor Associ at e Judge
for d ai mant - Appel | ee

Associ at e Judge



