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NO. 28904
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
DANI EL TAYLOR, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCUI T
(CR. NO. 07-1-0253)

VEMORANDUM CPI NI ON
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Def endant - Appel | ant Dani el Tayl or (Taylor) appeals from
the "Order Granting Ex Parte Mdtion to Certify O der Denying
Def endant's Motion to Dismss |Indictment and Second Mdtion to
Dismiss for Interlocutory Appeal Pursuant to HR S. § 641-17"
filed on Decenber 13, 2007 in the Circuit Court of the Third
Circuit® (circuit court).

On appeal, Taylor contends the circuit court erred in
denying (1) his Hawaii Revised Statutes (HRS) 8§ 701-112 (1993)
claim (2) his double jeopardy claimunder the Fifth and
Fourteenth Amendnents to the United Statutes Constitution; (3)
hi s doubl e jeopardy claimunder article I, section 10 of the
Hawai ‘i Constitution; and (4) his claimthat, as a nmatter of |aw,
the artifacts were not "property of another" for purposes of

1 The Honorable G enn S. Hara presided.
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HRS 8§ 708-800 (1993), 708-830(1) (1993), and 708-830.5(1)(a)
(1993) under theories that the State of Hawai ‘i (State) had
presented to the grand jury and the circuit court, and due
process thus required dism ssal under article I, section 5 of the
Hawai ‘i Constitution and the Fifth and Fourteenth Amendnents to
the United States Constitution.

| . BACKGROUND

On March 24, 2006, the United States of America (the
Governnment) charged Taylor by Information wth:

Count 1: Conspiracy (18 United States Code (U. S.C.)

8§ 371) to traffic in Native Anerican cultural itens, nanmely "to
sell, use for profit, and transport for sale and profit Native
American cultural itenms obtained in violation of the Native
Anmerican Graves Protection and Repatriation Act" (NAGPRA), in
violation of 18 U S.C. 8§ 1170(b), "to wit: Native Hawaii an
artifacts that had been repatriated and re-buried at Kanupa Cave
| ocated on the island of Hawaii," occurring fromat |east

June 16, 2004 through August 2004, and specifying the "ways and
means of the conspiracy” and also reflecting certain "overt
acts"; and

Count 2: Trafficking in Native American cultural itens
in violation of NAGPRA, "to wit: Native Hawaiian artifacts that
had been repatriated and re-buried at Kanupa Cave | ocated on the
i sland of Hawaii," occurring on or about June 17, 2004 -- all in
violation of 18 U . S.C. § 1170(b) and 2 [sic].

Pursuant to a Menorandum of Pl ea Agreenent (Plea
Agreenent), Taylor entered a guilty plea on March 24, 2006 to
Count 1, in exchange for the Governnent agreeing to dism ss Count
2 after sentencing and not seek additional charges related to the
taking and selling of Native Anerican cultural itens from about
June 2004 through August 2004. The Pl ea Agreenent i ncorporated
an outline of facts relating to the charge. United States
District Court for the District of Hawai ‘i (District Court)
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Magi strate Judge Barry M Kurren found Taylor guilty. On
June 12, 2007, then-Magistrate Judge Leslie Kobayashi entered a
judgnment in which the District Court convicted and sentenced
Taylor to, inter alia, an eleven-nonth prison term

According to the State, it received a copy of the
Governnment's redacted investigative file on October 16, 2006.
The State Attorney General's office Special Agent Kai kana (Agent
Kai kana) interviewed three additional w tnesses, whose statenents
were not included in the Governnment's file. Agent Kai kana al so
interviewed Steve Rosen, who provided an appraisal of the
artifacts involved in this case.

On May 23, 2007, the State presented its case of Theft
in the First Degree against Taylor to the grand jury. The
evi dence included the following. Sone of the Hawaiian artifacts
in the J.S. Emerson Collection were obtained from Kanupa Cave by
Joseph Swi ft Enerson (Enerson), and Enmerson sold part of the
artifacts to the Bishop Museum and the Peabody Museum  Sone of
the artifacts were repatriated fromthe Bi shop and Peabody
Museuns and reburied at Kanupa Cave. It was docunented that the
State, Hui Malama, O fice of Hawaiian Affairs (OHA), and Bi shop
Museum brought the artifacts back to Kanupa for repatriation and
reburi al .

Tayl or was a suspect in an investigation of theft of
Hawai i an artifacts from Kanupa Cave. Taylor's statement in his
Pl ea Agreenent included that he went to Kanupa Cave, renoved the
rock bl ocking the cave entrance, went inside, saw a | ot of
artifacts in woven | auhal a baskets and w apped in bl ack cloth,
t ook about 157 artifacts fromthe cave, and tried to sell the
artifacts. Some of the artifacts had Enerson Col |l ection |abels
on them and Tayl or acknowl edged in the Plea Agreenent that he
saw Enerson tags on the artifacts; knew the artifacts bel onged to
the Emerson Collection; and prior to selling the artifacts, he
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took off the Emerson tags. Taylor stated that he attenpted to
sell or did sell sonme of the artifacts. As a result of the
execution of a search warrant at Taylor's residence, two pieces
of a sled runner that had been part of the Peabody Miseum s
collection of artifacts were recovered.

On May 24, 2007, the State filed an indictnent,
charging Taylor with Theft in the First Degree, in violation of
HRS 88 708-830(1) and 708-830.5(1)(a).

On July 24, 2007, Taylor noved to dism ss the
i ndi ctment pursuant to HRS 88 701-110(3) (1993) and 701-112 and
the Hawai ‘i Constitution for violations of (1) double jeopardy in
the State prosecution of an offense for which he had been
convicted in federal court and (2) due process under the Hawai ‘i
and United States Constitutions where "property of another” was
not established as required under HRS 8§ 708-800 and where the
control did not constitute theft under HRS 8§ 708-830(1) and
708-830.5(1)(a) (First Motion to Dismss). On August 24, 2007,
the State opposed the notion.

On August 30, 2007, the circuit court held a hearing on
the First Motion to Dismss, ordered the parties to submt
suppl enental nenoranda, and stated that it would render its
decision in witing.

On Septenber 13, 2007, Taylor filed a Second Motion to
Di smss (Second Mbtion to Dism ss), arguing that a conviction for
the Theft in the First Degree charge would violate the rul e under
State v. Mddica, 58 Haw. 249, 250-51, 567 P.2d 420, 421-22
(1977), where the first degree theft class B felony offense is

al so puni shable as a petty m sdeneanor under HRS 88 6D-2(a) (2009
Repl.) and 6D-12 (2009 Repl.). 1In a Septenber 12, 2007

suppl emrent al menorandum i n opposition to the First Mdtion to
Dismiss, the State argued that the stolen artifacts were the
property of the State, referencing HRS §8 6E-7 (2009 Repl.) (State
title to historic property) and 8 6E-2 (2009 Repl.) (definition
of historic property).
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On Novenber 14, 2007, the circuit court entered its
"Fi ndi ngs of Facts, Conclusions of Law and Order Denyi ng Mtion
to Dismiss Indictnent [First Mdtion to Dismiss] and Second Mdtion
to Dismss" (FOF/COL/Order). On Decenber 13, 2007, Tayl or
obtained an order fromthe circuit court certifying an
interlocutory appeal fromthe FO-/ COL/ Order. Taylor filed his
noti ce of appeal on Decenber 14, 2007.

1. STANDARDS OF REVI EW

A MOTI ON TO DI SM SS | NDI CTMENT

A denial of a notion to dism ss an indictnment based
upon a statute regarding limtations on prosecution is revi ewed
for abuse of discretion. State v. Akau, 118 Hawai ‘i 44, 51, 185
P.3d 229, 236 (2008).

B. | NTERPRETATI ON OF A STATUTE

Interpretation of a statute is reviewed de novo. |d.

C. MOTI ON TO DI SM SS

A notion to dism ss based upon constitutional double

jeopardy is reviewed de novo under the right/wong standard.
Wiiting v. State, 88 Hawai ‘i 356, 358, 966 P.2d 1082, 1084
(1998); State v. Ferm 94 Hawai ‘i 17, 22, 7 P.3d 193, 198 (App.
2000); State v. Hoang, 86 Hawai ‘i 48, 50-51, 947 P.2d 360, 362-63
(1997) (grant of notion to dismss a count of the indictnment for

vi ol ati on of due process and equal protection based upon the
Modi ca rul e was revi ewed de novo).

D. FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Pretrial findings of fact are reviewed under the
clearly erroneous standard. State v. Locquiao, 100 Hawai ‘i 195,
203, 58 P.3d 1242, 1250 (2002). Pretrial conclusions of |aw are
revi ewed under the de novo standard. [d.

I11. DI SCUSSI ON

A FI RST MOTI ON TO DI SM SS PURSUANT TO HRS § 701-112

Tayl or contends the circuit court erred when it denied
the HRS 8§ 701-112 claimhe raised in his First Mdtion to Dism ss.
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He argues that the circuit court wongly concluded that the
charged state offense of Theft in the First Degree required proof
of facts that the federal offense of conspiracy to traffic in
Native Hawaiian artifacts did not.

HRS § 701-112 provides, in relevant part:

§701-112 Fornmer prosecution in another jurisdiction
when a bar. MWhen behavior constitutes an offense within the
concurrent jurisdiction of this State and of the United
States or another state, a prosecution in any such ot her
jurisdiction is a bar to a subsequent prosecution in this
State under any of the followi ng circunmstances:

(1) The first prosecution resulted in . . . a
conviction as defined in section 701-110(3), and
t he subsequent prosecution is based on the same
conduct, unl ess:

(a) The offense for which the defendant is
subsequently prosecuted requires proof of
a fact not required by the fornmer offense
and the | aw defining each of the offenses
is intended to prevent a substantially
different harmor evil][.]

(Enmphasi s added.)
In the instant case, Theft in the First Degree requires
proof of the facts that the itemtaken had a val ue of over
$20, 000 and the person intended to deprive the owner of the
property. HRS 8§ 708-830.5(1)(a) & 708-830(1). These facts were
not required for the federal conspiracy and trafficking offenses.
The federal conspiracy and trafficking offenses appear
to be intended to prevent substantially different harnms or evils
than the state theft offense. Wth regard to the purpose of the
conspiracy statute:

Our deci sions have identified two i ndependent val ues served
by the | aw of conspiracy. The first is protection of
society fromthe dangers of concerted crim nal activity,
Callanan v. United States, [364 U.S. 587, 593, 81 S. Ct

321, 325 (1961)]; Dennis v. United States, 341 U S. 494,
573-574, 71 S. Ct. 857, 899-900, 95 L. Ed. 1137 (1951)
(Jackson, J., concurring).

The second aspect is that conspiracy is an inchoate
crime. This is to say, that, although the |aw generally
makes crim nal only antisocial conduct, at some point in the
conti nuum bet ween preparation and consunmmation, the
l'i keli hood of a conm ssion of an act is sufficiently great
and the crimnal intent sufficiently well formed to justify
the intervention of the crimnal |law. See Note
Devel opnments in the Law-Crim nal Conspiracy, 72 Harv. L.

6
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Rev., at 923-925. The |law of conspiracy identifies the
agreement to engage in a crimnal venture as an event of
sufficient threat to social order to permt the inmposition
of crimnal sanctions for the agreenment alone, plus an overt
act in pursuit of it, regardless of whether the crime agreed
upon actually is comm tted. United States v. Bayer, 331
U.S. 532, 542, 67 S. Ct. 1394, 1399, 91 L. Ed. 1654 (1947).
Crimnal intent has crystallized, and the likelihood of
actual, fulfilled comm ssion warrants preventive action

United States v. Feola, 420 U. S. 671, 693-94, 95 S. . 1255,
1268 (1975). Wth regard to the purpose of the trafficking
of f ense:

The primary purpose of NAGPRA, which is to assist
Native Anmericans in the repatriation of itens that the
tribes consider sacred, differs fromthat of the Antiquities
Act, which is directed against the unlawful taking or
destruction of property. Because the intended purposes of
the two acts differ significantly, they should not be
treated simlarly for sentencing cal cul ati ons.

United States v. Corrow, 941 F. Supp. 1553, 1567 (D.N. M 1996),
aff'd 119 F. 3d 796 (10th Cr. 1997), cert. denied 522 U S. 1133
(1998).

Thus, the primary purposes of the conspiracy statute
and NAGPRA are different fromthe primary purpose of the state
theft statute, which is concerned with "protecting owers from
the deprivation of their property.” State v. Freeman, 70 Haw.
434, 439, 774 P.2d 888, 892 (1989) (see Comentary to HRS 88§
708-830 to -833). Furthernore, as discussed previously, NAGPRA
provi ded a savings provision that explicitly expressed no intent

tolimt the application of any state or federal |aw pertaining
to theft. H R Rep. 101-877 (1990), reprinted in 1990
U S CC AN 4367, 1990 W. 200613.

Accordingly, the circuit court did not err inits

conclusions and did not abuse its discretion in denying the First
Motion to Dismss in which the HRS 8§ 701-112 cl ai m was mnade.
B. DOUBLE JEOPARDY UNDER THE FI FTH AND FOURTEENTH
AVMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON
Tayl or contends the circuit court erred when it denied
hi s doubl e jeopardy claimmade pursuant to the Fifth and
Fourteenth Amendnents to the United States Constitution.
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The Fifth Amendnent to the United States Constitution,
made applicable to the states through the Fourteenth Amendnent,
states in relevant part: "nor shall any person be subject for
the sane offence to be twice put in jeopardy of life or linb."

The dual sovereignty doctrine is founded on the
common-| aw conception of crime as an offense against the
sovereignty of the governnment. When a defendant in a single
act violates the "peace and dignity" of two sovereigns by
breaking the I aws of each, he has commtted two distinct
"of fences." United States v. Lanza, 260 U.S. 377, 382, 43
S. Ct. 141, 67 L. Ed. 314 (1922). As the Court explained in
Moore v. Illinois, 14 How. 13, 19, 14 L. Ed. 306 (1852)
"ITaln offence, in its legal signification, means the
transgression of a law." Consequently, when the same act
transgresses the |laws of two sovereigns, "it cannot be truly
averred that the offender has been twi ce punished for the
same offence; but only that by one act he has commtted two
of fences, for each of which he is justly punishable." 1d.
at 20.

In applying the dual sovereignty doctrine, then, the
cruci al determ nation is whether the two entities that seek
successively to prosecute a defendant for the same course of
conduct can be ternmed separate sovereigns. This
determ nation turns on whether the two entities draw their
authority to punish the offender from distinct sources of
power. See, e.g., United States v. Wheeler, 435 U S. 313
320, 98 S. Ct. 1079, 1084, 55 L. Ed. 2d 303 (1978); Wwaller
v. Florida, 397 U. S. 387, 393, 90 S. Ct. 1184, 1187, 25 L.
Ed. 2d 435 (1970); Puerto Rico v. Shell Co., 302 U.S. 253
264-265, 58 S. Ct. 167, 172-73, 82 L. Ed. 235 (1937); Lanza
supra, 260 U. S., at 382, 43 S. Ct., at 142; Grafton v.
United States, 206 U.S. 333, 354-355, 27 S. Ct. 749, 755, 51
L. Ed. 1084 (1907). Thus, the Court has uniformy held that
the States are separate sovereigns with respect to the
Federal Government because each State's power to prosecute
is derived fromits own "inherent sovereignty," not fromthe
Federal Government. \heeler, supra, at 320, n.14, 98 S.
Ct., at 1084, n.14. See Abbate v. United States, 359 U. S.
187, 193-194, 79 S. Ct. 666, 669-70, 3 L. Ed. 2d 729 (1959)
(collecting cases); Lanza, supra. As stated in Lanza
supra, 260 U.S., at 382, 43 S. Ct., at 142:

"[ E] ach government in determ ning what shall be an
of fense against its peace and dignity is exercising
its own sovereignty, not that of the other.

"It follows that an act denounced as a crime by both
national and state sovereignties is an offense agai nst
the peace and dignity of both and may be punished by
each. "

See also Bartkus v. Illinois, 359 U. S 121, 79 S. Ct. 676, 3
L. Ed. 2d 684 (1959); Westfall v. United States, 274 U.S.
256, 258, 47 S. Ct. 629, 629, 71 L. Ed. 1036 (1927) (Hol mes,
J.) (the proposition that the State and Federal Governments
may puni sh the same conduct "is too plain to need nore than
statement").
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Heath v. Al abama, 474 U.S. 82, 88-89, 106 S. Ct. 433, 437-38
(1985). Under the United States Constitution, dual sovereignty
exi sts, and because the sanme conduct may be puni shed by the

Governnment as well as by the State, Taylor nmay be prosecuted for
the state theft offense unless an exception to dual sovereignty
appl i es.

[ The] separate-sovereigns rule has one inportant
exception, however. In Bartkus, the Supreme Court suggested
that the Doubl e Jeopardy Clause m ght proscribe consecutive
state and federal prosecutions in cases where federa
authorities conmandeer a state's prosecutorial machinery,
converting the state prosecution into "a sham and a cover
for a federal prosecution, and thereby in essential fact
anot her federal prosecution.” 359 U.S. at 123-24, 79 S. Ct.
676. Although the Court explored this narrow exception in
dicta, we have adopted the "Bartkus exception" as the
controlling law of this circuit. See, e.g., [United States
v. Figueroa-Soto, 938 F.2d 1015, 1019 (9th Cir. 1991)];
United States v. Bernhardt, 831 F.2d 181, 182-83 (9th Cir.
1987).

United States v. Zone, 403 F.3d 1101, 1104 (9th Cr. 2005). 1In
United States v. Figueroa-Soto, 938 F.2d 1015, 1019 (9th Cr
1991), evidence in support of the Bartkus exception included

proof that the Arizona prosecution had been initiated at the
request of the federal authorities, the federal authorities had
assisted the state in the investigation, evidence had been
provided to the state by federal authorities, federal prosecutors
had used their sentencing power to influence a witness in the
state case, and the two actions had been prosecuted by the sane
attorney. The United States Court of Appeals for the Ninth
Crcuit explained:

As Bartkus makes plain, there may be very close coordination
in the prosecutions, in the employment of agents of one
sovereign to help the other sovereign in its prosecution

and in the timng of the court proceedings so that the

maxi mum assi stance is nmutually rendered by the sovereigns.
None of this close collaboration ampunts to one gover nnent
being the other's "tool" or providing a "sham' or "cover."
Col | aboration between state and federal authorities is "the
conventional practice.” No constitutional barrier exists to
this norm of cooperative effort.

Fi gueroa- Soto, 938 F.2d at 1020.
Accordingly, Taylor's argunents that the State's
Attorney Ceneral stood "side by side" wth the U S. Attorney when
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the federal prosecution and plea were publicized and the State's
presentation to the grand jury was based upon the investigation
and evidence of the federal prosecution w thout independent or
joint State investigation, when viewed in conjunction with the
State's assertion that it interviewed other w tnesses whose
statenments were not included within the Governnent's file and
obt ai ned an appraisal of the artifacts from Steve Rosen, does not
anount to one government being a tool or providing a sham or
cover for another. The circuit court, thus, was not wong in
concl udi ng that the dual sovereignty doctrine applied and did not
clearly err in finding that Taylor failed to show the two
prosecutions were so intertwined as to warrant not applying the
doctri ne.

The federal double jeopardy bar to successive
prosecutions of the "sanme" offense as set forth in Bl ockburger v.

United States, 284 U S. 299 (1932), applies to successive
prosecutions by a single sovereign and not to different

sovereigns that could apply the dual sovereignty principle.

Successive prosecutions are barred by the Fifth
Amendment only if the two offenses for which the defendant
is prosecuted are the "same" for double jeopardy purposes.
Respondent does not contravene petitioner's contention that
the offenses of "murder during a kidnaping" and "malice
murder," as construed by the courts of Al abama and Georgia
respectively, may be considered greater and | esser offenses
and, thus, the "sanme" offense under Brown v. Ohio, [432 U.S
161, 97 S. Ct. 2221, 53 L. Ed. 2d 187 (1977)], absent
operation of the dual sovereignty principle. See id., at
169; Illinois v. Vitale, 447 U.S. 410, 100 S. Ct. 2260, 65
L. Ed. 2d 228 (1980). We therefore assume, arguendo, that,
had these offenses arisen under the |aws of one State and
had petitioner been separately prosecuted for both offenses
in that State, the second conviction would have been barred
by the Doubl e Jeopardy Cl ause.

Heath, 474 U.S. at 87-88 (enphases added). As such, in the
i nstant case, because all eged successive prosecutions invol ved

different sovereigns and the dual sovereignty principle applies
under the United States Constitution, a determ nation that the
federal and state offenses are the same would not constitute
doubl e jeopardy or bar the State prosecution.

10



NOT FOR PUBLICATION IN WEST'SHAWAI‘Il REPORTS AND PACIFIC REPORTER

C. DOUBLE JEOPARDY UNDER ARTI CLE |, SECTION 10 OF THE
HAWAI ‘I  CONSTI TUTI ON

Tayl or contends the circuit court erred when it denied
hi s doubl e jeopardy claimmade pursuant to article I, section 10
of the Hawai ‘i Constitution.

Article I, section 10 of the Hawai ‘i Constitution
provides, in relevant part: "nor shall any person be subject for
the sane offense to be twice put in jeopardy.”

However, both the federal and state governnents can
prosecute the sane acts. Heath, 474 U. S. at 88-89, 106 S. Ct. at
437. Taylor cites to no authority to support his position that
article I, section 10, rejects the dual sovereignty doctrine, and
we find no such authority. Additionally, HRS § 701-112 does not
bar a subsequent State prosecution to a federal prosecution when
t he subsequent prosecution required the proof of a fact not
required by the federal offense and the State | aw defining the
offense is intended to prevent a substantially different harm or
evil than the federal offense -- as is the case here.

Furthernore, it does not appear that the State
prosecution was a shamor cover for the federal prosecution based
on the State's Attorney Ceneral's standing "side by side" with
the U S. Attorney when the federal prosecution and plea were
publicized and the State's presentation to the grand jury of the
federal investigation and evidence w thout independent or joint
State investigation, when viewed in conjunction with the State's
assertion that it interviewed other w tnesses whose statenents
were not included within the Governnent's file and obtai ned an
appraisal of the artifacts from Steve Rosen, in |light of
Fi guer oa- Soto, 938 F.2d at 1019-20; Zone, 403 F.3d at 1104,
Bartkus v. Illinois, 359 U S 121, 122-24, 79 S. C. 676, 677-78
(1959). The circuit court did not clearly err in finding that

Taylor failed to denonstrate that the State prosecution was a
sham or cover for the federal prosecution.

11
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D. SUFFI Cl ENCY OF THE THEFT CHARGE AS " PROPERTY OF
ANOTHER' UNDER HRS 8§ 708-800, 708-830(1), AND
708-830.5(1) (a)

Tayl or contends the circuit court erred in denying his
claimthat, as a matter of law, the artifacts were not "property
of another" for purposes of HRS 88 708-800, 708-830(1), and 708-
830.5(1)(a) under theories that the State had presented to the
grand jury and the circuit court, and due process thus required
di sm ssal under article |, section 5 of the Hawai ‘i Constitution
and the Fifth and Fourteenth Amendnents to the United States
Constitution.

HRS § 708-830(1) provides:

§708-830 Theft. A person commts theft if the person
does any of the followi ng:

(1) Obtai ns or exerts unauthorized control over
property. A person obtains, or exerts contro
over, the property of another with intent to
deprive the other of the property.

HRS § 708-800 (1993) defines "unauthorized control over
property” as "control over property of another which is not
authorized by the owner." HRS 8§ 708-800 defines "property of
anot her" as "property which any person, other then the defendant,
has possession of or any other interest in, even though that
possession or interest is unlawmful.” HRS § 708-830.5(1)(a)

defines Theft in the First Degree as foll ows:

8§708-830.5 Theft in the First Degree. (1) A person
commts the offense of theft in the first degree if the
person conmmits theft:

(a) Of property or services, the value of which
exceeds $20, 000[ . ]

The instant indictnment charged, in pertinent part:

On or about the 17th day of June, 2004, in the County

of Hawaii, State of Hawaii, DANIEL TAYLOR, did obtain or
exert unaut horized control over the property of another, to
wit: artifacts from Kanupa Cave, having a val ue which

exceeds Twenty Thousand Dol lars ($20,000.00), with intent to
deprive the other of the property, thereby commtting the

of fense of Theft in the First Degree in violation of
Sections 708-830(1) and 708-830.5(1)(a) of the Hawai

Revi sed St at utes.

12
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In State v. Nases, 65 Haw. 217, 649 P.2d 1138 (1982),
involving theft of a calculator, Nases argued that a fatal flaw
exi sted between the charge (alleging that the cal culator was the
property of Setsuko Yokoyama and Set suko Yokoyama doi ng busi ness
as Kal akaua Kl eaners) and the proof presented at trial (the
cal cul ator was actually the property of Kal akaua Kl eaners, a
corporation). 1d. at 217-18, 649 P.2d at 1139. The Hawai ‘i
Suprene Court st ated:

It has long been settled that where the offense is obtaining
control over the property of another, proof that the
property was the property of another is all that is
necessary and the nam ng of the person owning the property
in the indictnment is surplusage. State v. Riddle, 245 Mo.
451, 150 S.W 1044 (1912); State v. Sinpson, 32 Nev. 138
104 P. 244 (1909); and Commonweal th v. Buckley, 148 Mass.
27, 18 N.E. 577 (1888). Conpare State v. Peters, 44 Haw. 1,
352 P.2d 329 (1959). It is undisputed that the cal cul ator
did not belong to appellant but was the property of another.
The particular ownership of the property in question was not
an essential element in proving the crime and there is no
fatal variance between the charge and the proof.

Id. at 218, 649 P.2d at 1139-40 (enphasis added).
Additionally, where a statute only requires proof that

t he def endant was not the owner of the property taken, "an
avernment and a showi ng that a possessory or other property
interest in the thing stolen is in sonmeone other than the thief
and proof that the thief knew that he had no right to the
property taken are sufficient.” Comonwealth v. Souza, 397 Mass.
236, 238, 490 N. E 2d 1173, 1175 (1986) (internal quotation marks,
citation, and brackets omtted).

Evi dence presented to the grand jury to secure the
i ndi ctment of Tayl or included the followng. The artifacts of
the J.S. Enmerson Coll ection were obtained from Kanupa Cave by
Joseph Swift Emerson and sonme of those artifacts were sold by him
to the Bishop and Peabody Miuseuns. It was docunented that the
State, Hui Mal ama, OHA, and Bi shop Museum brought sonme of the

museuns' artifacts back to Kanupa for repatriation and reburial.

Tayl or was a suspect in an investigation of theft of Hawaiian
artifacts from Kanupa Cave. 1In the federal prosecution, Tayl or

13



NOT FOR PUBLICATION IN WEST'SHAWAI‘Il REPORTS AND PACIFIC REPORTER

entered into a Pl ea Agreenent, and Taylor's statenent included
that he went to Kanupa Cave, renoved the rock bl ocking the cave
entrance, saw a lot of artifacts in woven | auhal a baskets and
wrapped in black cloth, took about 157 artifacts fromthe cave
and tried to sell them and sone of the itens had Enmerson
Col l ection | abels on them Tayl or acknowl edged in his Pl ea
Agreenent that he knew the itens bel onged to the Enmerson

Col I ection, he saw Enerson tags on the itens, and he renoved the
Enmerson tags. Taylor's statenent also included that he attenpted
to sell or did sell sone of the items. As a result of the
execution of a search warrant at Taylor's residence, 2 pieces of
a sled runner fromthe Peabody Museumi s collection of artifacts
wer e recover ed.

Fromthe foregoing facts, consistent with Nases, it
appears clear that the artifacts did not belong to Taylor in
I'ight of evidence that the artifacts once were possessed by
Emerson and the nuseuns and that the State, Hui Mal ama, OHA, and
Bi shop Museum participated in the repatriation and reburial at
Kanupa Cave. The identity of the actual owner of the artifacts
is not required, and the evidence on appeal reveals the previous
possession of the artifacts by the Enmerson Collection, its sale
of the artifacts to the Bishop and Peabody Museuns, and the
i nvol venent by the State and other entities in the repatriation
of the artifacts fromthe nuseuns and reburial in Kanupa Cave.
Irrespective of the State's |later assertion that it owned the
artifacts, specification of the actual owner of the property for
pur poses of this theft charge is not required and only evi dence
that the property was not that of Taylor is required. The issue
of field or conflict preenption in the State's asserted claimto
ownership of the repatriated artifacts does not appear to be
necessary and we decline to discuss it. Consequently, the
circuit court did not wongly conclude that Nases sufficed to
deny Taylor's notion to dism ss the charge.

14
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V. CONCLUSI ON
The "Order Ganting Ex Parte Mtion to Certify O der
Denyi ng Defendant's Motion to Dism ss Indictnent and Second
Motion to Dismss for Interlocutory Appeal Pursuant to H R S
8§ 641-17" filed on Decenber 13, 2007 in the Crcuit Court of the
Third Circuit is affirned.
DATED: Honol ul u, Hawai ‘i, February 23, 2011.
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