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NO. 30594

| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
U.S. BANK NATI ONAL ASSOCI ATI ON, As Trustee
for the BNC MORTGAGE LOAN TRUST 2006- 2,
Plaintiff-Appellee,

V.

AVELI NA SALVACI ON, Def endant - Appel | ant,
and

JOHN DOES 1-10, JANE DCES 1-10,

DCE PARTNERSHI PS 1-10, DOE CORPORATI ONS 1-10,
DOE ENTI TIES 1-10 and DOE GOVERNMENTAL UNI TS 1-10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIFTH CIRCUI T
(CVIL NO 09-1-0007)

VEMORANDUM CPI NI ON
(By: Nakamura, C.J., Foley and G noza, JJ.)

In an appeal arising out of a foreclosure action,
Def endant - Appel | ant Avel i na Sal vaci on (Sal vaci on) appeal s from

three orders of the Grcuit Court of the Fifth Crcuit (circuit

court):! (1) an order dated June 2, 2010 denying Sal vacion's
Hawai ‘i Rules of G vil Procedure (HRCP) Rule 60(b) notion to set
asi de a Septenber 3, 2009 judgnent on a decree of foreclosure;

! The Honorabl e Randal G. B. Val enci ano presided.
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(2) an order dated July 1, 2010 granting Plaintiff-Appellee US.
Bank National Association's (U S. Bank) notion to confirmthe
sale of the foreclosed property; and (3) an order dated July 12,
2010 granting Sal vaci on's energency notion for stay pending
appeal contingent upon Sal vaci on payi ng a supersedeas bond in the
amount of $693, 805. 34.

Sal vaci on presents three points of error on appeal,
whi ch we summarize as follows. First, Salvacion asserts that the
circuit court erroneously granted U.S. Bank's notion for
confirmation of the foreclosure sale, in light of the alleged
fraud conm tted agai nst Sal vacion in the underlying nortgage
transaction and the all eged gross professional m sconduct of
Sal vacion's prior attorney. Second, Sal vacion asserts that the
circuit court abused its discretion in denying her HRCP Rul e
60(b) notion to set aside the Septenber 3, 2009 judgnent and
decree of foreclosure. |In particular, Salvacion contends that in
denying her request for Rule 60(b)(6) relief the circuit court
erroneously msapplied a three-part test normally reserved for
setting aside default judgnments. Third, Salvacion asserts that
the circuit court commtted an abuse of discretion in requiring
her to post a supersedeas bond in the anpbunt of $693,805.34 in
order to obtain a stay pending appeal, an anobunt she contends is
excessi ve.

After a careful review of the record and the briefs
subm tted, having given due consideration to the argunents
advanced and the issues raised in this appeal, and for the
reasons set forth below, we conclude that the circuit court did
not properly exercise its discretion in addressing Sal vacion's
HRCP Rul e 60(b) notion to set aside the Septenber 3, 2009
judgment. Specifically, with regard to the relief sought under
HRCP Rul e 60(b)(6), the circuit court applied an incorrect |egal
standard and thus we remand on this issue alone. W affirmthe
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circuit court's denial of the relief sought under subsections
(1) and (4) of HRCP Rule 60(b).

As to the other points of Salvacion's appeal, we do not
have jurisdiction over Salvacion's appeal of the circuit court's
July 1, 2010 order confirmng the judicial foreclosure sale.

Mor eover, we conclude that the circuit court did not commt an
abuse of discretion inits setting of the supersedeas bond for
pur poses of granting Sal vacion's energency notion for stay
pendi ng appeal. However, given our ruling as to the HRCP Rul e
60(b) (6) notion, we direct that further proceedings related to
the foreclosure be stayed pending the circuit court's further
ruling on the HRCP Rul e 60(b)(6) notion.

| . Background

On August 3, 2006, Sal vaci on executed a prom ssory note
to BNC Mortgage, Inc. for four-hundred fifty thousand dollars
($450,000). The promi ssory note was secured by a nortgage on
real property located at 672 Akalei Street, Ele‘ele, Kaua'i,
Hawai ‘i . The $450, 000 was applied to what remai ned of the debt
on Sal vaci on's existing nortgage, and Sal vaci on received the
bal ance of the proceeds after closing costs.

At sonme point thereafter, U S. Bank acquired al
rights, title, and interest in the prom ssory note and nortgage
and is the current holder of both the prom ssory note and the
nortgage. Salvacion allegedly failed to honor the paynents due
under the note, and, on Decenber 17, 2007, U. S. Bank notified
Sal vacion that she was in default of her |oan obligation.

A. Circuit Court Proceedings

As a result of Salvacion's default on the paynents owed
under the note, U S. Bank filed a conplaint in the circuit court
on January 15, 2009 seeking to forecl ose upon the property. In
order to defend herself in the foreclosure action, Salvacion
enpl oyed the services of an attorney (hereafter "prior counsel"),
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who, according to Salvacion, clained to specialize in nortgage

i ssues. However, Sal vacion asserts her prior counsel allegedly
did nothing to assist wwth her defense in the forecl osure action.
Sal vaci on asserts, without contradiction in the record, that her
prior counsel apparently tried to file an answer on her behalf in
the wong judicial circuit, did not file any opposition to U. S.
Bank's Mtion for Summary Judgnment and for Decree of Foreclosure,
and then appeared tel ephonically w thout perm ssion at the
sumary judgnent hearing. The circuit court ruled that the

m sfiled answer woul d not be recognized. The circuit court
further granted U. S. Bank's Mtion for Summary Judgnment and
Decree of Foreclosure, explaining that Sal vacion's prior counsel
could file a notion for reconsideration. Prior counsel did not
file a reconsideration notion. Prior counsel also did not file a
notice of appeal fromthe foreclosure judgnent entered on

Sept enber 3, 2009.

On Decenber 4, 2009, a court appointed comr ssioner
conducted a foreclosure auction of Salvacion's hone. The only
party in attendance and successful bidder at the auction was U. S.
Bank, which placed a single bid of $430,000. On January 22,
2010, U. S. Bank filed a nmotion for confirmation of the
forecl osure sale.

B. Alleged Fraud in the Underlying Mrtgage Transaction

On February 24, 2010, Salvacion's new counsel entered
an appearance in the case. For the first tine, Salvacion's new
counsel asserted to the circuit court that gross fraud had
al l egedly been commtted agai nst Sal vacion in the underlying
nort gage transaction. Salvacion's new counsel filed both a
menor andum i n opposition to U. S. Bank's confirnmation notion as
well as a HRCP Rule 60(b) notion to set aside the foreclosure
judgnment. Attached to both notions was a copy of Sal vacion's
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declaration outlining the alleged fraud that occurred in the
under |l yi ng nortgage transaction.

I n her uncontested declaration, Salvacion stated in
rel evant part:

3. In August of 2006, at the direction of mortgage
broker, James Lull of U.S. Financial Mortgage Corp. (an
unl i censed brokerage), | obtained a home refinance |oan from
BNC Mortgage, Inc. in the amount of $450, 000.

7. M. Lull further induced me as part of the agreenent
to transfer $72,000 of the proceeds to himas a short term
Il oan, which he explained would be used to help others
qualify for loans, and | would earn an easy profit.

M. Lull prom sed me that he would return the noney in two
days along with an additional payment of $5,000.00, which as
M. Lull explained to me would further help nme to make the
hi gh nonthly payments on the |loan until such time as nmy
property value increased and the | oan could be refinanced.

9. M. Lull, who not only received a substanti al
comm ssion as broker to the transaction, did not return my
$72,000.00 in proceeds as prom sed, nor did he pay me the
prom sed additional $5,000.00.

12. M. Lull was later indicted in Federal District Court,
and on Septenber 16, 2008 pled guilty to defrauding clients
and investors, including myself, out of more than $30
mllion in what was discovered to be a Ponzi scheme . . . As
one of the victinms of M. Lull, | received several letters
regardi ng the Federal Court crimnal case fromthe United
States Attorney [prosecuting the case.]

13. I understand that M. Lull failed to appear for his
sentenci ng hearing in May of 2009, and was found dead on
May 14, 2009, having apparently commtted suicide in
Washi ngton State[.]

On March 25, 2010, the circuit court announced that it
woul d grant confirmation of the sale, and it later entered its
order on July 1, 2010.
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C. Salvacion's HRCP Rule 60(b) Mtion and Hearing

On March 29, 2010, Salvacion filed a notion to set
asi de the forecl osure judgnment pursuant to HRCP Rule 60(b). The
notion was filed within one year of the circuit court's
Septenber 3, 2009 judgnent on the decree of foreclosure.

On April 29, 2010, the circuit court held a hearing on
Sal vacion's Rule 60(b) notion. At the hearing, the circuit court
orally denied the notion, apparently rejecting all of Salvacion's
argunents. Wth regard to Salvacion's request for the relief
provi ded under subsection (6) of Rule 60(b), the circuit court
applied a three-part test usually reserved for setting aside

defaul t judgnents:

THE COURT: There are certain requirements for a 60(b)(6)
type analysis to occur, and one is that the non-defaulting

party will not be prejudiced by the reopening; two is the
defaulting party has a meritorious defense; and three is
that the default will not result -- was not the result of

i nexcusabl e neglect or willful act.

So the question | have is how does the first factor not
prevent the Court's ruling on a 60(b)(6) analysis?

The circuit court thereafter entered its order denying
Sal vacion's HRCP Rule 60(b) notion on June 2, 2010.
D. Instant Appeal

On July 1, 2010, Salvacion filed a notice of appeal
from (1) the circuit court's July 1, 2010 order granting U S
Bank's notion to confirmthe sale of the forecl osed property, and
(2) the June 2, 2010 order denying Sal vacion's HRCP Rul e 60(b)
notion to set aside the Septenber 3, 2009 foreclosure judgnent.

Sal vacion thereafter filed a notion for stay pending
appeal in the circuit court, which the circuit court granted
contingent upon the posting of a supersedeas bond in the anount
of $693,805.34. On July 26, 2010 Salvacion filed a supplenent to
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the notice of appeal, also appealing the circuit court's order
regardi ng her notion for enmergency stay. Apparently unable to
post the bond, Salvacion filed a subsequent notion for an
energency stay in this court pursuant to Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 8. On August 19, 2010, this
court issued an order denying Sal vacion's energency notion for
stay.
1. Standards of Review
A. Denial of a HRCP Rule 60(b) Motion
The Hawai ‘i Supreme Court has articulated the foll ow ng
standard of appellate reviewto be applied to a trial court's
denial of a HRCP Rule 60(b) notion to set aside a judgnent:

It is well settled that the trial court has a very | arge
measure of discretion in passing upon notions under [Hawai ‘i
Rul es of Civil Procedure (HRCP)] Rule 60(b) and its order
will not be set aside unless we are persuaded that under the
circumstances of the particular case, the court's refusal to
set aside its order was an abuse of discretion.

Hawai ‘i Hous. Auth. v. Uyehara, 77 Hawai ‘i 144, 147, 883 P.2d 65,
68 (1994) (brackets in original) (quoting Paxton v. State, 2 Haw.
App. 46, 48, 625 P.2d 1052, 1054 (1981)).

However, with respect to notions under HRCP Rul e
60(b)(4), alleging that a judgnent is void, this court has noted:

[t]he determ nation of whether a judgment is void is not a
di scretionary issue. It has been noted that a judgnent is
void only if the court that rendered it lacked jurisdiction
of either the subject matter or the parties or otherwise
acted in a manner inconsistent with due process of |aw.
Wight & MIler, Federal Practice and Procedure: Civil 8§
2862 (1973).

Cticorp Mortg., Inc. v. Bartolone, 94 Hawai ‘i 422, 428, 16 P.3d
827, 833 (App. 2000) (quoting In re Hana Ranch Co., 3 Haw. App
141, 146, 642 P.2d 938, 941 (1982)) (nortgagor's claimthey had
been fraudulently induced into refinancing their honme was not

grounds for vacating the judgnent). Moreover, "[i]n the sound
interest of finality, the concept of void judgnment nust be



NOT FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

narrowmy restricted.” 1d. (internal quotation marks and citation
omtted).
B. Mdtion for Stay Pendi ng Appeal
Wth regard to a circuit court's authority to determ ne
a supersedeas bond upon granting a stay pendi ng appeal, the
Hawai ‘i Suprenme Court has not ed:

The determ nation of the amount of a supersedeas bond which
will be sufficient to protect the rights of an appellee is

commtted to the sound discretion of the circuit court, but
this discretion is not unlimted. Moreover, the bond

requi rement may not be used to discourage appeals.

M dkiff v. de Bisschop, 58 Haw. 546, 550, 574 P.2d 128, 131
(1978) (per curiam (citation omtted).
I11. Discussion

A Sal vacion's HRCP Rule 60(b) Mdtion to Set Aside the
Judgnent and Decree of Forecl osure

HRCP Rul e 60(b) (2006) authorizes a court to set aside
a judgnment in a civil case for the foll ow ng reasons:

(1) m stake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could
not have been discovered in time to nmove for a new tria
under Rule 59(b); (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), m srepresentation, or other

m sconduct of an adverse party; (4) the judgnent is void
(5) the judgnment has been satisfied, released, or

di scharged, or a prior judgment upon which it is based has
been reversed or otherwi se vacated, or it is no |onger
equitabl e that the judgment should have prospective
application; or (6) any other reason justifying relief from
t he operation of the judgnment.

HRCP Rul e 60(b) further provides that "[t]he notion shall be nmade
within a reasonable tinme, and for reasons (1), (2), and (3) not
nore than one year after the judgnment, order, or proceedi ng was
entered or taken."

In the instant case, Salvacion filed her notion to set
asi de the judgnent pursuant to HRCP Rule 60(b) within one year of
the circuit court's Septenber 3, 2009 judgnent on the decree of
forecl osure. Under subsection (1) of HRCP Rule 60(b), Salvacion
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argued below that the circuit court should set aside the judgnment
due to "excusabl e neglect" as the judgnent on the decree of
forecl osure was due to the ineffective assistance of her prior
counsel . Sal vacion al so argued that because the underlying

nort gage transaction was the product of fraud, the circuit
court's judgnent on the decree of foreclosure was void within the
meani ng of subsection (4). Alternatively, Salvacion urged the
circuit court to set aside the judgnment under the catch-al

provi sion of subsection (6) because of, inter alia, the gross
negl i gence of her prior counsel, and so that she has an
opportunity to present her case on the nerits.

1. The Circuit Court Did Not Abuse Its Discretion in

Denyi ng Sal vacion's Mtion Based on "Excusabl e
Negl ect” under HRCP Rul e 60(b) (1)

On appeal, Sal vacion argues that the circuit court
abused its discretion in not granting her notion to set aside the
j udgnment due to "excusabl e neglect” under HRCP Rule 60(b)(1).

Sal vaci on reasons that her "reliance on [prior counsel]'s
representation was reasonable, and her failure to defend agai nst
t he summary judgnment based upon such reliance clearly amounts to
m st ake, inadvertence, surprise, or excusable neglect." The
general rule is that the neglect of a party's attorney wll be
inputed to the party for purposes of a notion for relief from

j udgnment on grounds of excusable neglect. See, e.g., Carroll v.
Abbott Labs., Inc., 32 Cal.3d 892, 898 (1982). Hawai ‘i case | aw
is consistent with this principle. See Isenpbto Contracting Co.
V. Andrade, 1 Haw. App. 202, 204, 616 P.2d 1022, 1025 (1980)
(carel essness of counsel is not grounds for relief under HRCP

Rul e 60(b)(1)). Accordingly, in order to obtain relief for

i neffective assistance of counsel under subsection (1), a party
must denonstrate that her counsel's negligence was excusabl e

wi thin the neaning of the rule.



NOT FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

In the instant case, Sal vacion presented no evidence
excusing her prior counsel's neglect. Accordingly, the circuit
court did not abuse its discretion in denying Salvacion's HRCP
Rul e 60(b) notion to the extent that it was based on "excusabl e
neglect” within the neani ng of subsection (1).

2. The Gircuit Court did not Err in Denying

Sal vacion's Mdtion on Gounds that the Judgnent
was "Voi d" Pursuant to HRCP Rul e 60(b) (4)

This court has noted that "a judgnment is void only if
the court that rendered it |acked jurisdiction of either the
subject matter or the parties or otherwi se acted in a manner
i nconsistent with due process of law." Bartolone, 94 Hawai ‘i at
428, 16 P.3d at 833 (quoting In re Hana Ranch Co., 3 Haw. App. at
146, 642 P.2d at 941-42). Salvacion argues that the circuit
court's judgnent on the decree of foreclosure is "void" within
t he neaning of HRCP Rule 60(b)(4), in light of the alleged fraud
and deceptive practices committed in the underlying nortgage
transaction. Relying on HRS § 480-12 (2008 Repl.), Sal vacion
asserts that the "underlying nortgage loan in this case invol ved

numerous unfair and deceptive acts and practices, as well as
gross crimnal fraud, each of which legally nullify the
under | yi ng nortgage | oan agreenent, rendering it unenforceabl e by
any Court[.]"

In Bartol one, the appellants made a simlar argunent.

This court, however, was unpersuaded:

we question whether Appellants properly brought their TILA
and HRS ch. 480 issues under HRCP Rule 60(b)(4). That
subsection applies only where the trial court |acked
jurisdiction of either the subject matter or the parties or
ot herwi se acted in a manner inconsistent with due process of
law. A determi nation under those |laws that the note and

nmort gage were void and unenforceabl e, as Appellants urge
woul d not oust personal or subject matter jurisdiction. If
it did, then the trial court would be ipso facto without

jurisdiction to grant Appellants their relief.

10
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Id. at 434, 16 P.3d at 839 (citation and quotation marks
omtted). The reasoning in Bartol one controls this issue.
Accordingly, the circuit court did not err in denying Sal vacion's
HRCP Rul e 60(b) notion to the extent it asserted that the

j udgnment was void within the neaning of subsection (4).

3. Exceptional G rcunstances: Sal vacion's C ai munder
the "catch-all" provision of HRCP Rul e 60(b)(6)

As this court has noted, "HRCP Rule 60(b)(6) permts
the court in its sound discretionto relieve a party froma final
judgment for 'any other reason justifying relief fromthe
operation of the judgnent.'" |Isenbto Contracting, 1 Haw. App. at
205, 616 P.2d at 1025. "HRCP Rule 60(b)(6) provides for
extraordinary relief and is only invoked upon a show ng of
exceptional circunmstances.” Uyehara, 77 Hawai ‘i at 148, 883 P.2d
at 69 (citations, internal quotation marks, and brackets
omtted). "To qualify for relief under HRCP 60(b)(6), the notion

nmust be based upon sone reason other than those stated in clauses

(1)-(5)." 1d. (citation and internal quotation marks omtted).
Sal vacion's HRCP Rul e 60(b)(6) claimwas prem sed in
| arge nmeasure on the all eged gross negligence of her prior
counsel . Under a systemwhere an attorney's neglect is inputed
to the client, a claimof gross negligence on the part of counsel
is in essence a claimof inexcusable neglect and thus
fundanmental ly distinct froma claimof excusable neglect within
the neaning of Rule 60(b)(1). "[When an attorney's neglect is
gross and i nexcusabl e courts have held that relief may be
justified under Rule 60(b)(6)." Uyehara, 77 Hawai ‘i at 149, 883
P.2d at 70 (quoting Chang v. Smth, 778 F.2d 83, 85 (1st Cr
1985)); see also Isempto Contracting, 1 Haw. App. at 205-06, 616
P.2d at 1025-26 (analyzing a claimof inexcusable attorney
negl ect under HRCP Rule 60(b)(6)); Fuller v. Quire, 916 F.2d 358,
361 (6th Gr. 1990) (inexcusable neglect does not fall within the

11
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ambit of Rule 60(b)(1)); Boughner v. Sec'y of Health, Educ. and
Welfare, 572 F.2d 976 (3rd Cir. 1978). Accordingly, Salvacion's
claimfor relief prem sed on the gross negligence of her prior

counsel was properly brought under HRCP Rul e 60(b)(6).

The question, then, is whether the circuit court abused
its discretion in applying the three-part test typically reserved
for setting aside default judgnents in denying Sal vaci on's HRCP
Rul e 60(b)(6) claim Wth regard to the standard for a trial
court to enploy in exercising its discretion under HRCP Rul e
60(b) (6), this court has noted that subsection (6) provides for
"extraordinary relief and is only invoked upon a show ng of
exceptional circunmstances.” |Isenpto Contracting, 1 Haw. App. at
205, 616 P.2d at 1025 (citations omtted); see also Gty and
County of Honolulu v. Bennett, 2 Haw. App. 180, 183, 627 P.2d
1136, 1139 (1981) (in order to get relief under HRCP Rul e
60(b) (6) based on the gross negligence of counsel, the novant

nmust denonstrate "extreme aggravation with respect to the conduct
of counsel.") Moreover, "[a] party seeking relief under HRCP
Rul e 60(b)(6) after the time of appeal has run nust establish the
exi stence of 'extraordinary circunstances' that prevented or
rendered himunable to prosecute an appeal ." Uyehara, 77 Hawai ‘i
at 148-49, 883 P.2d at 69-70 (citation and internal quotation
mar ks om tted).

There are at |east three published Hawai ‘i cases
anal yzing the denial of an appellant's notion to set aside a
judgnent in a civil case due to the alleged m sconduct or
negl i gence of counsel under HRCP Rule 60(b)(6). In Uyehara, the
Hawai ‘i Supreme Court addressed a trial court's denial of a HRCP
Rul e 60(b)(6) notion made nore than three years after the entry
of judgnment. 77 Hawai‘i at 149, 883 P.2d at 70. The appell ant
argued that his counsel's failure to obtain his consent in
settling the case constituted gross and i nexcusabl e negl ect such

12
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that it anmounted to an exceptional circunstance warranting reli ef
under Rule 60(b)(6). Id. at 150, 883 P.2d at 71. The Hawai ‘i
Suprene Court disagreed. |In addition to holding that the notion
was untinmely and properly denied, the court found that the
appellant had ratified the settlement agreenent by trying to
enforce it. 1d. at 151, 883 P.2d at 72. Accordingly, the court
stated "[w] e need not, therefore, decide whether [counsel]'s
failure to obtain [appellant]’'s express consent constituted gross
and i nexcusabl e negl ect inasmuch as [appellant] subsequently
ratified the settlenent.” 1d.

This court has al so addressed two cases in which the
al | eged m sconduct or negligence of counsel was asserted as
grounds for vacating a judgnent under HRCP Rule 60(b)(6). In
| senot o Contracting, we held that counsel's alleged failure to

rai se conpul sory countercl ains was not an exceptiona

ci rcunstance warranting relief under Rule 60(b)(6). 1 Haw. App.
at 206, 616 P.2d at 1026. Likew se, a year later in Bennett, we
hel d that the alleged failure of counsel to present certain
evidence at a civil trial did not warrant relief under HRCP Rul e
60(b)(6).2 2 Haw. App at 183, 627 P.2d at 1139. W reasoned:

It might be that a case could arise of such extrenme
aggravation with respect to the conduct of counsel that a
trial court, in its discretion, would set aside a judgment
in a civil case under Rule 60(b)(6). There is nothing in
this record to reflect that there were such aggravated
circunstances; that counsel was, in fact, ineffective; or
that the court below, in any way, abused its discretion in
denying the notions under appeal

|d.; see also Fuller, 916 F.2d at 361 (after considering the
broad equities of the case, appellate court held that the trial

judge properly granted the plaintiff relief under Federal Rules

2 In both Isenoto Contracting and Bennett, there had been a trial and

then an HRCP Rule 60(b) notion to vacate judgment. "Generally, relief granted
under HRCP Rul e 60(b) has been confined to those cases where either a default
judgment or dism ssal has been entered, reflecting a historical preference for
cases to be decided in a trial on their substantive merits." Isenoto
Contracting, 1 Haw. App. at 205, 616 P.2d at 1025 (citation omtted).

13
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of Civil Procedure (FRCP) Rule 60(b)(6) for the inexcusable

m sconduct of his attorney); Boughner, 572 F.2d at 978 (summary
j udgnents were vacated under FRCP Rule 60(b)(6) due to the gross
negl ect of parties' prior attorney).

In the instant case, the undisputed facts presented to
the circuit court were: Salvacion enployed the assistance of an
attorney to defend her in the foreclosure | awsuit; her prior
counsel filed an answer to U S. Bank's conplaint in the wong
judicial circuit and therefore it was not recogni zed by the
circuit court; her prior counsel did not file any opposition to
U.S. Bank's Mdttion for Summary Judgnent and decree of
forecl osure, and appeared tel ephonically w thout perm ssion at
the summary judgnment hearing; after the circuit court granted
U. S. Bank's Mdtion for Summary Judgnent, Sal vacion's prior
counsel failed to file a notion for reconsideration despite the
circuit court's specific invitation to do so; prior counsel did
not file a notice of appeal fromthe HRCP Rul e 54(b) judgnent
entered on Septenber 3, 2009; prior counsel failed to inform
Sal vacion of the circuit court's judgnent on the decree of
foreclosure until the court-appointed conm ssioner attenpted to
hol d an open house in preparation for the judicial foreclosure
sal e.

In addressing the Rule 60(b)(6) aspect of Salvacion's
notion, the circuit court did not apply the | egal standard of
whet her there were "exceptional circunstances” warranting the
extraordinary relief available under HRCP 60(b)(6). Rather, a
review of the transcript reveals that the circuit court instead
applied a three-part test usually reserved for setting aside
default judgnents:?

3 We note that, even in applying the three-part test applicable to
default judgnments, the circuit court m sconstrued the first part of the test
regarding prejudice to the nondefaulting party due to reopening of a case. As

(continued...)

14
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THE COURT: There are certain requirements for a 60(b)(6)
type of analysis to occur, and one is that the non-

defaulting party will not be prejudiced by the reopening
two is the defaulting party has a neritorious defense; and
three is that the default will not result -- was not the

result of inexcusable neglect or willful act.

So the question | have is how does the first factor not
prevent the Court's ruling on a 60(b)(6) analysis?

In this case, there was no default judgnent. Therefore, under
| senot 0 Contracti ng, Uyehara and Bennett, the proper |egal

standard to address the all eged gross m sconduct of Sal vacion's
prior counsel was whether there were "exceptional circunstances”
warranting the extraordinary relief available under HRCP Rul e
60(b)(6). Because the circuit court failed to apply the correct
| egal standard, we vacate that portion of the circuit court's
order denying relief under HRCP Rul e 60(b)(6) and renmand the case
back to the circuit court to determ ne whet her Sal vaci on
denonstrat ed exceptional circunstances sufficient to warrant
relief fromthe forecl osure judgnent under HRCP Rul e 60(b)(6).
In addressing this issue on remand, the circuit court may all ow
further briefing and a further hearing as it deens appropriate.
B. The Grcuit Court's July 1, 2010 Order Confirmng the

Sal e of the Forecl osed Property

The circuit court's July 1, 2010 order granting U S.
Bank's notion to confirmthe sale of the forecl osed property is
not an appeal able order. HRS § 667-51(a)(2) (Supp. 2010)
authorizes a party in a foreclosure action to assert an appeal

3...continued)
explained in BDM_ Inc. v. Sageco, lInc., 57 Haw. 73, 76, 549 P.2d 1147, 1150
(1976), "[t]lhe nmere fact that the nondefaulting party will be required to

prove his case without the inhibiting effect of the default upon the
defaulting party does not constitute prejudice which should prevent a
reopening. "
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froma judgnment on a decree of foreclosure.* However, HRS § 667-
51(a)(2) does not authorize the appeal fromthe order confirmng
the sale of foreclosed property in this case. The circuit court
has not reduced the July 1, 2010 order to a separate HRCP Rul e
54(b) certified judgnment, as set forth in HRS § 667-51(a)(2).
The July 1, 2010 order granting U S. Bank's notion to
confirmthe sale of the foreclosed property is also not
appeal abl e pursuant to HRS 8 641-1(a) (Supp. 2010), a statute of
nore general application that authorizes appeals from"final
judgnents, orders, or decrees[.]" In its application of HRS
8 641-1(a) to foreclosure cases, the Hawai ‘i Suprene Court has
noted that an appeal from"matters subsequent to the forecl osure
decree, such as the confirmation of sale . . . have to wait unti
entry of the circuit court's final order in the case.”
Beneficial Haw., Inc. v. Casey, 98 Hawai ‘i 159, 165, 45 P.3d 359,
365 (2002) (citation omtted). The July 1, 2010 order confirmng

N [§ 667-51] Appeals. (a) Wthout limting the class of
orders not specified in section 641-1 from which appeals may al so
be taken, the following orders entered in a foreclosure case shal
be final and appeal abl e:

(1) A judgnment entered on a decree of foreclosure
and if the judgnment incorporates an order of
sal e or an adjudication of a novant's right to a
deficiency judgnment, or both, then the order of
sale or the adjudication of liability for the
deficiency judgnent also shall be deemed fina
and appeal abl e;

(2) A judgnment entered on an order confirm ng
the sale of the foreclosed property, if
the circuit court expressly finds that no
just reason for delay exists, and
certifies the judgnment as final pursuant
to rule 54(b) of the Hawaii rules of civi
procedure; and

(3) A deficiency judgment; provided that no
appeal from a deficiency judgnment shal
raise issues relating to the judgnment
debtor's liability for the deficiency
judgment (as opposed to the amount of the
deficiency judgnment), nor shall the appea
affect the finality of the transfer of
title to the foreclosed property pursuant
to the order confirm ng sale.

(Emphasi s added.)
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the sale of the forecl osed property contenplates the possible
entry of other orders and also indicates a |likely deficiency, and
is therefore not the last and final order in this foreclosure
case. Consequently, the July 1, 2010 order confirm ng the sale
of the foreclosed property is not an appeal abl e order under
either HRS § 641-1(a) or HRS § 667-51(a)(2).
C. The Gircuit Court's July 12, 2010 Order G anting

Sal vacion's Enmergency Mdtion for Stay Pendi ng Appeal

As we previously noted in denying Sal vacion's notion
for emergency stay brought pursuant to HRAP Rule 8, Sal vacion
fails to denonstrate that the circuit court abused its discretion
in setting a supersedeas bond in the anpbunt of $693,805.34.° The
anmount of a bond sufficient to protect the rights of an appellee
is conmmtted to the sound discretion of the trial court.
Mdkiff, 58 Haw. at 550, 574 P.2d at 131. A court has the
i nherent discretion and power to allow for flexibility on the
determ nation of the nature and extent of the security required
to stay execution of a judgnment pending appeal and can allow an
alternative to a supersedeas bond. Shanghai Inv., Co. v. Alteka
Co., 92 Hawai ‘i 482, 503, 993 P.2d 516, 537 (2000), overruled on
other grounds by Blair v. Ing, 96 Hawai ‘i 327, 31 P.3d 184
(2001). However, the burden to provide a secure alternative

rests on the judgnent debtor. 1d. (citation omtted).

In the instant case, Sal vacion sought the stay by
offering monthly rental paynents during the pendency of the
appeal as security, while she remained in possession of the
property. Further Salvacion rejected the circuit court's
suggested alternative of a | ower supersedeas bond, along with

In her briefings to this court, Salvacion asserts that a single judge
of this court denied her motion for a stay and that she is entitled to have a
full panel of this court review the issue on appeal. Salvacion's assertion,
however, is erroneous. A full three-judge panel of this court considered the
notion as indicated in footnote 1 of our August 19, 2010 Order.
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rental paynents.

Under these circunstances,

we cannot concl ude

that the circuit court abused its discretion in granting the stay

conditi oned on a supersedeas bond of $693, 805. 34.

Accordi ngly,

we affirmthe circuit court's July 12, 2010 order granting

Sal vacion's energency notion for stay pendi ng appeal.

| V.

For the aforenentioned reasons,

Concl usi on

with regard to the

circuit court's June 2, 2010 order denying Sal vaci on's request

for HRCP Rule 60(b) relief,

of relief under subsections (1) and (4),

we affirmthe circuit court's deni al

but remand for further

proceedi ngs on Salvacion's claimfor relief under the catch-al

provi si on of subsection (6).

W also affirmthe circuit court's

July 12, 2010 order granting Sal vacion's enmergency notion for

stay pendi ng appeal .

G ven our ruling as to the HRCP Rul e 60(b) (6)
proceedi ngs as to the forecl osure shal
the circuit court's ruling on the HRCP Rul e 60(b) (6)

further

r emand.

DATED: Honol ul u, Hawai ‘i,
Gary Victor Dubin
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