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NO. 29218
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ClVIL NO 04-1-0062K

ASSCCl ATI ON OF APARTMENT OANERS OF KEAUHOU
KONA SURF & RACQUET CLUB, INC. a Hawai ‘i non-profit corporation,
Pl aintiff-Appellee/ Cross-Appel | ant,

V.

ANN SHANNON BOWERS, AS TRUSTEE OF THE ANN SHANNON BOWERS
REVOCABLE TRUST OF 1995, DATED DECEMBER 16, 1995,
JAMES AUSTI N BONERS, and JOHN and MARY DCES 1-10, and
DCOE CORPORATI ONS, PARTNERSHI PS, or OTHER ENTI TI ES 1- 10,
Def endant s- Appel | ant s/ Cr oss- Appel | ees.

ClVIL NO 06-1-0010K

ANN SHANNON BOWERS, AS TRUSTEE OF THE ANN SHANNON BOWERS
REVOCABLE TRUST OF 1995, DATED DECEMBER 16, 1995 and
JAMVES AUSTI N BOVNERS, Plaintiffs-Appellants/Cross-Appell ees,
%

ASSOCI ATI ON OF APARTMENT OANERS OF KEAUHOU
KONA SURF & RACQUET CLUB, INC., a Hawai ‘i non-profit corporation,
Plaintiff-Intervener,

V.
ROBERT A. SCHOOLEY and PHYLLIS J. SCHOOLEY, Defendants.
APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T

VEMORANDUM OPI NI ON
(By: Nakamura, C. J., and Fujise, J., with
Fol ey, J., concurring and di ssenting)

Def endant s- Appel | ant s/ Cr oss- Appel | ees Ann Shannon
Bowers (Ann), as Trustee of the Ann Shannon Bowers Revocabl e
Trust of 1995, Dated Decenber 16, 1995, and Janes Austin Bowers
(collectively, the Bowers) appeal fromthe Amended Fi nal Judgnent
(Amended Final Judgnent) filed on Septenber 9, 2008 in the
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Circuit Court of the Third Circuit (circuit court)! in
consolidated G vil Nos. 04-01-062K and 06-1-010K. Plaintiff-
Appel | ee/ Cross- Appel | ant Associ ati on of Apartnent Omers of
Keauhou Kona Surf & Racquet C ub, Inc. (AQAO cross-appeals from
t he Arended Final Judgnent. The circuit court entered judgnent
in favor of AQAO and agai nst the Bowers pursuant to AOAO s
February 22, 2008, Mdtion for Summary Judgnent (AQCAO s MSJ) on
AQAO s Conplaint in Intervention (AOAO s Conplaint in
Intervention) filed in Gvil No. 06-1-010K on May 2, 2006. The
Amended Final Judgnent provides the follow ng:

In accordance with Rule 58 of the Hawaii Rul es of
Civil Procedure [(HRCP)] and pursuant to the Stipulation for
Di smissal with Prejudice of All Claims and All Parties in
Civil 04-1-062K filed with this Court on February 1, 2008
[(Stipulation to Dism ss 04-1-062K)], which dism ssed all
claim between [AOCAQ], a Hawaii non-profit corporation .
and [the Bowers] except for claims for attorneys' fees:

And further pursuant to the Findings of Facts [sic],
Concl usi ons of Law, and Order filed on April 22, 2008
("Order") and the Consolidated Order Granting [ AOAQ] and
[the Bowers'] Motion[s] for Award of Attorneys' Fees and
Costs filed July 10, 2008 [(Order Re Fees/Costs)], Judgnment
is hereby entered in favor of [AOAQ] and agai nst the Bowers
as to [AOAO s] Complaint [in] Intervention in Civil Number
06-1-101K as foll ows:

1. Sunmmary Judgment is hereby entered in favor of
[ ACGAO] and against all other Defendants as to [ AOAO s MSJ]
seeking declaratory relief and that all identified
unaut hori zed and illegal alterations and additions nade to
the common el enents at the Project over the past thirty
years, as identified in Schedules "A" and "B" (attached as
Exhibit "F" to said motion), have been properly approved by
the owners at the Project through a Grandfathering Amendment
in accordance with [ ACGAO s] Restated Declaration and Amended
Byl aws, as well as Hawaii Statutory | aw.

2. [AOAQ] shall anend the Restated Decl aration and
Condom ni um Map(s), where appropriate, to accurately reflect
the alterations and amendnents as identified on Schedul e
"B

3. [ACAQ] is entitled to an award of attorneys' fees
and costs in the amount of $3,744.00 in filing a reply
memor andum i n support of [AOAO s MSJ] pursuant to the Order
filed on April 22, 2008.

4. [AOAQ] substantiated its clainms against the Bowers
as more fully set forth in the Order. . . . Accordingly,
[ ACGAO s] Motion for Attorneys' Fees and Costs is granted and
t he Bowers shall pay [AOAO s] reasonable attorneys' fees in
t he amount of $121,778.51 and costs in the amount of

1 The Honorable Ronald Ibarra presi ded.
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$1, 359. 49 pursuant to the [Order Re Fees/Costs] filed on
July 10, 2008.

5. The Bowers substantiated their clains against
[ AGAQO] as nore fully set forth in the Order. .
Accordingly, the Bowers' Motion for Award of Attorney's Fees
and Costs is granted and [ AOCAQ] shall pay the Bowers
reasonabl e attorneys' fees in the amount of $122,593.00 and
costs in the amount of $7,026.62

6. As both parties have substantiated their clainms
pursuant to Section 514A-94 of the Hawaii Revised Statutes
[(HRS)] with a total of $123,138.00 in attorneys' fees and
costs awarded to [ AOCAO] and $129,691.62 in attorneys' fees
and costs awarded to [the Bowers];

IT IS HEREBY ORDERED; the difference in the awards
bei ng $6,481.62 is GRANTED in favor of the Bowers. The
award of $6,481.62 granted in favor of [the] Bowers is
hereby reduced by [ AOAO s] award of attorneys' fees and
costs in the amount of $3,744.00 in filing a reply
memor andum i n support of [AOAO s MSJ] on its Conplaint in
Intervention. Accordingly, the difference in the awards
being $2,737.61 is GRANTED in favor of the Bowers.

This Court expressly directs that this Judgment is
entered as a final judgnment pursuant to Rule 54(b) of the
[HRCP] as there is no just reason for delay and it resolves
all clainms against all parties of this consolidated action
Civil No. 04-1-062K and Civil No. 06-1-010K

On appeal, the Bowers contend the circuit court erred

(1) denying their Decenber 18, 2007, "Motion for
Summary Judgnent as to Civil No. 04-1-0062K" (Bowers' 12/18/07
MBJ) based on a finding that a "scintilla of evidence" supporting
AQAO s opposition to the notion was sufficient to deny the
not i on;

(2) finding that certain emails submtted by themin
support of their July 2, 2007 "Mtion for Summary Judgnent as to
Cvil No. 04-1-062K" (Bowers' 7/2/07 MSJ) were inadm ssible for
| ack of foundation and in denying the notion;

(3) issuing the April 22, 2008, "Findings of Facts,
Concl usi ons of Law and Order Granting [ AOAO s MSJ]"
(FOF/ COL/ Or der) ;

(4) denying their May 2, 2008, notion for
clarification of the FOF/ COL/ Order (Bowers' Motion to Carify
FOF/ COL/ Or der) ;

(5) issuing the Order Re Fees/Costs;
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(6) denying their July 15, 2008, notion for
reconsi deration of the Order Re Fees/Costs (Bowers' Mdtion to
Reconsi der Order Re Fees/ Costs);

(7) issuing the Anended Fi nal Judgnent;

(8) making findings in the FO-/ COL/ Order regarding the
parties' "Settlenment Agreenent” in excess of the court's subject
matter jurisdiction because the "Settl ement Agreenent"” was not
directly related to ACAO s Conplaint in Intervention filed My 2,
2006, in Cvil No. 06-01-010K;

(9) finding that the "Settl enent Agreenent"” precluded
them fromchall enging the validity and enforceability of a
"grandfat hering amendnent” (G andfathering Arendnent) to the
"Rest ated Decl arati on of Condom nium Property Regi ne of Keauhou
Kona Surf & Racquet Cub, Inc.” (Restated Declaration) and the
"Amended Byl aws of Association of Apartnment Owmers of Keauhou
Kona Surf & Racquet Club, Inc., a Hawaii Nonprofit Corporation”
(Amended Byl aws) (the Restated Decl arati on and Arended Byl aws are
referred to collectively as the "governing docunents");

(10) finding that the terns of the "Settl enent
Agreenent” precluded them from opposi ng AQAO s MSJ;

(11) finding that they waived their legal right to
chal l enge the validity and enforceability of ACAO s Restated
Decl arati on and Arended Byl aws by the terns of the "Settl enent
Agreenent " ;

(12) assum ng subject matter jurisdiction regarding the
validity of the Restated Declaration and anendnents to the
Rest at ed Decl arati on and Anrended Byl aws;

(13) finding that the Restated Decl aration, anmendnents
to the Restated Declaration and Amended Byl aws and the
G andf at heri ng Anendnent are valid and were properly adopted,;

(14) retroactively applying HRS 88 514A-11(11), 514A-
82(b)(2), 514B-22, 514B-23, 514B-109, 514B-140(b), and 514B-
140(c);

(15) authorizing ACGAO to convert common el enents to
limted common el enents, thereby altering AOAO s owners
undi vided interest in the whole, contrary to Hawai ‘i | aw.
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(16) awarding attorney's fees to AOAO i ncl uding
attorney's fees for preparing and filing a reply nmenorandumin
support of AQCAO s MJ;

(17) reducing the anount of attorney's fees and costs
awarded to the Bowers and failing to provide an explanation for
the reduction in the attorney's fees and costs requested by the
Bowers; and

(18) denying their August 20, 2008, "Mdtion for
Fi ndi ngs of Fact and Conclusions of Law for O der Denying Mtion
for Reconsideration of [Order Re Fees]" (Bowers' Motion for
FOF/ COL Re Order Denying Bowers' Mdtion to Reconsider Order Re
Fees/ Cost s) .

The Bowers request that we do the foll ow ng:

1. Remand this case for entry of an order granting
t he Bowers' 12/18/07 MSJ;?

2. Remand this case for entry of an order granting
t he Bowers' 7/2/07 MSJ;3

3. Remand this case for entry of an order denying
AOAO s MBJ;

4. Remand this case for entry of an order denying the
FOF/ COL/ O der;

5. Remand this case for entry of an order granting

the Bowers their reasonable attorney's fees in the anount
requested in their May 23, 2008, Mdtion for Award of Attorney's
Fees and Costs (Bowers' Fees/ Costs Mdtion);

6. Reverse and vacate the Anended Final Judgnent;*

2 The Bowers refer to a motion for summary judgment (MSJ) filed on

February 1, 2008, but no such motion was filed on that date. However, the
circuit court's "Order Denying [the Bowers'] Motion for Summary Judgnent as to
Civil No. 04-1-0062K," filed on December 18, 2007 (Order Denying Bowers'

12/ 18/ 07 MSJ) was filed on February 1, 2008. W deduce that the Bowers mean
to refer to the Bowers' 12/18/07 MsSJ.

8  The Bowers refer to a notion for summary judgment filed on August 9,

2007, but no such motion was filed on that date. However, the circuit court's
"Order Denying [the Bowers'] Motion for Summary Judgment as to Civil No. 04-1-
0062K Filed on 7/2/2007" (Order Denying Bowers' 7/2/07 MSJ) was filed on
August 9, 2007. We deduce that the Bowers nean to refer to Bowers' 7/2/07
MSJ.

4 The Bowers m st akenly state the date of the Amended Fi nal Judgnment

as Septenmber 8, 2008, instead of the correct date of Septenber 9, 2008.

5
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7. Reverse the May 27, 2008, order denying their
Motion to Carify FOF/ COL/ Order (Order Denying Bowers' Mtion to
Clarify FOF/ COL/ Order);

8. Reverse the Order Re Fees/ Costs;

9. Reverse the August 11, 2008, order denying their
nmotion for reconsideration of the Order Re Fees/Costs (O der
Denyi ng Bowers' Mbdtion to Reconsider Order Re Fees/Costs); and

10. Reverse the Septenber 8, 2008, order denying
their Motion for FOF/ COL Re Order Denying Bowers' Mtion to
Reconsi der Order Re Fees/Costs (Order Denying Bowers' Motion for
FOF/ COL Re Order Denying Bowers' Mdtion to Reconsider Order Re
Fees/ Cost s) .

On cross-appeal, AQAO contends the circuit court erred
by awarding attorney's fees and costs to the Bowers and requests
that we reverse the portions of the Order Re Fees/Costs and the
Amended Fi nal Judgnent awardi ng such fees and costs.

For the reasons set forth bel ow, we vacate the portions
of the Anmended Final Judgnent that awarded attorney's fees and
costs to AQAO and that awarded attorney's fees and costs to the
Bowers, and we remand the case for further proceedings. W
affirmthe Anended Fi nal Judgment in all other respects.

| . BACKGROUND

Thi s appeal and cross-appeal arise out of two civil
cases, Cvil Nos. 04-1-062K and 06-1-010K, which the circuit
court consolidated. The circuit court summari zed the factual

background in this case in its FOF/ COL/ Order as foll ows:
FI NDI NGS OF FACT

A. Parties

1. [AGAOQ] is a Hawaii nonprofit corporation
compri sed of the apartnment owners of the Keauhou Kona Surf &
Racquet Club (KKSRC) and existing under and by virtue of
Chapters 514A and 514B, [HRS], as amended, with its
princi pal place of business in the County and State of
Hawai i .

2. The KKSRC condom ni um project consists of 193
apartments in several buildings |ocated in Keauhou, North
Kona, County and State of Hawaii (the "Project").

3. Def endants Bowers are the owners of three

apartments at the Project. Only Apartment Nos. 50 and 180
are relevant to the instant |awsuit.

6



NOT FOR PUBLICATION INWEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

4. The Bowers purchased their first apartment
(Apartment No. 180) in June 1995 and purchased Apartment 50
in 2000.

5. Def endants Robert and Phyllis School ey

(collectively, "the School eys") are the owners of Apartnment
No. 6 in the Project.

B. Governi ng Docunents

6. Al'l apartments in the Project are subject to the
[ Rest at ed Decl arati on] and the [Amended Byl aws].

a. Rest at ed Decl arati on, As Anmended

7. The ternms "Apartment”, "Conmon El enments" and
"Limted Common El ements" are defined in Sections 4, 5 and 6
of the Restated Declaration in pertinent part as follows:

a. Apartment: "There are hereby established one
hundred ninety-three (193) freehold estates in the
spaces within the perinmeter walls, floors and ceilings
of the 193 apartnments in said buildings. The 193
apartments shall not be deemed to include the

undecor ated or unfinished surfaces of the perimeter
walls or of the interior |oad-bearing walls, the
floors and perimeter ceilings surroundi ng each
apartment . . . all of which are common el enents as
provi ded in Paragraph 5 hereof."”

b. Common El ements: "Common el ements include

among ot her things. 'All foundations, colums,

gi rders, beams, supports, main walls, roofs, entrances
and exists [sic] of said buildings."

C. Limted Comon Elements: "[L]imted conmon

el ements of KKSRC includes 'All other common el ements
of the project which are rationally related to |ess
than all of said apartments shall be limted to use of
such apartments.'"

8. Section 9 of the Restated Declaration states in
part:

The purposes for which said buildings and ot her
i nprovenments and each of the apartments are intended
and shall be restricted as to use are as foll ows:

a. The common interest and easenents appurtenant to
each apartment shall have a permanent character, shal
not be altered without the consent of all owners of
apartments affected thereby and Lessor as expressed in
an amendment to this Declaration duly recorded

b. The common el enents shall remain undivided, and
no right shall exist to partition or divide any part
t hereof except as provided by said Condom ni um
Property Act.

C. Each apartnment owner may use the common el enents
in accordance with the purposes for which they were
intended without hindering or encroaching upon the
lawful right of the other apartment owners, subject to
the right of the board of directors, herein called
"Board," upon the approval of the owners of
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seventy-five per cent of the comon interests, to
change to use of the common el ements

9. Section 10 of the Restated Declaration states in
part that "operation of the project and maintenance, repair,
repl acement and restoration of the common elements, and any
additions and alterations thereto, shall be in accordance
with the provisions of said Condom nium Property Act H. R.S.
Chapter 514A, this Declaration, and the Byl aws. L

10. Section 16 of the Restated Decl aration, states,
in pertinent part:

Restoration or replacement of the project or of any
bui |l di ng, swi nmi ng pool, or other facility or
construction of any additional building or structura
alteration or addition to any structure, different in
any material respect from said Condom nium Maps of the
protect, shall be undertaken by the Association or any
apartment owners only pursuant to an amendment of the
Decl aration, duly executed by or pursuant to the
affirmative vote or written consent of not |ess than
seventy-five percent (75% of the apartment owners,
provi ded, however, that any such restoration

repl acement, or construction shall not alter any
apartment owner's undivided interest in the conmon

el ements of the project. Any such restoration

repl acement or construction shall be in accordance
with conmpl ete plans and specifications therefore first
approved in writing by the Board, and promptly upon
conmpl eti on of such restoration, replacement or
construction, the Association shall duly record or
file of record such amendment together with a conplete
set of floor plans of the project as so altered,
certified as built by a registered architect or

prof essi onal engineer.

b. Amended Byl aws

11. Sections 8.03 and 8.06 of the Amended Byl aws
provide in pertinent part:

Byl aw Section 8.03: No member or occupant of a
member's apartnment shall: (1) Erect or place in the
project any building, structure, fence or walls, or
make any addition or alteration to any common el ement
of the project . . . except in accordance with plans
and specifications, including a detailed plot plan
prepared as required by the board of directors and

al so approved by a majority of the apartment owners,
or by any |l arger percentage required by |law or the
decl aration and by all owners of apartments thereby
directly affected; (2) Place, store or maintain in the
hall, | obbies, stairways, wal kways, grounds, parking
areas, recreational areas, or other common el enents
any furniture, packages or objects of any kind or

ot herwi se obstruct transit through the common

el ement s.

Byl aw Section 8. 06: No menber shall do any work which
coul d jeopardize the soundness or safety of the
project, reduce the value thereof, impair any easement
or add any material structure without the prior
consent of 75 percent of the members, together with
the consent of all menmbers whose apartnments or
appurtenant limted common el ements are directly

8
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af fect ed. Nonmat eri al structural additions to the
common el ements or additions to or alternations of an
apartment made within the apartment, or within a
limted common el ement appurtenant to and for the
exclusive use of the apartment, shall require approva
only by the board and the percentage of the menmbers as
may be required by the declaration or byl aws.

C. Statutory Requirenents

12. H R S. 8 514A-88 provides in part that "each
apartment owner . . . shall conmply strictly with the byl aws
and . . . the covenants, conditions, and restrictions set
forth in the declaration.” In turn, H RS 8 514A-89 states
t hat :

(a) No apartment owner shall do any work which could

j eopardi ze soundness or safety of the property, reduce
the value thereof, or inpair any easenment or
her edi t ament .

(b) No apartment owner shall add any materia
structure . . . without first obtaining in every such
case the consent of seventy-five percent of the
apartment owners, together with the consent of al
apartment owners whose apartments or |limted comon
el ements appurtenant thereto are directly affected

(c) Nonmat eri al structural additions to the comon
el ements, including, without limtation, additions to
or alterations of an apartment made within the
apartment or within a limted common el enent
appurtenant to and for the exclusive use of the
apartment shall require approval only by the board of
directors of the association of apartment owners and
such percentage, nunber, or group of apartment owners
as may be required by the declaration or byl aws.

13. [ACAQ] filed a law suit [Conplaint for
Decl aratory and Injunctive Relief, Breach of Covenants and
Damages (AOAO s 04-1-062K Conplaint)] against the Bowers
ari sing out of the unauthorized and illegal alterations and
additi ons made to Apartments 50 and 180

D. The Bowers['] Apartnents

14. The Bowers made the followi ng additions or
alterations to the common el ements surroundi ng Apartment
No. 180: (a) poured a new cement foundation and expanded
the kitchen footprint by approximtely 21 sq. ft.; (b) used
"6 X 6 structural posts for the new kitchen wall that is
approxi mately 14" thick; (c) changed the existing jalousie
Makai wi ndows with vinyl double hung wi ndows and storm
shutters with a coordinated | anyard operating system (d)
rebuilt the Makai second floor wall so that it is
"approxi mately 8" thick"; (e) used nonconform ng exterior
siding for the rebuilt Makai wall; and, (f) constructed a
roof overhang over the expanded Makai kitchen wall

15. The Bowers made the followi ng additions or
alterations to the common el enments surroundi ng Apartment 50:
(a) constructed a new roof overhang above the first floor
Il anai sliding glass door; (b) extended the first floor
concrete | anai beyond its original size by approximtely
67.5 square feet; and (c) constructed and placed a storage
cabi net outside their apartment within the common el ements.

9
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16. The Bowers admt that: (a) they performed
alterations and additions to Apartment Nos. 50 and 180; (b)
there [sic] alterations and additions involve converting
common elements to limted common el enments; (c) they only
obt ai ned approval of the [ AOCAO] Board of Directors [(the
Board or the AOAO Board)] concerning these alterations and
i mprovements; and (d) they never received the requisite
owner approval and consent required by [AOAO s] governing
documents and Hawaii | aw.

(Enmphasis in original; footnotes, record references, and brackets
inoriginal omtted; sonme ellipsis points added.)

A AOAO S 04- 1- 062K COVPLAI NT

On May 6, 2004, AQAO filed AOCAO s 04-1-062K Conpl ai nt.
AQAO al l eged that the Bowers' Units 50 and 180,°% like all units
in the Project, were subject to the governing docunents. AQAO
all eged that the Bowers had violated the terns of the governing
docunents and HRS 88 514A-88 and 514A-89 by (1) "caus[ing]
alterations and nodifications to be nade to the common el enents,
limted comon el enents, and to Apt. 50, including building a
roof, pouring a concrete slab, and renoving interior walls
wi t hout building permts or approval of the Board of Directors
[ (the Board)] and apartnment owners of KKSRC ;]" and (2)
"caus[ing] alterations and nodifications to be nade to the common
el ements and to Apt. 180, including building a new roof, pouring
a concrete slab, expanding the interior space of the apartnent
into the common area, and replacing wi ndows with nonconform ng
w ndows, w thout approval of [the Board] and apartnent owners of
KKSRC .]" AQAO requested, anong other things, that the Bowers be
ordered to renedy all violations of the governing docunents by
removing all non-conform ng alterations and nodifications to
conply with the governi ng docunents; that the circuit court issue
an injunction restraining and enjoining the Bowers from conti nued
and further breaches of the governing docunents and applicable
|l aw, and that AQAO be awarded its attorney's fees and costs.

5> The properties at the Keauhou Kona Surf & Racquet Club (KKSRC)

condom ni um project (the Project) owned by the Bowers are variously referred
to in the proceedi ngs below as, e.g., "Apartment Nos. 50 and 180," and "the
apartments owned by the Bowers." The properties at KKSRC owned by other
people are referred to as "apartment[s]," "units," and "apartnment unit[s]."
For the sake of simplicity, in our background sunmary and di scussion of this
case, we refer to the Bowers' properties as "Units 50 and 180" and other KKSRC
owners' properties as "units."

10
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On May 25, 2004, the Bowers filed an answer to AQAO s
04- 1- 062K Conpl aint. As defenses to AOAO s 04-1- 062K Conpl ai nt,
the Bowers all eged, anong other things, that ACAO s failure to
enforce the restrictions in the governing docunents agai nst ot her
unit owners precluded ACAO fromenforcing the restrictions
agai nst the Bowers based on the theories of estoppel,
acqui escence, waiver, and abandonnent. The Bowers al so asserted
a count ercl ai m agai nst AQAQO. ¢

B. THE BONERS' 06- 1- 010K COVPLAI NT

On April 16, 2007, the Bowers filed a "First Amended
Compl aint for Declaratory and Injunctive Relief in Cvil No. 06-
1- 010K Fil ed January 13, 2006" (Bowers' 06-1-010K Conpl aint),
agai nst the School eys, who owned a unit in the Project, for
converting common elenents to limted conmon el enments w thout the
consent of KKSRC owners, in violation of the Restated Declaration
and the HRS.

C. AOAO S MOTI ON TO | NTERVENE AND COVPLAI NT I N

| NTERVENTI ON

On March 23, 2006, AQAO filed a notion to intervene in
Cv. No. 06-1-010K. The circuit court granted the notion.

On May 2, 2006, ACAO filed a Conplaint in Intervention,
seeki ng, anong other things, a global resolution and decl aratory
relief as to any identified inproper alterations and additions
made to the common el enents at AQAO by KKSRC owners, including
i nproper alterations and additions nmade by the Bowers and the
School eys, in accordance with the aws of the State of Hawai ‘i
and t he governi ng docunents.’” AQAO al so asked for attorney's

5 The counterclai m was subsequently di sm ssed pursuant to an October 25
2006, "Settlenment, Release, and Indemity Agreement" entered into by the
parties. The counterclaimand its dism ssal are not pertinent to this appea
and will not be further discussed

” The changes the Bowers, the School eys, and other KKSRC unit owners
made to KKSRC units are variously referred to in the proceedi ngs bel ow as,
e.g., "alterations and additions," "alterations and nodifications,"”
"alterations and inprovenments,"” "improvenents," and "alterations and rebuild."
For the sake of simplicity, we generally refer to the changes as "alterations
and additions" in our summary of the background and di scussion of this case
The Conmplaint in Intervention only referred specifically to alterations and
additi ons made by the School eys, but the alterations and additions by the
Bowers were included by the reference to "simlarly situated modifications
caused by ot her KKSRC owners."

11
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fees and costs. On May 30, 2006, the Bowers filed a response
requesting that the Conplaint in Intervention be dismssed and
the relief requested be denied.

D. THE BOWERS' 7/2/07 MSJ

In the Bowers' 7/2/07 MsJ, they argued, anong ot her
t hi ngs, that AOQAO was estopped frommaintaining its action as set
forth in ACAO s 04-1-062K Conpl ai nt because (1) the Board
approved the alterations and additions of Units 50 and 180, and
(2) AQAO could not enforce against them provisions of the
governi ng docunents that it had failed to enforce agai nst other
owners of KKSRC units who had collectively coonmtted over 1,000
violations. In support of the Bowers' assertion that the Board
had approved their alterations to Units 50 and 180, they attached
as exhibits purported copies of email exchanges between Ann and
"Tom Bar bara Koontz" (the Koontz e-mails). |In an attached
affidavit, Ann identified the e-mails and stated that they
represented e-mail correspondence between her and Tom Koontz (the
presi dent of AOAO) regarding ACAO s approval of inprovenments to
Units 50 and 180.

On July 17, 2007, AQAO filed a nmenorandumin
opposition. AQAO argued that the estoppel doctrine did not
apply, there was no proof of reasonable reliance by the Bowers,
statutory |aw did not support the Bowers' argunent that the
governi ng docunents were unenforceable, the Bowers were
judicially estopped fromclaimng that the governing docunents
wer e unenforceable, and there was no proof that the benefits of
t he governing docunents had been abandoned. AQAO al so argued
that the copies of the Koontz e-mails the Bowers attached to
their notion were inadm ssible.

On July 20, 2007, the Bowers filed a reply to the
menor andum i n opposition. They argued, anong other things, that
the Koontz e-mails were adm ssi bl e because Ann had aut henti cat ed
them by identifying them Ann's nane and e-mail address were on
them Tom Koontz's e-mail address appeared in them and the e-
mai | s contained informati on known to Ann. The Bowers mai nt ai ned
that the Koontz e-mails were not hearsay because, anong ot her
t hi ngs, Tom Koontz was dead and therefore unavail able, and the e-
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mai | s constituted adm ssions because at the tinme Tom Koontz sent
them he was President of AQAO and, as such, an agent of AQAQ

On July 25, 2007, the circuit court held a hearing on
the Bowers' 7/2/07 MSJ and orally found: "[T]here's a genuine
issue of material fact as to the scope of approval, if any, given
in the Koontz e[-]mails. The Court certainly finds there's a
genui ne issue of material fact as to the foundation for the
adm ssion of the Koontz e-mails and al so whether the Bowers'
reliance on the Koontz e-nmails [was] reasonable.”™ The circuit
court then denied the Bowers' 7/2/07 MSJ.

On August 9, 2007, the circuit court filed its O der
Denyi ng Bowers' 7/2/07 MsJ.

E. CASES CONSCLI DATED

On July 28, 2006, by "Stipulation to Consolidate Cases;
Order," the circuit court consolidated G vil No. 04-1-062K with
Cvil No. 06-1-010K.

F. AQAO S | NVESTI GATI ON | NTO KKSRC OANER VI CLATI ONS

The circuit court provided the follow ng factual
background in the FOF/ COL/ Order regardi ng ACAO s G andf at hering

Amendnent :

E. [ACAO s] Investigation in Violations by KKSRC
Owner s

17. Someti me during early spring 2005, [AOAQ] began
informal discussions regarding alterations and additions
made to the common el ements at the Project by other KKSRC
owners in violation of [AOCAO s] governing documents and
statutory | aw.

18. On or about July 7, 2005, the Bowers sent demand
letters to numerous apartment owners at the Project
requiring the renoval of all unapproved alterations and
additions to the common el ements at the Project or face
being identified in an enforcement action

19. On or about July 11, 2005, the Bowers provided
[ACAO] with a spreadsheet listing approximately 117
apartments at the Project . . . that violate the provisions

relating to the common el ements contained in the [governing
documents] (the "Initial List of Violations").

20. Based upon the Bowers' allegation of widespread
vi ol ations by other owners at the Project, [AOAQ] instituted
the following formalized process(es):

(1) Identification of all alterations and additions
to the common el ements that have occurred at [the
Project] over its approxi mte 30-year existence that
may be in violation of [AOAO s] governing documents
and/ or statutory requirenents;
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(2) Notification to apartment owners of the gl oba
resol ution process and that [AOAQ] is offering amesty
to owners for their participation and reporting of any
interior alterations and additions of the comon

el ements they have nmade or are aware of;

(3) Det ermi nati on of whether any of the identified
alterations and additions to the conmmon el ements are
mat eri al or nonmaterial in nature, and whether any of
the alterations and additions jeopardize the
structural integrity of the project; and finally;

(4) Presentation of the identified alterations and
addi tions of the common elements to the owners at the
Project, and requesting that they vote on whether to
approve the alterations and additions to remain by
amendi ng the governi ng documents, where appropriate

21. In furtherance of the aforementioned process, a
series of lists were developed in accordance with the
approval criteria set forth in the [governing documents], as
well as all relevant statutory requirenments, to be utilized
in evaluating every identified unauthorized and illega
alterations and additions to the common el ements at the
Project, including the apartments owned by the Bowers ("List

of Alterations").

22. The Lists of Alterations were provided to the
Bowers for review and comment. In response, the Bowers
provi ded an addendum to their initial list of 117

vi ol ati ons, which contained over eleven hundred all eged
viol ati ons at the Project (the "Addendunt).

23. [ AGAQ] performed at |east three separate site
investigations as to every apartment identified by the
Bowers on their initial List of Violations and the Addendum
before finalizing the Lists of Alterations for subm ssion to
all apartment owners.

F. Witten Approval of the Grandfathering Amendment
by the KKSRC Owners
24, After categorizing the identified unauthorized
and illegal alterations and additions to the common el enents

at the Project using the criteria set forth in the Lists of
Al terations, [AOAOQ] prepared two lists for subm ssion to the
owners of the Project for approval of the Grandfathering
Amendnment; one for non-material alterations and additions
that requires not |less than 50% owner approval and anot her
for material alterations and additions that requires not

|l ess than 75% owner approval (Schedules "A" and "B",
respectively).

25. A Witten Approval of Alterations/Additions,
including Schedules "A" and "B", was sent to every owner at
the Project in early Decenmber 2007 requesting that they vote
on whether to approve the identified unauthorized and
illegal alterations and additions and permt said
alterations and additions to remain by amending the
governi ng docunments, where appropriate ("Consent Fornt).

26. [ AGAQO] through its managi ng agent, Certified
Management, Inc. ("CM "), collected all Consent Forms turned
in by the owners at the Project and tabulated the percentage
approval for every apartnment |listed on Schedules "A" and "B"
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by addi ng the common interest percentage ("CIP") for each
apartment unit that casted [sic] a vote

27. Every apartment unit identified on Schedule "A"
received not | ess than 50% owner approval and every
apartment unit identified on Schedule "B" received not |ess
t han 75% owner approval, including the apartments owned by
the Bowers, which are the subject of Civil No. 04-1-062K
More particularly, the alterations and additions made to
Apartment 50 (identified on Schedule "A") received not |ess
than 79% owner approval and the alterations and additions
made to Apartment 180 (identified on Schedule "B") received
not |l ess than 77% owner approval

(Record reference and citations omtted.)

G BOWNERS' 12/18/07 NMsJ

In the Bowers' 12/18/ 07 MSJ, they argued that AQAO
should not be allowed to bring the clains in AOAO s 04-1-062K
Conpl ai nt because AQAO had abandoned and waived any right it may
have had to enforce the governing docunents agai nst them when
AQAO al | owed or otherw se acqui esced in hundreds of alterations
and additions nmade to other KKSRC units in violation of the
governi ng docunents. The Bowers asserted that in bringing about
t he G andfathering Amendnent, AQAO had admtted that at |east 266
alterations and additions in violation of the governing docunents
had been nmade to 126 KKSRC units since 1978.

On January 2, 2007, AQAO filed a nmenorandumin
opposition to the Bowers' 12/18/ 07 MSJ, arguing that the Bowers
failed to introduce

any adm ssible evidence, |let alone clear and convincing
evidence, to denonstrate that past violations have been so
substantial or of such magnitude that the restrictions
contained in the [governing documents] are [sic] no |onger
have val ue or useful ness, or that they have beconme so
burdensome as to defeat the object and purpose of the
restrictive covenant. On the contrary, the continued

exi stence of the restrictions is essential to the orderly
operation and governance of the KKSRC project and the
purpose of the restrictions of the [governing documents] can
still be acconmplished and substantial benefit will inure to
the benefit of all apartment owners at the Project. Lastly,
[the Bowers] have offered no explanation on how a
condom ni um project's [governing docunments] can be abandoned
when they are required by statute. Nor, have they offered
any argument on how the rights, obligations and protections
created by [HRS] Chapter 531A can be nullified by the facts
of this case. Therefore, no abandonnment has occurred, and

t he governing documents and statutory |aw are enforceable
under appropriate circunstances.
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AQAO further argued that there was no evidence that it had wai ved
the benefits of the governing docunents. AQAO nai ntained that
there was nothing in the record to establish that it

clearly knew about each and every past violation and, based
upon that know edge, intentionally chose not to enforce the
[ governi ng documents] as against the offending apartnment
owners. In contrast, by [the Bowers'] own adm ssion, there
are substantial and disputed factual issues pertaining to
the number and significance of other additions and
alterations of conmmon el enents existing at the Project
conmpared to the ones constructed by [the Bowers].

AQAO asserted that the Bowers failed to introduce any facts or

| egal authority excusing their conduct from enforcenent under HRS
88 514A-88 and 514A-89 -- the statutes cited in AOAO s 04-1- 062K
Conpl ai nt as support for the conplaint. Finally, AOAO argued

t hat the Bowers were

judicially estopped from taking contradictory positions on
whet her [ AOAO s] governing documents are defective and

therefore unenforceable. . . . [the Bowers] have filed three
separate |l awsuits against [AOCAQ] and [the School eys] for
claimed violations of the Restated Declaration. In these

lawsuits, [the Bowers'] allegations that the terms of the
Rest at ed Decl aration can be enforced when violated are
deemed judicial adm ssions. More particularly, [the Bowers]
admt that all apartment owners are subject to the Restated
Decl arati on. However in this lawsuit, [the Bowers] contend
that the Restated Decl aration has been abandoned and thus,
unenforceable. Clearly, judicial estoppel precludes such
inconsi stent positions.

The Bowers filed a reply to the nenorandumin
opposition, in which they argued that AOAO had failed "to present
specific facts, backed by evidence, showi ng that a genui ne issue
of material fact exists.” Specifically, the Bowers maintained
t hat AOAO had not presented evidence refuting that it all owed
substantial and general violations of the governing docunents.
The Bowers argued that AQAO waived its rights to enforce the
governi ng docunents agai nst them and that AOAO had actual and
constructive know edge of non-conform ng alterations and
nodi fications by unit owners in violation of the governing
docunents through its agent, the Board, because the Board had
actively di scussed and approved nunerous viol ations upon the
witten request of unit owners. The Bowers further argued that
HRS 88 514A-88 and 514A-89 did not prevent the circuit court from
appl yi ng the doctrines of abandonnment or waiver to the facts of
the case. Last, the Bowers nmaintained that they were not
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judicially estopped fromclaimng that AOAO had abandoned or
wai ved the provisions it was attenpting to enforce because the
Bowers were not claimng that AOAO had abandoned the governing
docunents in their entirety, but only particul ar provisions of
t hose docunents.

On January 10, 2008, the circuit court held a hearing
on the Bowers' 12/18/ 07 MSJ. The Bowers' counsel clarified that
all egedly sonme unit owners had gotten Board approval for
alterations and additions to their units, but had not gotten
owner approval as required by the governing docunents. Counsel
for AOAO responded that contrary to the Bowers' assertions, the
Bowers were seeking whol esal e invalidation of the governing
docunents with respect to alterations and additions. AQAO s
counsel argued that there were at |east genuine issues of
material fact regarding the extent to which the Board had
approved the Bowers' request to alter units 50 and 180. The
circuit court orally denied the Bowers' 12/18/07 MSJ, finding:
"[T] here's a genuine issue of material fact. As counsel know
that credibility, even a scintilla of evidence raising a trivial
di spute on a material issue is sufficient to deny a notion for
summary judgnent."

On February 1, 2008, the circuit court filed the O der
Denyi ng Bowers' 12/18/07 MSJ.

H. SETTLEMENT AGREEMENT

In the FOF/ COL/ Order, the circuit court summarized the
follow ng factual background regardi ng the settl enment agreenent
reached by the parties in 2008 and the Stipulation to Anend O der
Setting Pretrial Deadlines (Stipulation to Arend):

H. Settl ement Agreenment
a. Factual History
34. In | ate December 2007, counsel for the parties

initiated informal settlement discussions concerning Civi
No. 04-1-062K ("Consolidated Actions").

35. On or about January 22, 2008, counsel for the
Bowers stated that his clients were agreeable to the
foll owing settlement proposal: (1) dismi ssal of Civi

No. 04-1-0062K with prejudice; (2) [the Bowers] would not
oppose [ AOAO s] "grandfathering" proposal; (3) all parties
woul d dism ss their claims in Bowers v. Schooley; and (4)
claims for attorneys' fees and costs would be reserved
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subject to any previous agreenment by stipulation of the
parties.

36. Counsel for [the] Bowers never demanded or
pl aced any limtations and/or restrictions concerning
[ AGAO s] notion pertaining to the "grandfathering" proposal

37. Counsel for [AOAQ] revised the settlement offer
and, on or about January 24, 2008, sent all counsel a
binding letter of settlement containing the essential and
mat eri al settlement terms between the parties in the
consol idated action ("Settlement Letter").

38. In furtherance of the conmprom se and settl ement
in the Consolidated Actions, the parties agreed, among ot her
t hings, that:

In furtherance of [AOAO s Conplaint in Intervention]
seeking a global resolution of all listed

i mprovements/alterations constructed in violation of
[ AGAO 1s governing docunents, including inmprovements/
alterations which are the subject of Civil No.
04-1-062K, [the] Bowers agree[] not to oppose or

ot herwi se obstruct [ AOAO s] legal efforts to obtain
judicial approval of the owners' approval of the
alterations/additions and their consent to amendment
of the Declaration of Condom nium Property Regi me and
Condom ni um Map of KKSRC

39. Al t hough counsel for [the School eys] signed the
Settlement Letter, counsel for the Bowers did not. I nst ead
counsel for the Bowers requested several material changes
and additions be made to the ternms expressed in the
Settlement Letter.

40. Counsel for the Bowers never requested any
modi fications, limtations, restrictions and/or revisions to
the settlement | anguage concerning [ ACGAO s] "grandfathering”
motion nor did the Bowers demand that, as a condition of
settlement, they be entitled to review and approve [ AOAO s]
notion pertaining to the Grandfathering Amendment.

41. The Bowers specifically agreed not to oppose or
ot herwi se obstruct [AOCAO s] |egal efforts to obtain judicia
approval of the Grandfathering Amendnment. All requested

changes by the Bowers were incorporated into a revised
Settlement Letter that was sent to all counsel on
January 25, 2008 (Revised Settlenment Letter).

42. Counsel for the Bowers and School eys inmmedi ately
signed and faxed back the fully executed signature page that
same day.

43. In furtherance of the Revised Settlement Letter

counsel for [AOAQ] prepared a nmore detailed settlement
agreement and sent it to all counsel for review and approva
("Rel ease and Settl enment Agreement"). Although counsel for
the School eys signed the Rel ease and Settl ement Agreenent,
counsel for the Bowers objected and demanded that certain
maj or and m nor changes be made, including a provision
regarding "future action by [AOAQ]" that was never agreed
upon by the parties and therefore, was deemed unacceptabl e.

44. Upon review of the requested changes, counse

for [ACAO] revised the Release and Settlement Agreement to
incorporate only those changes that were consistent with the
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(Record citations omtted; enphasis in original; some brackets
and sone added.)

ori gi nal

terms and conditions set forth in the Revised Settl ement
Letter.

45, Counsel for the Bowers sent a subsequent letter
on February 19, 2008 responding to [ AOAO s] position
regarding the revised Rel ease and Settlement Agreenment. In

that letter, counsel for [the] Bowers freely admts that his
clients agreed not the [sic] prepare an opposition to

[ AGAO s MSJ] nor will they [the Bowers] "argue against your
notion or other pleading before the Court on the
grandfathering issue."

b. Procedural History Regarding Settlement in the
Consol i dated Actions

46. In furtherance of the Settlement Agreement
bet ween the parties, [the Stipulation to Amend] was
subm tted to this Court for review and approval . . . . The

Stipulation to Amend specifically states, as follows:

WHEREAS, the parties have agreed to settle and dism ss
Civil No. 04-1-062 with prejudice and to partially

di sm ss Civil No. 06-1-010K with prejudice
Accordingly, the only clainms remaining in the
consolidated action are those claims asserted in

[ AGAO s Conplaint in Intervention], which seeks a

gl obal resolution of all prior inmprovements/
alterations constructed in violation of [AOCAO s]
governi ng documents;

WHEREAS, [AOAQO] intends to file a motion for
summary judgment as to [AOAO s Conplaint in

I ntervention] seeking approval of the owners
approval of the alterations/additions and
consent to amendment of the Declaration of
Condom ni um Property Regi me and Condom ni um Map
of KKSRC . . . , which, in furtherance of the
settl ement reached by the parties, shall not be
opposed by any of the Defendants to this
consol i dated acti on.

47. In furtherance of the Stipulation to Amend, a
status conference was held on January 31, 2008 wherein this
Court indicated that the sole basis for signing, approving
and ordering the Stipulation to Amend is that, in
furtherance of the settlement reached between the parties,
[ACGAO s MSJ] will not be opposed

48. Counsel for the Bowers assured this Court that
the Bowers would not file an opposition to [ACAO s MSJ].

49. The Stipulation to Amend was signed and filed on
February 1, 2008 and the hearing date for [ACAO s MSJ] was
set for March 11, 2008 at 8:00 a.m In furtherance of the
settl ement agreement, the [Stipulation to Dism ss 04-1-062K]
was fil ed.

50. A Stipulation for Partial Dism ssal with
Prejudice of Civil No. 06-1-010K and Order was filed, which
specifically states that [AOAO s] Conplaint in Intervention
shal | remain.

19

in



NOT FOR PUBLICATION INWEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

l. AOCAO S MSJ

In ACAOs MSJ filed on February 22, 2008, AQAO asked
the circuit court to grant summary judgnent in its favor in Gvil
No. 06-1-010K. AQAO stated that in ACAO s Conplaint in
Intervention, it was seeking "a global resolution of the
identified unauthorized and illegal alterations and additions
made to the common el enents at the Project by the KKSRC owners
over the past thirty years, including those unauthorized and
illegal alterations and additions made by the Bowers and
School eys. " AQAO asserted that the Bowers had nade "unauthori zed
and illegal alterations and additions to" Units 50 and 180. AQAO
argued that it was entitled to summary judgnent on the basis that
it had

achi eved a "global resolution” concerning the unauthorized
and illegal alterations and additions made to the conmmon
elements at the Project over the past thirty years . . . by
obtaining the requisite percentage owner approval and
consent necessary to approve the identified alterations and
additions in accordance with the laws of the State of
Hawai i, and [the governing documents] ("Grandfathering
Amendment ") .

AQAO stated that there was "an actual case or controversy as to
whether [it was] entitled to the relief requested in its
Complaint in Intervention"” because the Bowers had cont ended t hat
AQAO "failed to take any action to inplenent a 'global
resolution to resolve the illegal alterations and additions and
therefore [was] estopped from doing so."

The Bowers filed a nenorandumin opposition to AOAO s
MBJ, arguing the foll ow ng:

1) while [the Bowers] agreed to allow the ACAO to pursue
court approval of its grandfathering proposal, [the Bowers]
did not contenplate that the AOAO would take an opportunity
to attack [the Bowers] and their position with regard to the
al l eged alterations and modifications at [the Project]; 2)
given the nature of the allegations against [the Bowers],
[the Bowers] could not allow said assertions to stand
unchal | enged; 3) in its Menmorandum in Support of [AOCAO s
MSJ], the AOAO failed to disclose the existence of adverse

|l egal authority to the Court, a violation of Rule 3.3(a) of
the Hawaii Rul es of Professional Conduct, and failed to

advi se the Court of relevant facts which bear on the outcome
of the Motion, a violation of Rule 3.3(d) of the same Rul es;
and 4) . . . the AOAO is seeking declaratory relief, yet the
AOAO s Conplaint in Intervention . . . makes no prayer for
decl aratory relief, another fact not mentioned by the AOAO
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The Bowers al so argued that the circuit court was "w t hout power
to render a declaratory judgnent" because the cl ai ns agai nst the
Bowers in Cv. No. 04-1-062K had been di sm ssed pursuant to the
Stipulation to Dism ss 04-1-062K and no case or controversy
exi st ed.

AQAO filed a reply menmorandum in which it argued that
the Bowers had failed to address the issues presented in AQAO s
M5J or to support their opposition nenorandumw th any | egal
authority. Further, AQAO argued:

. It is undisputed that the Settlement Agreenment
expressly precludes the Bowers fromfiling any opposition to
[ AGAO s MSJ] and therefore, the Opposition nust be stricken
by the Court;

. By entering into the settlement agreement with all
parties, the Bowers waived any right to challenge the
validity and/or enforceability of the [governing documents];

. The Bowers have failed to introduce any adm ssible
evidence that [AOCAQ] has "attacked" the Bowers with regard
to the illegal alterations and inprovements to Apartment

No[s]. 50 and 180;

. [ AGAO s] Conplaint in Intervention seeking declaratory
relief and the Bowers' Response has never been di sm ssed
and, therefore, an actual case and controversy remains as it
pertains to the Grandfathering Amendment;

. The Grandfathering Amendnent is valid and enforceable
on the basis that the Restated Declaration and Amended

Byl aws were properly adopted in accordance with [ ACAO s]
governi ng docunments and Hawaii statutory |aw,

. Assum ng the Court does not strike the Bower[s']
Opposition on the basis that the settlement agreed upon by
the parties in the consolidated action is not otherwi se
enforceable, [ACAQ] is entitled to an order fromthis Court
setting aside the [Stipulation to Dism ss 04-1-062] and,
therefore, [AOAQ] requests this Court issue an inmmediate
trial setting on said matter.

. [ACAQ] is entitled to an award of attorneys' fees and
costs in connection with [the] filing of this Reply

Menmor andum on the basis that the Bowers violated the express
terms of the settlement agreed upon by the parties by filing
their Opposition.

On March 11, 2008, the circuit court held a hearing on
ACAO s MsJ. The Bowers' counsel argued that the Bowers had
agreed to not oppose AQAO s grandfathering proposal and
gr andf at heri ng procedure; however, the Bowers were conpelled to
oppose ACAO s MBJ. This is because, according to the Bowers'
counsel, in ACAO s MsJ, AQAO had made "unproven all egations
relating to the Bowers" (apparently a reference to AQAO s
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assertion that the Bowers had made unaut horized and il egal
alterations and additions to Units 50 and 180), and the Bowers
had to state their opposition to the unproven allegations on the
record. The circuit court indicated that it could interpret the
Bowers' argunent thusly: AOQAO breached the settl enent agreenent
by meki ng the unproven all egations about the Bowers; therefore,
even though according to the terns of the settl enment agreenent
the Bowers were precluded from opposing ACAO s MsJ, they could
oppose the notion because AQAO breached the settl enent agreenent.
The circuit court went on to state that if the court found the
settl ement agreenent had been breached and thereby rendered
invalid, the parties would have to go to trial. The Bowers'
counsel and the circuit court subsequently engaged in the
fol | ow ng exchange:

THE COURT: Okay. MWhat's the option, then, |'m asking
you.

[ The Bowers' counsel]: Your option, frankly, is to --—
now that |'ve put these things on the record.

THE COURT: Yes.

[ The Bowers' counsel]: Now your option now is,
think, to say that --

THE COURT: That settlement agreement wasn't viol ated.
[ The Bowers' counsel]: Ri ght .

THE COURT: Ri ght? That's —-

[ The Bowers' counsel]: Ri ght, right. That's right.
THE COURT: And |'m not considering your opposition.

[ The Bowers' counsel]: As long as my opposition is on
the record.

THE COURT: Okay. I under st and.

[ The Bowers' counsel]: Okay.

The Bowers' counsel later stated, "[I]f the Court is going to
grant [AOAO s MaJ], that's okay, | guess."

AQAO s counsel, in addition to contending that the
Bowers' counsel was attenpting to "blow hot and cold" with regard
to the settlenment agreenent, stated that AQAO i ntended to request
attorney's fees with regard to its reply in support of AQAO s
M5J. AQAO s counsel argued that were it not for the Bowers'
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violation of the terns of the settlenent agreenent, which
precl uded the Bowers from opposi ng ACGAO s M5J, AQAO woul d not
have had to file the reply. The Bowers' counsel objected to
AQAO s request for fees relating to its reply.

Wth respect to AGAO s MSJ, the circuit court rul ed:

The Court finds there's no genuine issue of materia
fact that the settlement agreement is valid.

Wthin the settlement agreement, the Bowers waived any
legal right to challenge the validity or enforceability of
the [governing documents]. Therefore, the Court will not
consi der the opposition filed by the Bowers.

The movant in this matter has not attacked the Bowers
in the subject matter. An actual case of [sic] controversy
exists by virtue of [AOAO ]s conmplaint in intervention
seeking relief. The grandfathering amendment is valid and
enforceable on the basis that the [governing documents] were
properly adopted.

So the motion for sunmary judgment sought in the
conplaint in intervention is granted

The circuit court also orally awarded AQAO attorney's fees for
preparing and filing the reply in support of AOAO s MSJ.
On April 22, 2008, the circuit court filed its
FOF/ COL/ Order, which provided in part:
CONCLUSI ONS OF LAW

54. Settl ement or conprom se agreements are revi ewed
under contact [sic] |aw. Dowsett v. Cashman, 2 Haw. App.
77, 83, 625 P.2d 1064, 1068 (Haw. App. 1981).

55. Li ke other contracts, a settlement agreement
"requires an offer and acceptance, consideration, and
parties who have the capacity and authority to agree as they
do." Id. It also requires the parties to agree on al
mat eri al el ements or terns of the settlement agreenent.
Honol ul u Rapid Transit v. Paschoal, 51 Haw. 19, 26-27, 449
P.2d 123, 127 (1968).

56. Settl ement agreenments cannot be set aside except
on the grounds adequate to justify the rescission of a
contract. Dowsett, 2 Haw. App. at 83, 625 P.2d at 1068

57. The Settlement Agreement as between [ ACAQ], the
Bowers and Schooleys is a valid and binding contract and
contains the essential and material terms and conditions of
the settlement in the Consolidated Actions, which is set
forth in the Revised Settlement Letter.

58. Under the Settlement Agreement, the Bowers
agreed not to oppose or otherwi se obstruct [AOCAO s]
Gr andf at heri ng Amendnment and further agreed not to oppose
[ AGAO s MSJ] .
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59. Under the ternms of the Settlement Agreement, the
Bowers wai ved their legal right to challenge the validity
and enforceability of the [governing documents] and
therefore, the Court could not consider the Bowers[']
opposition to [ ACGAO s MSJ].

60. [ AGAQO] did not "attack" the Bowers in [AOCAC s
MSJ] with regard to the alterations and additions to
Apartment Nos. 50 and 180, but sinply restates the factua
and procedural history of the Consolidated Actions,
including what the Bowers have previously admtted

61. An actual case or controversy exists in [sic] by
virtue of [AOAO s Conplaint in Intervention] seeking
decl aratory relief that was filed by [AOAQ] in connection
with Civil No. 06-1-010K and the Response filed by the
Bowers, which denied each and every allegation asserted
including the declaratory relief sought by [AOAQ .

62. [ AGAO s] Conplaint in Intervention along with
the Bowers['] Response was not dism ssed nor was it in any
way affected by the partial dismssal filed in Civil No.
06- 1- 010K.

63. The operative document in the creation of a
condom ni um project is the project's declaration. State
Sav. & Loan v. Kauian Dev. Co., 50 Haw. 540, 548, 445 P.2d
109, 116 (Haw. 1968). The interests of all owners in the
property are governed by [the] condom nium s decl arations.
See Ass'n of Owners of Kukui Plaza v. City & County of
Honol ulu, 7 Haw. App. 60, 70, 742 P.2d 974, 981 (Haw. App.
1987). Any amendnent to a condomi nium s declaration and/ or
byl aws, which is duly passed in accordance with the
provi sions of those docunents, are deemed valid and
enf orceabl e under Hawaii |law. See D Elia v. Ass'n of
Apartment Owners of Fairway Manor, 2 Haw. App. 347, 632 P.2d
296 (Haw. App. 1981).

64. [ ACGAO s] Restated Decl aration, as amended, and
t he Amended Byl aws were properly amended in accordance with
t he provisions of those documents and are therefore deemed
valid and enforceable under Hawaii | aw.

65. Under Hawaii |aw, both material and non-materia
alterations and additions caused to the common el ements by
the owners are legal and valid; provided such alterations
and additions receive the requisite percentage approval of
the owners and the board of directors, if necessary, in

accordance with the declaration and/or bylaws. See H. R. S
§ 514A-89.
66. Structural alterations materially different from

KKSRC' s Condom ni um Map(s) require (1) an amendnent to the
Rest at ed Decl aration, (2) approval by the owners at the
Project pursuant to H RS § 514A-89 and Section 16 of the
Rest at ed Decl aration (which requires approval of not |ess
than 75% of the owners), and (3) approval of all owners
whose apartnents are directly affected.

67. Nonmat eri al structural alterations only require
approval by the Board under H.R. S. § 514B-140(c), and not
|l ess than 50% of the owners pursuant to Sections 8.03(I) and
8.06 of the Amended Byl aws.
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68. Nonmat eri al alterations do not require an
amendment to the Restated Decl aration. See Sections 8.03
and 8.05 of the Amended Byl aws.

69. M nor alterations and additions to the use of
the common elements at the KKSRC Project do not require an
amendment to the Restated Decl aration. See Rest ated
Decl aration, as Amended.

70. Any alterations not covered by H R. S.
8§ 514B-38(3)(A) or (B), can be approved by the Board as
hi ndrance in the use, or the encroachments into, the common
el ements under H. R.S § 514B-104(a)(9), and the owners at the
Project need only approve these types of alterations and
addi ti ons under Section 9(c) of the Restated Decl aration.

71. The owners at the Project properly approved al
identified unauthorized and illegal alterations and
additions made to the comon el ements at the Project over
the past thirty years, as identified in Schedules "A" and
"B" . . . and [agreed] to permit said unauthorized and
illegal alterations and additions to remain by amending the
Rest at ed Decl arati on and Condom nium Map(s), where
appropriate, and waive any requirement to submt plans and
specifications for the alterations and additions that would
ot herwi se be required under Section 16 of the Restated
Decl aration and Section 8.03(1) of the Amended Byl aws, in
accordance with the Restated Decl aration, as amended, the
Amended Byl aws, as well as Hawaii statutory |aw.

72. [ The Board] properly approved the alterations
and additions identified on Schedules "A" and "B".

73. The Grandfathering Amendment is valid and
enf orceabl e on the basis that the Restated Decl aration, as
anmended, and the Anended Byl aws were properly anmended.

74. The Grandfathering Amendment has achieved the
"global " resolution and declaratory relief sought by [AOAQ
inits Conmplaint in Intervention to avoid future litigation
over the identified unauthorized and illegal alterations and
additions made to the commn el ements at the Project.

75. [ AGAO] shall amend the Restated Decl aration and
Condom ni um Map(s) of the Project to accurately reflect the
alterations and amendnents identified on Schedule "B" that
were approved by the owners at the Project.

76. The Bowers filed their Opposition to [ ACAO s
MSJ] in direct violation of the settlement agreenent.

77. [ACAQ] is entitled to an award of attorneys
fees and costs in filing a reply menorandum in support of

[ AGAO s MSJ], which would not have been necessary if the
Bowers conmplied with the Settlement Agreement.

ORDER GRANTI NG [ACGAO S MSJ] IN CIVIL NO. 06-1-010K
SEEKI NG DECLARATORY RELI EF AS ASSERTED | N
THE COMPLAI NT FI LED HEREI N

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

78. Summary Judgnment is hereby entered in favor of
[ AGAO] and agai nst all other Defendants as to [ACAO s MSJ]
seeking declaratory relief and that all identified
unaut hori zed and illegal alterations and additions made to
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the common el ements at the Project over the past thirty
years, as identified in Schedules "A" and "B" . . . ,have
been properly approved by the owners at the Project through
a Grandfathering Amendnment in accordance with [AOAO s
governi ng docunments], as well as Hawaii Statutory | aw.

79. [ AGAQO] shall amend the Restated Decl aration and
Condom ni um Map(s), where appropriate, to accurately reflect
the alterations and amendnments as identified on Schedul e
"B".

80. [ACAQ] is entitled to an award of attorneys
fees and costs in the anount of $3,744.00 in filing a reply
menor andum support of [AOAO s MSJ].

(Footnote omtted.)

On May 2, 2008, the Bowers filed the Motion to Clarify
FOF/ COL/ Order, in which they argued that a Finding of Fact (FOF)
and various Conclusions of Law (COLs) needed clarification to
resol ve questions that mght be raised on appeal and to aid them
in determning if an appeal would be appropriate. On May 12,
2008, AQAO filed a nmenorandumin opposition to the notion
arguing the follow ng, in sum

. The Subject Motion is just another attempt by the
Bowers to reargue matters that have been before this court;

. It is undisputed that the parties entered into a binding
Settl ement Agreement on January 25, 2008

. The Bowers waived their legal right to challenge the
validity of the Restated Decl aration, as anended, and the Amended
Byl aws, including the manner in which they were previously

adopt ed; and

. The validity and enforceability of the Grandfathering
Amendment is preconditioned upon the Court's ruling that the
Rest at ed Decl arati on, as Amended, and the Amended Byl aws were
properly adopted in 1998.

On May 15, 2008, the Bowers filed a reply menorandum
in which they argued in sumthat the settlenent agreenent was
never finalized and the circuit court |acked jurisdiction to make
any FOFs or CCOLs not directly related to the Conplaint in
| nt erventi on.

On May 27, 2008, the circuit court filed its O der
Denyi ng Bowers' Mdtion to Clarify FOF/ COL/ Or der

J. ATTORNEY' S FEES AND COSTS MOTI ONS

On May 23, 2008, the Bowers filed their Fees/ Costs
Motion, in which they requested an award of attorney's fees and
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costs. On June 4, 2008, AQAO filed a nmenorandumin opposition to
the notion and the Bowers filed a reply on June 9, 2008.

On May 23, 2008, ACAO filed its Fees/Costs Mdition, in
which it requested an award of attorney's fees and costs. On
June 4, 2008, the Bowers filed a nmenorandumin opposition. The
Bowers argued that the circuit court should deny the notion
because: (1) they, not AQAO, "were the prevailing parties in
Cvil No. 04-1-0062K, due to [ AOAO s] voluntary dismssal with
prejudice of its clainms in said action"; (2) AOAO was barred in
Civil No. 06-1-010K from"re-litigating the issue of any alleged
viol ations by [the Bowers] of [AQAO s] governi ng docunents based
on the doctrine of collateral estoppel”; (3) the alleged
settl ement agreenent was not before the circuit court and the
circuit court nust disregard it in ruling on the notion; and (4)
AQAO di d not provide an adequate foundation or evidentiary
support for its factual allegations in the notion. On June 9,
2008, AQAO filed a reply nmenorandum

On June 27, 2008, AQAO filed a "Supplenental Briefing
as to the Reasonabl eness of Attorneys' Fees and Costs" (AQAO s
Suppl enent Re Fees/Costs). AQAO argued that if the circuit court
awar ded fees and costs to the Bowers, the attorney's fees
requested by the Bowers shoul d be reduced by 50%to 60% and t he
request ed taxabl e costs should also be significantly reduced.
The Bowers filed a reply.

On July 10, 2008, the circuit court filed its Order Re
Fees/ Costs. The circuit court granted AOCAO s Fees/ Costs Mtion
and awar ded AQAO $121,778.51 in attorney's fees and $1,359.49 in
costs. The circuit court also granted the Bowers' Motion for
Fees/ Costs and awarded them attorney's fees in the anmount of
$122,593 and costs in the anpunt of $7,062.62, but the anmounts
the circuit court awarded in attorney's fees and costs were
significantly bel ow the anounts the Bowers had request ed.

The Bowers filed their Mdtion to Reconsider Order Re
Fees/ Costs, to which AOCAO filed a nmenorandumin opposition. On
August 11, 2008, the circuit court filed an order denying the
Bowers' Motion to Reconsider Order Re Fees/Costs (Order Denying
Bowers' Motion to Reconsider Order Re Fees/ Costs).
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On August 20, 2008, the Bowers filed a notion asking
the circuit court to issue FOFs and COLs for the Order Denying
Bowers' Motion to Reconsider Order Re Fees/ Costs. On August 28,
2008, AQAO filed a nmenorandumin opposition. On Septenber 8,
2008, the circuit court filed its Order Denyi ng Bowers' WMdtion
for FOF/ COL Re Order Denying Bowers' Motion to Reconsider Oder
Re Fees/ Costs.

1. STANDARDS OF REVI EW

A SUMVARY JUDGVENT

"An award of sunmmary judgnent is reviewed de novo
under the same standard applied by the circuit court."
French v. Hawai ‘i Pizza Hut, Inc., 105 Hawai‘i 462, 466, 99
P.3d 1046, 1050 (2004) (citing Anfac, Inc. v. WiiKkiKki
Beachcomber Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22
(1992)) (other citations omtted). The standard for
granting a notion for summary judgment is well settled:

[ SJunmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat erial fact and that the moving party is entitled to
judgment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elements
of a cause of action or defense asserted by the
parties. The evidence nust be viewed in the |ight
most favorable to the non-moving party. I n ot her
words, we nust view all of the evidence and the
inferences drawn therefromin the light nost favorable
to the party opposing the notion.

Bremer v. Weeks, 104 Hawai ‘i 43, 51, 85 P.3d 150, 158 (2004)
(quoting Fed. Credit Union v. Keka, 94 Hawai‘ 213, 221, 11
P.3d 1, 9 (2000) (citations, internal quotation marks, and

some brackets omtted)) (enphases added).

Tani guchi v. Ass'n of Apt. Omers of King Manor, Inc., 114
Hawai ‘i 37, 46, 155 P.3d 1138, 1147 (2007) (enphasis in original
omtted).

B. HARMLESS ERROR
Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 61
provides in rel evant part:

No error in either the adm ssion or the exclusion of
evidence and no error or defect in any ruling or order or in
anything done or omtted by the court or by any of the
parties is ground . . . for vacating, modifying, or

ot herwi se disturbing a judgment or order, unless refusal to
take such action appears to the court inconsistent with
substantial justice. The court at every stage of the
proceedi ng must disregard any error or defect in the
proceedi ng which does not affect the substantial rights of
the parties.
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In addition, Hawaii Rul es of Evidence (HRE) Rule 103(a) provides
in relevant part: "Error may not be predicated upon a ruling
whi ch admts or excludes evidence unless a substantial right of
the party is affected[.]"

C. JURI SDI CTI ON

"The existence of jurisdiction is a question of |aw
that we review de novo under the right/wong standard. Questions
regardi ng subject matter jurisdiction my be raised at any stage
of a cause of action. . . . A judgnent rendered by a circuit
court w thout subject matter jurisdiction is void." Fisher v.
G ove Farm Co., 123 Hawai ‘i 82, 94, 230 P.3d 382, 394 (App. 2009)
(quoting Lingle v. Hawai ‘i Gov't Enployees Ass'n, AFSCME, Loca
152, 107 Hawai ‘i 178, 182, 111 P.3d 587, 591 (2005)).

D. FOFs/ COLs

This court reviews the trial court's [FOFs] under the
clearly erroneous standard. Beneficial Hawai ‘i, Inc. v.
Ki da, 96 Hawai ‘i 289, 305, 30 P.3d 895, 911 (2001).

[An FOF] is clearly erroneous when, despite evidence
to support the finding, the appellate court is |eft
with the definite and firm conviction in review ng the
entire evidence that a m stake has been comm tted

[An FOF] is also clearly erroneous when the record

|l acks substantial evidence to support the finding. W
have defined substantial evidence as credible evidence
which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a
concl usi on.

Id. (internal citations, quotation marks, brackets, and
bl ock quotation format om tted). [COLs] are reviewed de
novo. |d.

Ass'n of Apt. Owmers of Wailea Elua v. Wailea Resort Co., 100
Hawai ‘i 97, 112, 58 P.3d 608, 623 (2002).
E. STATUTORY | NTERPRETATI ON

[ The Hawai ‘i Supreme Court] has often stated that the
fundamental starting point for statutory interpretation is
the | anguage of the statute itself. \Where the statutory
| anguage is plain and unambi guous, our sole duty is to give
effect to its plain and obvi ous meaning. MWhere . . . the
operative language . . . is undefined in a statute, we
presume that the words in question were used to express
their meaning in comon | anguage

Schmdt v. Bd. of Dirs. of Ass'n of Apt. Omers of NMarco Pol o
Apts., 73 Haw. 526, 531-32, 836 P.2d 479, 482 (1992) (internal
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guotation marks, citations, and brackets and ellipsis in original
omtted).

F. ATTORNEY' S FEES AND COSTS AWARDS

"The trial court's rulings concerning the award of
attorneys' fees and costs are generally reviewed under the abuse
of discretion standard.” Ass'n of Apt. Owmers of Wil ea El ua,
100 Hawaii at 120, 58 P.3d at 631.

I11. DI SCUSSI ON

A The Bowers' 7/2/07 NMSJ

The Bowers contend the circuit court erred by finding
that the Koontz e-mails submtted by the Bowers in support of the
Bowers' 7/2/07 M5J were inadm ssible for |ack of foundation and
in denying their notion. The Bowers argue that Ann authenti cated
the Koontz e-mails and the e-nmails were not hearsay.

However, in addition to finding that there was a
genui ne issue of material fact as to the foundation for the
adm ssion of the Koontz e-mails, the circuit court found that
there were genuine issues of material fact as to "the scope of
approval, if any, given in the Koontz e[-]mails" and whether the
Bowers' reliance on the Koontz e-mails was reasonabl e.
W t hout addressing whether the Bowers laid a sufficient
foundation for the adm ssion of the Koontz e-mails, we concl ude
that the circuit court did not err in denying the Bowers' 7/2/07
M5J on the grounds that there were genuine issues of material
fact regarding the scope of the approval given in the Koontz e-
mai | s and whet her the Bowers' reliance on such e-mails was
reasonable. Thus, any error by the circuit court in ruling on
the adm ssibility of the Koontz e-mails was harmnl ess.

B. The Bowers' 12/18/07 NMSJ

The Bowers argue the circuit court applied the wong
| egal standard in denying the Bowers' 12/18/07 M8J. They contend
that instead of applying the correct standard, which requires the
exi stence of a genuine issue of material fact, the circuit court
denied their 12/18/ 07 MSJ by applying a standard that only
required a "scintilla of evidence" supporting ACAO s opposition
to the notion. Citing Yoneda v. Tom 110 Haw. 367, 133 P.3d 796
(2006), the Bowers contend that their notion for sumary judgnent
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coul d not be defeated by the nere existence of a scintilla of
evi dence supporting ACAO s opposition.

We are not persuaded that the circuit court applied the
wrong standard in denying the Bowers' 12/18/07 MSJ. The circuit
court began its ruling by referencing the correct standard:
"[T] he Court finds there's a genuine issue of material fact." It
t hen, however, went on to state, "[a]s counsel know that
credibility, even a scintilla of evidence raising a trivial
di spute on a material fact is sufficient to deny a notion for
summary judgnent." Although it is not clear what the circuit
court nmeant by its "scintilla of evidence" comment, the reference
to credibility suggests that it may sinply have been noting that
di sputes over material facts that turn on credibility
determ nations are sufficient to defeat summary judgnent. |n any
event, we conclude that AOAO s opposition to the Bowers' 12/18/07
MSJ rai sed genuine issues of material fact sufficient to defeat
the Bowers' notion, and accordingly, the circuit court did not
err in denying the Bowers' 12/18/07 MSJ.

C. Jurisdiction over the Settl enent Agreenent

The circuit court concluded that the parties had
entered into a valid and binding settlenent agreenent, the
material ternms of which were set forth in the January 25, 2008,
Revi sed Settlenent Letter. See FOF/ COL/Order FOF 41 and COL 57.
The Revised Settlenment Letter was prepared by AOAO s counsel and
signed as "agreed and accepted” by counsel for the Bowers and the
School eys. For purposes of our analysis, we wll treat the
Revi sed Settlenent Letter as the parties' settlenent agreenent.

The Bowers argue that in granting ACAO s MsJ, the
circuit court erroneously made findings regarding the settl enent
agreenent and ot her issues concerning the validity and
enforceability of the governing docunents. The Bowers contend
that the circuit court did not have subject matter jurisdiction
over the settlenment agreenent because: (1) a stipulation for
dism ssal with prejudice of all clains and all parties was filed
in Gvil No. 04-1-062K and a stipulation for partial dismssal
with prejudice was filed in Cvil No. 06-1-010K (collectively,
Stipulations for Dismssal); (2) the only remaining clains
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related to ACAOs Conplaint in Intervention in Gvil No. 06-1-
010K; and (3) the settlenent agreenent was not related to AQAO s
Complaint in Intervention. The Bowers further contend that
because the circuit court |acked jurisdiction over the settlenent
agreenent once the Stipulations for Dismssal had been filed, the
circuit court erred in finding that: (1) the terns of the

settl ement agreenent precluded the Bowers from opposing the

G andf at heri ng Anendnment and AOCAO s MSJ; and (2) the Bowers

wai ved their legal right to challenge the validity and
enforceability of the governing docunents under the terns of the
settl enment agreenent. Based on these contentions, the Bowers
assert that in the FOF/ COL/ Order, FOFs 47 and 48 are clearly
erroneous and CCOLs 57, 58, 59, 64, 73, 76, and 77 are w ong.

W reject the Bowers' contention that the circuit court
| ost jurisdiction over the settlenent agreenent once the
Stipulations for Dismssal were filed. W conclude that the
settl ement agreenent was binding on the Bowers and that the
circuit court was entitled to nmake findi ngs based on the
settlenment agreenent in ruling on ACAOs M5J. W further
conclude that by virtue of the settlenent agreenent and the
Stipulation to Anend, the Bowers waived the right to oppose the
G andf at heri ng Anendnent and ACAO s MSJ. As a result of
that wai ver, the Bowers are precluded fromraising in this
l[itigation clains that would attack the validity of the
G andf at heri ng Anendnment or AOAO s entitlenment to summary
judgnent on its Conplaint in Intervention.

1

The Bowers cite to Amantiad v. Odum 90 Hawai ‘i 152,
158, 977 P.2d 160, 167 (1999), in support of their claimthat the
circuit court lost jurisdiction over the settlenent agreenent
once the Stipulations for Dismssal were filed. Anmantiad,
however, is distinguishable in that the dismssal in that case
termnated the litigation. [1d. at 159-60, 977 P.2d at 167-68.
Here, the Stipulations for Dismssal did not term nate the
l[itigation in the consolidated cases; the Conplaint in
Intervention still remained. |Indeed, as part of the settlenent
agreenent, the parties agreed that the "Conplaint for
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Intervention will not be dism ssed and therefore, remains part of
Civil No. 06-1-010K." Because the litigation had not been
termnated by the Stipulations for Dismssal, the circuit court
retained jurisdiction over the settlenent agreenent.
2.

Pursuant to the settl enent agreenent and the
Stipulation to Anend, the Bowers agreed not to oppose the
G andf at heri ng Anmendnent or AOAO s MSJ. The settlenment agreenent
provided in pertinent part that

in furtherance of [AOCAO s Complaint in Intervention] seeking
a global resolution of all listed inmprovements/alterations
constructed in violation of [AOCAO ]s governing documents,
including i nprovenents/alterations which are the subject of
Civil No. 04-1-062K, [the] Bowers agree[] not to oppose or
ot herwi se obstruct [AOAO s] legal efforts to obtain judicial
approval of the owners' approval of the alterations/
additions and their consent to amendment of the Decl aration
of Condom ni um Property Regi me and Condom nium Map of KKSRC

In addition, the Stipulation to Anmend provided in pertinent part:

WHEREAS, [AOAQ] intends to file a notion for summary
judgment as to [ACAO s Conplaint in Intervention] seeking
approval of the owners' approval of the alterations/

addi tions and consent to amendment of the Declaration

of Condom ni um Property Regi me and Condom ni um Map of
KKSRC . . . , which, in furtherance of the settlement
reached by the parties, shall not be opposed by any of
the Defendants to this consolidated action.

AQAO filed its MSJ seeking circuit court approval for
t he G andfathering Amendnent and a declaratory judgnent that the
G andf at heri ng Anendnment was valid. Despite their agreenent not
to oppose the G andfathering Arendnent or AQCAO s MSJ, the Bowers
filed a nmenorandumin opposition to ACGAOs M5J. In their
opposition, the Bowers contended that although they had agreed to
al l ow AQAO to pursue court approval of the G andfathering
Amendnent, they were conpelled to oppose AOAO s MSJ because
AQAO had "attack[ed] [the Bowers] and their position with regard
to the alleged alterations and nodifications at [the Project]

We concl ude that the Bowers did not have a valid
justification for opposing the G andfathering Arendnent and
AQCAO s MBJ given their specific agreenent to refrain from such
action. As the circuit court found, AOQAO did not "attack" the
Bowers in ACAO s MSJ, but nerely restated the "factual and
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procedural history of the Consolidated Actions."” Moreover, any
all eged "attack"” of the Bowers in ACAO s MSJ did not anount to a
breach of the settlenent agreenent or provide a valid ground for
the Bowers to rescind the settlenent agreenent. See, e.qg.,

Bi schoff v. Cook, 118 Hawai ‘i 154, 163, 185 P.3d 902, 911 (App.
2008) (concluding that the renedy of rescission of a real estate
contract was not warranted where the trial court did not find
that "Cook had commtted a breach of contract, let alone a

mat eri al breach, or identify any other ground for abrogating the
contract"); Golf Carts, Inc. v. Md-Pacific Country C ub, 53 Haw.
357, 359, 493 P.2d 1338, 1339 (1972) ("A rescission is not
warranted by a nere breach of contract not so substantial and
fundanental as to defeat the object of the parties in making the
agreenent." (internal quotation marks omtted)). |Indeed, at the
heari ng on ACAO s MsJ, counsel for the Bowers indicated that he
did not want to rescind the settlenent agreenent, but nerely
wanted to place the Bowers' objection to ACGAO s "attack"” on the
record.

We concl ude that AQAO did not breach the settl enent
agreenent by filing its MSJ. Therefore, the Bowers renai ned
bound by their agreenent not to oppose the G andfathering
Amendnment or ACAO s MBJ. The circuit court did not err in
enforcing the settlement agreenent and in refusing to consider
t he Bowers' opposition to the G andfathering Arendenent or AQAO s
MBJ.

D. Chal | enges to the G andfathering Arendnent and the

Granting of ACAO s MBJ

The Bowers raise clains related to the validity of the
G andf at heri ng Amendnent and the circuit court's granting of
ACAO s MBJ. They argue that: (1) the G andfathering Anendnment
was invalid because it was adopted pursuant to prior anendnments
to the governing docunents that were invalid; and (2) the prior
amendnents to the governing docunents were invalid because they
were based on the unlawful retroactive application of statutes
passed by the Legislature. The Bowers al so challenge the circuit
court's granting of ACAOs MSJ on the ground that all necessary
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parties for the relief ordered by the circuit court were not
present in the litigation.

We do not address the nerits of these clainms. |nstead,
we reject the Bowers' clains on the basis that the Bowers waived
the right to raise these clains in this case as the result of the
Bowers' entry into the settlenent agreenent and the Stipul ation
to Anend.

E. Attorney's Fees and Costs Awards

The Bowers in their appeal and ACGAOin its cross-appeal
chal l enge the attorney's fees and costs awarded by the circuit
court. The circuit court determ ned, pursuant to HRS § 514A-94
(Supp. 2005),8 that both the Bowers and AOAO had substanti at ed
their respective "clainms" and therefore were entitled to recover
their attorney's fees and costs. The circuit court ruled that
AQAO had substantiated its claimbrought against the Bowers for
additions and alterations made to Units 50 and 180 in violation
of the governing docunents and awarded AQAO $121,778.51 in
attorney's fees and $1,359.49 in costs. The circuit court also
ruled that the Bowers had substantiated their clai mbrought
agai nst AQAO that there were w despread viol ations of the
governi ng docunents by other unit owners and awarded the Bowers
$122,593 in attorney's fees and $7,026.62 in costs. The circuit
court additionally awarded attorney's fees and costs of $3,744 to
AQAO for having to file a reply to the Bowers' nenorandumin
opposition to ACAOs M3J. The net effect of these awards was a
total of $2,737.62° in favor of the Bowers.

We conclude that the circuit court m sapplied HRS
8§ 514-94 in awarding attorney's fees and costs to the Bowers and
in awarding attorney's fees and costs to ACAO W further
conclude that the circuit court failed to make sufficient
findings to support its award of attorney's fees and costs

8 HRS § 514A-94 has been replaced by HRS § 514B-157 (2006) "with respect
to events and circumstances occurring on or after July 1, 2006." HRS § 514B-
22 (2006). For purposes of our analysis, there are no relevant differences
bet ween HRS § 514A-94 and HRS § 514-157, and we will refer to the provisions
of HRS 8 514A-94 in our analysis.

% The Amended Fi nal Judgment incorrectly states this figure as
$2,737.61.
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relating to ACAO s reply. Accordingly, we vacate the circuit
court's awards of attorney's fees and costs and remand for
further proceedings.
1.
As noted, the circuit court awarded attorney's fees and
costs pursuant to HRS § 514A-94, which provides in relevant part:

(a) Al'l costs and expenses, including reasonable
attorneys' fees, incurred by or on behalf of the association
for:

(3) Enforcing any provision of the declaration,
byl aws, house rules, and the Condom nium Property Act; or
the rules of the real estate comm ssion

agai nst an owner, occupant, tenant, enployee of an owner, or
any other person who may in any manner use the property
shall be pronmptly paid on demand to the association by such
person or persons; provided that if the claim upon which
the association takes any action are not substantiated, al
costs and expenses, including reasonable attorneys' fees,
incurred by any such person or persons as a result of the
action of the association, shall be promptly paid on demand
to such person or persons by the association.

(b) If any claimby an owner is substantiated in any
action against an association, any of its officers or
directors, or its board of directors to enforce any
provision of the declaration, bylaws, house rules, or this
chapter, then all reasonable and necessary expenses, costs,
and attorneys' fees incurred by an owner shall be awarded to
such owner; provided that no such award shall be made in any
derivative action unless:

(1) The owner first shall have demanded and al |l owed
reasonable time for the board of directors to pursue such
enf orcenment; or

(2) The owner demonstrates to the satisfaction
of the court that a demand for enforcement made to the
board of directors would have been fruitless.

If any claimby an owner is not substantiated in
any court action against an association, any of its
of ficers or directors, or its board of directors to
enforce any provision of the declaration, byl aws,
house rules, or this chapter, then all reasonable and
necessary expenses, costs, and attorneys' fees
incurred by an association shall be awarded to the
associ ation, unless the action was filed in small
claims court or prior to filing the action in a higher
court the owner has first submtted the claimto
medi ation, or to arbitration under part VIl of this
chapter, and nmade a good faith effort to resolve the
di spute under any of those procedures.

(Enmphases added.)
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In this case, AOAO brought a claimto enforce the
gover ni ng docunents agai nst the Bowers by filing the 04-1-062K
Conmpl ai nt, seeking, anong other things, an order requiring the
Bowers to renove all non-conformng alterations and additions to
their Units 50 and 180 to conply with the governing docunents.
The Bowers asserted as a defense to AOCAO s claimfor enforcenent
that AOAO s failure to enforce the governing docunents with
respect to simlar and w despread non-conform ng alterations and
addi tions by other unit owners precluded AQAO fromenforcing the
gover ni ng docunents agai nst the Bowers under the doctrines of
est oppel , acqui escence, waiver, and abandonnent. However,
because the parties agreed to resolve their dispute through a
settlenment agreenent, neither the nerits of AOAO s enforcenent
clai mnor the Bowers' defense to that claimwas decided.
| nstead, the settlenent agreenent, which called for the adoption
of the Gandfathering Anendnent to legitimze all prior non-
conformng alterations and additions, rendered AQAO s enforcenent
claimand the Bowers' defense to that claimnoot.

In Schmidt v. Bd. of Dirs. of the Ass'n of Apt. Omers
of the Marco Polo Apts., 73 Haw. 526, 836 P.2d 479 (1992), the
Hawai ‘i Supreme Court expl ai ned how HRS § 514A-94(b) was i ntended
to apply in light of the statute's use of the term"enforce."

The court reasoned as foll ows:

Bl ack's Law Dictionary (6th ed. 1990) defines "enforce,"”
inter alia, to mean "[t]o put into execution, to cause to

take effect; . . . to conpel obedience to." |d. at 528
Webster's Encycl opedi ¢ Unabridged Dictionary of the English
Language (1989) defines "enforce," inter alia, to nmean "to
. conmpel obedience to; . . . to inmpose (a course of
action) upon a person . . . . |ld. at 473

Thus, the "plain and obvious" application of HRS
8§ 514A-94(b) is to an owner's substantiated clai m against an
association or its board to inmpose an affirmative course of
action upon the association to put into execution -- or to
compel obedience to -- any provision of its declaration
by-1aws, house rules, or any enumerated provision of HRS
chapter 514A.

Id. at 532, 836 P.2d at 482-83 (brackets, ellipsis points, and
enphasis in original).

In Schm dt, the owners of a condom nium the Schm dts,
had sued the association, alleging that it breached its duty,
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pursuant to the declaration and by-laws of the association, to
mai ntain the common areas, resulting in water | eakage that caused
damage to the Schmdts' unit. |1d. at 528, 836 P.2d at 481. The
suprene court held that the Schm dts, who prevailed at trial

were not entitled to attorney's fees under HRS § 514A-94(b). |Id.
at 533, 836 P.2d at 483. This is because

the Schm dts did not seek to enforce any affirmative action
on the part of the [a]ssociation to comply with any

provi sion of the [a]ssociation's declaration, by-laws, house
rul es, or HRS chapter 514A; rather, in their own words, they
were "seeking damages for the [a]ssociation's failure to
comply with the By-Laws and Decl aration."

Id. (brackets and ellipsis points in original omtted; enphasis
in original).
2.

We conclude that the circuit court erred in awardi ng
attorney's fees and costs to the Bowers pursuant to HRS § 514A-
94. The circuit court awarded attorney's fees and costs to the
Bowers on the basis that the Bowers had substantiated their claim
that there were w despread viol ations of the governing docunents
by other unit owners. However, under Schmidt, for an owner to be
entitled to attorney's fees and costs pursuant to HRS 8 514A- 94,
the owner's claimmnust seek to enforce "affirmative action on the
part of the association” to "conpel obedience to" the
associ ation's declaration, by-laws, or house rules, or to HRS
chapter 514A. See id. at 532, 836 P.2d at 482-83. The Bowers'
cl ai m of wi despread viol ations by other unit owners was not
asserted to enforce or conpel obedience to the governing
docunents, but rather was asserted as a defense to AQAO s
enforcenment action under the doctrines of estoppel and waiver.
| ndeed, the Bowers raised their claimof w despread violations to
precl ude AQAO from enforcing the governi ng docunents agai nst
them Thus, the Bowers were not entitled to attorney's fees and
costs pursuant to HRS § 514A-94 based on their claim of
wi despread vi ol ati ons.

AQAO s 04-1- 062K Conpl ai nt agai nst the Bowers, which
sought to conpel the Bowers to renmove all non-conform ng
alterations and additions to their units, clearly qualified as a
claimto enforce the governing docunents. However, pursuant to
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the settl enent agreenent, the 04-1-062K Conpl aint was di sm ssed
with prejudice. Moreover, as a result of the G andfathering
Amendnent, the Bowers were not required to renove the all eged
non-conformng alterations and additions to their units. Under
t hese circunstances, we conclude that AOAO did not substantiate
its claimfor enforcenent of the governing docunents against the
Bowers under HRS 8§ 514A-94. Therefore, the circuit court erred
in awarding attorney's fees and costs to AOQAO pursuant to HRS

8§ 514A-94.

We note that HRS § 514A-94(a) provides that an owner is
entitled to recover the owner's attorney's fees and costs "if the
cl ai ms upon which the association takes any action are not
substantiated.” W do not preclude the possibility that in a
case where the association's enforcenent claimis not resolved on
the nmerits because of a settlenent agreenent, a court could
determ ne that a claimfor enforcenent was neither
"substantiated" nor "not substantiated." See Cunni ngham v.

Waf ord, 965 P.2d 201, 205-06 (ldaho C. App. 1998) (concl uding
that there was no prevailing party when litigation was resol ved
through a settlement agreenent); Boxer Max Corp. v. Cane A
Sucre, Inc., 905 So. 2d 916, 918 (Fla. Dist. C. App. 2005)
(sanme); see also In re Estate of Wl f, 777 N.W2d 119, 123-26
(Ws. C. App. 2009) (indicating that there may be no prevailing
party as the result of a settlenent). W remand the case for the
circuit court to consider whether the Bowers are entitled to
attorney's fees and costs under HRS 8§ 514A-94(a) on the theory
that AOAO failed to substantiate its claimfor enforcenent.

3.

The circuit court apparently relied upon its inherent
power to inpose sanctions to control the litigation process in
awardi ng attorney's fees and costs of $3,744 to AQAO for its
preparation of the reply to the Bowers' nmenorandumin opposition
to ACAOs M5J. In Kaina v. Cellnman, 119 Hawai ‘i 324, 331, 197
P.3d 776, 783 (App. 2008), this court held that a "court nay not
invoke its inherent powers to sanction a represented party
w thout a specific finding of bad faith." Here, the circuit
court did not nmake a specific finding of bad faith in connection
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with its award of attorney's fees and costs to AOAO for AQAO s
preparation of the reply. Accordingly, we vacate the award of
the $3,744 to AOCAO. The circuit court may consi der whether there
is an appropriate basis for exercising its inherent power to
i npose sanctions and, if so, to nmake the necessary findings on
remand.

F. Oher Mtters

Points of error raised by the Bowers that have not been
specifically addressed are rejected as lacking nerit.

V.  CONCLUSI ON

We vacate the portions of the circuit court's Septenber
9, 2008, Anended Final Judgnent that awarded attorney's fees and
costs to AQAO and that awarded attorney's fees and costs to the
Bowers, and we remand the case for further proceedi ngs consi stent
with this Menorandum Qpinion. W affirmthe Anended Fi nal
Judgnent in all other respects.

DATED: Honol ul u, Hawai ‘i, April 13, 2011.
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