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APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
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SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., Reifurth, G noza, JJ.)

Def endant - Appel | ant Exavi er A. Brown (Brown) appeals
fromthe Judgnent filed on Cctober 26, 2009, in the District
Court of the First GCrcuit (district court). Brown was
convi cted of excessive speeding, in violation of Hawaii Revised
Statutes (HRS) § 291C-105(a)(1) (2007 & Supp. 2009).

Brown's conviction was predicated on a police officer's
testinmony regarding the speed reading froma |aser gun used to
measure the speed of Brown's vehicle. Brown objected to the
officer's testinony regarding the [aser gun's speed readi ng on
the ground of | ack of foundation. The district court overruled
t he objecti on.

On appeal, Brown argues that the district court erred
in convicting himbecause: 1) the prosecution failed to lay a
sufficient foundation to support the adm ssion of the officer's
testinony regarding the speed reading fromthe | aser gun; and 2)
W thout that testinony, there was insufficient evidence to prove
t he charged offense of excessive speeding.

Plaintiff-Appellee State of Hawai ‘i (State) concedes
that pursuant to State v. Assaye, 121 Hawai ‘i 204, 216 P.3d 1227
(2009), it failed to lay an adequate foundation to support the
adm ssion of the officer's testinony because it failed to adduce
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sufficient evidence to show that the officer's training in the
operation of the laser gun net the requirenments indicated by the
manuf acturer. The State therefore agrees with Brown that Brown's
excessi ve speedi ng conviction cannot stand. The State, however,
contends that there was sufficient evidence to prove that Brown
commtted the traffic infraction of "sinple" speeding, in
violation of HRS § 291C-102(a)(1) (2007), and the State requests
that we remand the case for entry of judgnent on this traffic

i nfraction.

W resolve the issues raised on appeal as foll ows:

1. W conclude that pursuant to Assaye, the State
failed to lay a sufficient foundation to support the adm ssion of
the officer's testinony regarding the speed reading fromthe
| aser gun. Wthout that testinony, there was insufficient
evi dence to convict Brown of excessive speeding.

2. Contrary to the State's contention, we further
conclude that without the officer's testinony regarding the speed
reading fromthe |l aser gun, there was insufficient evidence to
prove that Brown commtted the traffic infraction of "sinple"
speeding, in violation of HRS § 291C-102(a)(1).

Accordi ngly,

| T I S HEREBY ORDERED t hat the Cctober 26, 2009,
Judgnent of the district court is reversed.

DATED: Honol ul u, Hawai ‘i, Septenber 9, 2010.
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