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NO. 29967

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
Al DA GORDON, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
HONOLULU DI VI SI ON
(Case No. 1DTC- 08-044528)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

Def endant - Appel  ant Aida L. R Gordon (Gordon) appeal s
fromthe June 30, 2009 judgnment entered in the District Court of
the First Circuit, Honolulu Division (district court).?

Gordon was convicted of Excessive Speeding, in
viol ation of Hawaii Revised Statutes (HRS) § 291C 105(a) (1)
(2007) .

On appeal, Gordon contends that (1) the district court
abused its discretion or conmtted plain error in admtting the
| aser gun reading w thout adequate foundation of officer training
consistent with the manufacturer's requirenments, (2) insufficient
evi dence existed to sustain the conviction where nmens rea and
val i d evidence of speed were absent.

The State argues that the error as to the officer's
"training or qualification to use or test the |laser gun" was not

1 The Honorable Blake T. Okimoto presided.
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preserved, because Gordon did not raise the issue at trial; that
plain error review should be declined; and that substanti al
evi dence, including nens rea, was established for the conviction.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Gordon's points of error as follows.?2

(1) Gordon waived his challenge to Oficer Russel
Maeshiro's (O ficer Maeshiro) testinony regarding the |aser gun
readi ng where Gordon failed to object to a |ack of foundation at
trial and no basis for plain error review exists. State v.
Wal | ace, 80 Hawai ‘i 382, 409-10, 910 P.2d 695, 722-23 (1996);
State v. Naeole, 62 Haw. 563, 570, 617 P.2d 820, 826 (1980).

(2) There was sufficient evidence presented that

Gordon commtted the offense of excessive speeding with the
requi site state of m nd.

O ficer Maeshiro testified that the readout on his LTI
20/ 20 laser gun indicated that Gordon was traveling at seventy-
one mles per hour (nmph). Evidence of the | aser gun speed
readi ng, "even though inconpetent, if admtted w thout objection
or notion to strike, is to be given the sane probative force as
that to which it would be entitled if it were conpetent.™
Wal | ace, 80 Hawai ‘i at 410, 910 P.2d at 723 (quoting 2 Wuarton's
Crimnal Evidence 8 265 n.3 (14th ed. 1986) (internal quotation
marks omtted)). Additionally, Oficer Maeshiro observed

Gordon's vehicle passing two thirty-five nph speed signs. Gordon
di d not know her speed because she "was nore concerned with [her]
blind corners and trying to get into the right lane." The
district court found "that the demeanor and testinony of Oficer
Russel | Maeshiro [was] credible” and that Gordon "wasn't sure" of
her speed, but that "Oficer Maeshiro was sure" that the speed

2 Both Gordon and the State cited to the Transcript of April 21, 2009
in their briefs although said transcript was not part of the record on appeal
at the time of briefing. Counsel are cautioned to ensure that transcripts are
included in the record on appeal prior to citing to such transcripts in their
briefs.
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readi ng was seventy-one nph. Fromthese circunstances, the
district court could reasonably infer that Gordon reckl essly
(consciously disregarded a substantial and unjustifiable risk
that she)® travel ed at seventy-one nph. State v. Agard, 113
Hawai ‘i 321, 324, 151 P.3d 802, 805 (2007) ("[g]iven the
difficulty of proving the requisite state of m nd by direct

evidence in crimnal cases, proof by circunstantial evidence and
reasonabl e i nferences arising fromcircunstances surroundi ng the
defendant's conduct is sufficient”) (quoting State v. Eastnman, 81
Hawai ‘i 131, 141, 913 P.2d 57, 67 (1996) (internal quotation
marks omtted)). Consequently, in the light nost favorable to

the State, with the fact finder determning credibility, State v.
G ace, 107 Hawai ‘i 133, 139, 111 P.3d 28, 34 (App. 2005),
sufficient evidence that Gordon conmtted the offense of
excessive speeding with the requisite reckless state of m nd was
present ed.

| T I S HEREBY ORDERED THAT t he June 30, 2009 j udgnent
entered by the District Court of the First Grcuit, Honol ulu
Division, is affirnmed.

DATED: Honol ul u, Hawai ‘i, Septenber 30, 2010.

On the briefs:

Presi di ng Judge
Stuart N. Fuji oka,
f or Def endant - Appel | ant .

Anne K. d arkin, Associ ate Judge
Deputy Prosecuting Attorney,

City and County of Honol ul u

for Plaintiff-Appellee.

Associ at e Judge

8 See HRS § 702-204 (1993) stating, in pertinent part: "When the state
of mnd required to establish an element of an offense is not specified by the
Il aw, that element is established if, with respect thereto, a person acts
intentionally, knowingly, or recklessly." See also HRS § 702-206(3)(a)

(1993): "A person acts recklessly with respect to his conduct when he
consci ously disregards a substantial and unjustifiable risk that the person's
conduct is of the specified nature.”



