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NO. 29624
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
KEHAULANI TERLEP, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCUI T
(CR. NO. 05-1- 299K)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakarmura, C J., Foley and Fujise, JJ.)

Def endant - Appel | ant Kehaul ani Terlep (Terl ep) appeal s
fromthe Anended Judgnent filed on Decenber 15, 2008 in the
Circuit Court of the Third Circuit! (circuit court). The circuit
court convicted Terlep of Theft in the Second Degree in violation
of Hawaii Revised Statutes (HRS) § 708-831 (Supp. 2004).

On appeal, Terlep raises the follow ng points of error:

(1) The circuit court erred in admtting the State of
Hawai ‘i 's (the State) Exhibits 482 and 49% into evidence at trial,
and if Exhibits 48 and 49 had been excluded, Terlep's notion for
judgnment of acquittal at the close of the State's case should
have been granted.

(2) The circuit court erred in denying Terlep's oral
notion for judgment of acquittal at the close of State's case.

(3) Terlep was deni ed effective assistance of counsel
because defense counsel failed to call Harold Hall, MD.

(Dr. Hall) and Henry Yang, MD., (Dr. Yang) as witnesses to
testify to Terlep's nental state.

1 The Honorable Elizabeth A. Strance presi ded.

2 Exhibit 48 is a Depart ment of Human Services (DHS) transaction

hi story of Terlep's cash benefits from January 1999 through September 2001.
3 Exhibit 49 is a DHS transaction hi story of Terlep's food stanp

benefits for the period October 1999 through Septenmber 2001.
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(4) Terlep was denied effective assistance of counsel
because defense counsel objected to evidence that could have
discredited the State's key w tness.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we concl ude that
Terlep's appeal is without nerit.

A STATE' S EXH BI TS 48 AND 49 WERE PROPERLY ADM TTED

PURSUANT TO HAWAI | RULES OF EVI DENCE (HRE) RULE
803(b) (6).

Terl ep contends the circuit court erred in admtting
State's Exhibits 48 and 49 under HRE Rule 803(b)(6) (1993)
because (1) the State did not produce an enpl oyee or
representative of City Corp. or J.P. Mdorgan to authenticate the
exhibits, (2) the State did not prove the exhibits were produced
in the course of regularly conducted activity at or near the tine
of Terlep's alleged crimnal activity, (3) and the records do not
identify Terlep other than by nane.

The State argues that Wayne Aki zaki (Akizaki), as DHS' s
EBT* Proj ect Manager, was qualified to authenticate Exhibits 48
and 49; Gty Corp. maintained the information in State's Exhibits
48 and 49 as part of its regularly conducted business; Rule
803(b) (6) does not require a party to specify when an exhibit is
conpiled or to particularly describe the routines used to conpile
the information in an exhibit; and the evidence at trial
established a sufficient nexus between the exhibits and Terl ep.

HRE Rul e 803(b)(6) provides:

Rul e 803 Hearsay exceptions; availability of
decl arant immaterial.

(b) Ot her exceptions.

4 Electronic Benefits Transfer.
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(6) Records of regularly conducted activity. A
menor andum, report, record, or data conpilation, in
any form of acts, events, conditions, opinions, or
di agnoses, made in the course of regularly conducted
activity, at or near the time of the acts, events,
condi tions, opinions, or diagnoses, as shown by the
testimony of the custodian or other qualified witness,
unl ess the sources of information or other
circunmstances indicate |ack of trustworthiness.?®

The comentary to this rule explains:

Paragraph (b)(6) and (7): These exceptions are based
upon Fed. R. Evid. 803(6) and (7) and a prior statute, [HRS]
§ 622-5 (1976) (repealed 1980) (originally enacted as L
1941, c 218, 88 1, 2, 3; amlL 1972, c 104, § 2(e)).

However, both the federal rules and the prior Hawaii statute
limted admi ssibility to records of regularly conducted

busi ness activities, while the present rule has no such
limtation. . . . In any event, the hallmark of reliability
in this area is not the nature of the business or activity
but rather its "regularity and continuity which produce
habits of precision, [the] actual experience of [a] business
in relying upon [the records], [and the] duty to make an
accurate record as part of a continuing job or occupation.”
Fed. R. Evid. 803(6), Advisory Commttee's Note. A further
safeguard is that prelim nary determ nation of the
trustworthiness of such records is discretionary with the
court.

State v. Fitzwater, 122 Hawai ‘i 354, 227 P.3d 520
(2010), is dispositive on the issue of whether State's Exhibits
48 and 49 were properly admtted under Rule 803(b)(6).

Terl ep argues that the circuit court inproperly
adm tted Exhibits 48 and 49 under Rule 803(b)(6). Exhibits 48
and 49 are printouts indicating, respectively, the transactional

hi stories for financial assistance and for a food stanp account
under the nanme Kehaul ani Terlep. At trial, Akizaki agreed that
Exhibits 48 and 49 were true and correct copies of what he
provided to DHS' s investigator, Wayne Ayudan. Akizaki testified
that J.P. Morgan had provided himwth the printouts. Akizak
further testified that J.P. Mrgan began operating Hawai ‘i's EBT
systemin 2002 when it bought out City Corp. Electronic Financial

> HRE § 803(b) (6) was amended in 2002 to permt |laying a foundation by
"certification that conplies with [HRE] Rule 902(11) or a statute perm tting
certification.”" HRE § 803 (Supp. 2009).

3
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Services, Hawai ‘i's original EBT contractor.® Akizaki stated
that the EBT system consists of two sub-accounts: one for cash
paynments (financial assistance) and one for food stanps.

Aki zaki expl ai ned that when clients apply for
assi stance through DHS, DHS collects the clients' denographic
information (such as nane, address, social security nunber, and
date of birth) and enters this data into its systens (denographic
file). Once DHS determines a client's eligibility, it authorizes
paynent and the authorization is entered into an issuance file.
The denographic and i ssuance files are then transmtted nightly
to J.P. Morgan and uploaded into its system

Based on this information, J.P. Mdirgan creates an EBT
account for the client and assigns an EBT card to the account.
When a client sw pes the card, J.P. Mdirgan ensures that the
vendor is authorized to take EBT and verifies the validity of the
card and that there are sufficient funds in the account. The
State required J.P. Morgan to establish a settlenment process to
make sure that vendors and ATM owners will be paid on a tinely
paynment basis and a reconciliation process to ensure that
what ever paynents the State authorizes for its clients are
mai ntai ned correctly and reported to the State on a tinely basis.

Aki zaki testified that DHS personnel collect and enter
information on clients into the State's systens as part of DHS s
regul arly conducted business. DHS personnel are duty-bound to
accurately and conpletely enter this informati on soon after
eligibility is determned. Additionally, the nightly
transm ssion of denographic and issuance files fromDHS to J.P.
Morgan is also regularly conducted. Akizaki explained that it is
part of J.P. Morgan's contractual duty with the State to accept

6 According to Akizaki, the U S. Departnment of Agriculture mandated in

the 1980s that all states had to inplement an EBT system for the food stanps
program Because Hawai ‘i is a small state, Hawai‘i opted in 1996 to join a
coalition of states called the Western States EBT Alliance, WSEA. The
coalition selected City Corp. Electronic Financial Services as its first EBT
contractor.
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the transmtted information and to organi ze, namintain, and
respond to the information. J.P. Mrgan organizes and nmaintains
this information in accordance with contractually prescri bed
rules. The State offered evidence through Akizaki's testinmony
that the sanme basic procedures and processes used by J.P. Mrgan
had been used by the State's prior EBT contractor, Cty Corp.
whose EBT operations J.P. Mrgan had acquired.

G ven this evidence, we conclude that State's Exhibits
48 and 49 were properly admtted as busi ness records pursuant to
Fi t zwat er .

Aki zaki's testinony sufficiently indicates that DHS
i ncorporated the EBT contractor's EBT accounting into its records
and relied on it. AKkizaki testified that DHS relies on the EBT
contractor to "maintain all of the transactions that our clients
do when they use their EBT card.” Additionally, the EBT
contractor is required "to submt reports to [DHS] to make sure
that all of the accounting side nmatches up with all of the
transactions that [DHS] transmtted over to them and naking sure
that all of the accounting side bal ances out correctly."”

Aki zaki's testinony also sufficiently indicates indicia
of reliability. The State has a contract with the EBT contractor
that prescribes how the EBT contractor will operate the State's
EBT system See Fitzwater, 122 Hawai ‘i at 369-70, 227 P.3d at
535-36 (concluding that police officer's testinony did not

adequately establish indicia of reliability because police
officer did not indicate there was any contractual relationship
that woul d require shop perform ng speed check on officer's
vehicle to accurately conduct and record speed check.)
Additionally, the State's auditing of the EBT contractor's
accounting strengthens the indicia of reliability.

Under Fitzwater, a proper foundation for the adm ssion
of a business record includes the requirenents of Rule 803(b)(6).
Fitzwater, 122 Hawai ‘i at 367-68, 227 P.3d at 533-34. The
State's Exhibits 48 and 49 evidence DHS s "acts" of authorizing

5
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paynents to a cash benefits and food stanp account under the nane
of Kehaul ani Terlep from January 1999 through Septenber 2001
(cash benefits) and October 1999 through Septenber 2001 (food

st anps) .

Exhibits 48 and 49 were nade in the course of regularly
conducted activity. Akizaki testified that the EBT contractor
was contractually bound to maintain client EBT accounts for DHS
on a regular basis. The State presented evidence that the EBT
transacti ons were done el ectronically and instantaneously
recorded in the system

The entries in Exhibits 48 and 49 were nmade at or near
the tine of the acts recorded. Terlep alleges that the EBT
contractor conpiled the exhibits after 2002 and they therefore
were not made at or near the tine of the acts recorded. Terlep
confuses the EBT accounting with the transaction history
printouts. See Potankin Cadillac Corp. v. B.R I. Coverage Corp.
38 F. 3d 627, 632 (2nd Cir. 1994) ("A business record may include
data stored electronically on conputers and |ater printed out for

presentation in court, so long as the '"original conputer data
conpil ati on was prepared pursuant to a business duty in
accordance with regul ar business practice."") (quoting United
States v. Hernandez, 913 F.2d 1506, 1512-13 (10th G r. 1990),
cert denied, 499 U S 908, 111 S. C. 1111 (1991)).

It is immaterial that no representative fromCity Corp
or J.P. Mdrgan authenticated Exhibits 48 and 49. Akizaki was a

qualified witness pursuant to Fitzwater, 122 Hawai ‘i at 366, 227

P.3d at 532 (noting that "an enpl oyee of a business that receives
records from anot her business can be a qualified wtness who can
establish a sufficient foundation for their adm ssion as records
of the receiving business under HRE Rule 803(b)(6)").

Terl ep argues that because Exhibits 48 and 49 only
identify Terlep by the nane Kehaul ani Terlep, "[t]here is
insufficient proof that they are for the sane person.” W
di sagr ee.
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At trial, Kelly Okoji (Ckoji), a State eligibility
wor ker, testified that she interviewed Terlep for financial and
food stanp assi stance on February 1, 2000 and February 12, 2001.
koji testified that at the interview she verified Terlep's
identity by examning Terlep's driver's license.’” koji further
testified that after she interviews a client, she determ nes
eligibility and inputs the client's information into DHS systens
accurately and conpl etely.

At trial, Lorene Higa (Hga), a DHS eligibility worker,
testified that she reviewed Terlep's case file for trial. H ga
expl ained that State's Exhibit 8 was an Application for Financi al
and Food Stanps Assi stance signed by Kehaul ani Terl ep and
submtted to DHS in February 1999. Higa further expl ained that
Jane Nagano® received the application and determ ned Terlep's
eligibility accordingly. Hi ga testified that typically after DHS
recei ves applications, DHS workers conduct interviews and input
information accurately and conpletely into DHS systens.

On cross-exam nation, Terlep admtted that she had
applied for welfare, renewed her applications, and filed nonthly
eligibility reports as Ckoji and Hi ga had testified.

This testinony indicates that Terl ep comruni cated
eligibility information to DHS and DHS workers accurately and
conpletely transferred this information into DHS systens. W
note that the EBT contractor accepts this information, as
transmtted, and thereupon creates the client EBT account. W
al so note that the EBT contractor nanages these accounts
according to prescribed contractual rules and that DHS audits the
EBT contractor's accounti ng.

G ven the weight of this testinony, we cannot concl ude
that there is an insufficient nexus between State Exhibits 48 and

! Okoji was able to identify Terlep in court.

8 Jane Nagano's nanme is stamped into the box entitled "WORKER S NAME"
on Terlep's "APPLI CATI ON FOR FI NANCI AL AND FOOD STAMPS ASSI STANCE" (State's

Exhi bit 8). She is a DHS eligibility worker.

7
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49 and Terlep just because they only identify Terlep by the nane
"Kehaul ani Terl ep."

B. THE CIRCU T COURT PROPERLY DENI ED TERLEP' S MOTI ON
FOR JUDGVENT OF ACQUI TTAL.

Terl ep contends the circuit court erred in denying her
oral notion for judgnment of acquittal because State's Exhibits 48
and 49 did not neet the requirements of HRE 803(b)(6) and the
State presented no proof that Terlep received DHS paynents.
Because we conclude that State's Exhibits 48 and 49 did neet the
requi renments for adm ssion under HRE 803(b)(6), we reject
Terlep's first point.

For her second point, Terlep argues that

assum ng arguendo DHS nmade the aforesaid payments, there was
no evidence at the close of the State's case that [Terl ep]
had received the payments. There was no evidence that the
payments were mailed to [Terlep]. And, if payments were
made by direct deposit, to which bank, to which account.
There was nothing to connect the account of [Terlep], if
any.

This argunment is without merit.

The State's case-in-chief established the el enents of
Theft in the Second Degree, HRS § 708-831, such that "a
reasonable mnd mght fairly conclude guilt beyond a reasonable
doubt." State v. Hicks, 113 Hawai ‘i 60, 69, 148 P.3d 493, 502
(2006) (quoting State v. Ml donado, 108 Hawai ‘i 436, 442, 121
P.3d 901, 907 (2005)).

HRS § 708-831 provides in relevant part:

8§708-831 Theft in the second degree. (1) A person
commts the offense of theft in the second degree if the
person conmmits theft:

(b) Of property or services the value of which
exceeds $300[.]

HRS § 708-830 (1993) defines "theft" in relevant part:

§708-803 Theft. A person conmmts theft if the person
does any of the foll ow ng:

(2) Property obtained or control exerted through
deception. A person obtains, or exerts control
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over, the property of another by deception with
intent to deprive the other of the property.

The evidence indicates that Terlep exerted control over
the property of another from January 1, 1999 t hrough
Septenber 30, 2001. Higa reviewed the DHS investigation on
Terl ep, the overpaynents cal cul ated agai nst Terlep, and Terlep's
public assistance file at DHS. Hi ga determ ned that Terlep was
ineligible for the assistance she received in January 1999
because she began living with Cabatbat in the same house.®
Cabat bat's earnings from Davi dson Construction increased Terlep's
total household income and resulted in an overpaynent to Terl ep.
Higa further determned that Terlep's ineligibility extended to
Sept enber 30, 2001, when her case cl osed. '

From January 1999 to Septenber 30, 2001, Terlep
received financial and food stanp assistance to which she was not
entitled. The anount Terlep received over this period exceeded
$300.

Additionally, Terlep engaged in deception to acquire
benefits to which she was not entitled over her ineligibility

period. HRS § 708-800 (1993) provides:
8§708-800 Definitions of terms in this chapter.

"Deception" occurs when a person knowi ngly:

(1) Creates or confirnms another's inmpression which
is false and which the defendant does not
believe is true;

(2) Fails to correct a false inmpression which the
person previously has created or confirmed[.]

o Hi ga based her determ nation on Terlep's May 14, 2003 MOTHER' S

DECLARATI ON REGARDI NG CUSTODY, wherein Terlep affirmatively decl ares under
penalty of perjury that she reunited with Cabatbat in January 1999 and they
remai ned together until they separated in Decenber 2001. On the same form
Terlep identifies Cabatbat as the father of her two children.

10 Terlep's case closed because she became enpl oyed by Clinica
Laboratories and, as a result, her total household income was in excess of the
eligibility limts.
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koji testified that she interviewed Terlep for
financial and food stanp assistance on February 1, 2000 and
February 12, 2001. Okoji explained at trial that, as part of the
i nterview process, she inforns applicants of their rights and
responsi bilities, which include the responsibility to provide DHS
Wi th accurate and conplete information. Okoji testified that in
spite of this advisenment, Terlep did not disclose in her initial
interview or her correspondi ng application that Cabatbat was
living with Terlep and her child.

koji further testified that none of Terlep's Monthly
Eligibility Report Forns (MERFS) from January 2000 to January
2001 indicated that Cabatbat was living in the househol d.
Additionally, in her second interview with Okoji on February 12,
2001, Terlep did not reveal that Cabatbat was living wth her.

Higa testified that none of Terlep's MERFS from
Decenber 1998 through Decenber 1999 indicated that Cabatbat was
living with Terl ep.

Okoji and Hi ga's testinonies provide overwhel m ng
evi dence of Terlep's deception.

Terl ep engaged in this deception "with intent to
deprive the other of the property.” HRS § 708-830(2). Both
Terlep's Applications for Financial and Food Stanps Assi stance
and her MERFs contain explicit warnings about engaging in
di shonest conduct, including hiding information. Furthernore, at
trial, Terlep admtted that having Cabatbat |live with her would

i npact her welfare eligibility:

Q. [The State:] Right. And that if you were living

t oget her and receiving wel fare, that whatever income WIIliam
Cabat bat woul d have brought into the household, that would
have had to have been calculated to determ ne whether you
were eligible for welfare or not; isn't that correct?

A. [Terlep:] If he were living in the househol d, yes.

10
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C. TERLEP WAS NOT DEPRI VED OF EFFECTI VE ASSI STANCE OF
COUNSEL.

Terl ep contends she was denied effective assistance of
counsel because defense counsel should have called Drs. Hall and
Yang to testify about Terlep's nental condition. Terlep argues
that their testinonies would have addressed whet her Terlep forned
the requisite intent to commt theft under the circunstances.!!

When reviewing a claimof ineffective assistance of
counsel, [the appellate court] |ooks at whether defense
counsel's assistance was within the range of conpetence
demanded of attorneys in crim nal cases. The defendant has
t he burden of establishing ineffective assistance of counse

and must meet the foll owing two-part test: 1) that there
were specific errors or om ssions reflecting counsel's | ack
of skill, judgment, or diligence; and 2) that such errors or

om ssions resulted in either the withdrawal or substantia

i mpai rment of a potentially meritorious defense. To satisfy
this second prong, the defendant needs to show a possible

i mpai rment, rather than a probable inmpairment, of a
potentially meritorious defense. A defendant need not prove
actual prejudice

State v. Waki saka, 102 Hawai ‘i 504, 513-14, 78 P.3d 317, 326-27
(2003) (internal quotation marks, citations, and footnote

omtted).

The State filed a notion for a nental exam nation "to
determ ne whether [Terlep] is fit to proceed pursuant to [HRS

8] 704-404."'2 The circuit court received reports from

Dr. Cunningham Dr. Hall, and Dr. Yang. The reports unani nously

expressed the opinion that Terlep was fit to proceed.

11 These "difficult" circunstances include the effect of Cabatbat's

child support paynments on Terlep's intent, the State's confusion in wrongly
charging Terlep for the two months of assistance to which she was entitled
the State's confused reliance on DHS forms as a basis for the charge agai nst
Terlep, and Terlep's "long psychiatric history."

12 HRS 704-404(1) (1993) provides:

8§704- 404 Exam nation of defendant with respect to physica
or mental disease, disorder, or defect. (1) \Whenever the
defendant has filed a notice of intention to rely on the defense
of physical or nmental disease, disorder, or defect excluding
responsibility, or there is reason to doubt the defendant's
fitness to proceed, or reason to believe that the physical or
ment al di sease, disorder, or defect of the defendant will or has
become an issue in the case, the court may inmmedi ately suspend al
further proceedings in the prosecution.

11
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Terl ep characterizes the reports as "synpathetic" and
argues that "[i]t was a serious mstake not to call the doctors
as w tnesses [because] [g]iven these circunstances the doctors[']
reports woul d have hel ped [Terlep's] case.”

In the instant case, we recognize that the record
contains reports fromeach of the three doctors who conducted
Terlep's nental exam nation. Terlep cites excerpts fromtwo of
the reports, purportedly addressing her enotional nental
instability, as "reliable and [to] show what the w tnesses woul d
have said.” However, all three reports unani nously expressed the
opinion that Terlep was fit to proceed.

There is no evidence suggesting that defense counsel's
decision not to call Drs. Yang and Hall was a result of "a
failure to conduct a mnimal investigation." State v. R chie, 88
Hawai ‘i 19, 40 n.16, 960 P.2d 1227, 1248 n.16 (1998).

"The deci sion whether to call witnesses in a crimnal

case is normally a matter within the judgnent of counsel and,
accordingly, wll rarely be second-guessed by judici al

hindsight." State v. Aplaca, 74 Haw. 54, 70, 837 P.2d 1298, 1307
(1992) (internal quotation marks and citation omtted).

Vi ew ng defense counsel's assistance, as a whole, we
cannot say that the decision not to call Drs. Yang and Hall as
W t nesses was not "within the range of conpetence demanded of
attorneys in crimnal cases.”" Richie, 88 Hawai ‘i at 39, 960 P.2d
at 1247 (internal quotation marks and citation omtted).

Terl ep al so argues that she was denied effective
assi stance of counsel because defense counsel failed to discredit
Cam | | e Hauani o (Hauanio) at trial. Terlep contends:

By objecting to the [State's] questioning concerning
wi t ness HAUANI O s snooping on [Terlep], given that as the
court stated HAUANI O was the only truthful witness, defense
counsel deprived [Terlep] of the opportunity to discredit
HAUANI O. This was a potentially meritorious point. Wtness
HAUANI O was not reliable. The court, which singled HAUANI O
out as being credible, could have been di ssuaded had defense
counsel pursued cross-exam nation of witness HAUANI O on this
poi nt .

12
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We decline to second-guess defense counsel's decision
to object to rather than cross-exam ne Hauani o on her "snoopi ng"
for information. R chie, 88 Hawai‘i at 39, 960 P.2d at 1247
(citing to American Bar Association Standards for Crimnm nal

Justice--Prosecution Function and Defense Function, Standard 4-
5.2 (3d ed. 1993), which includes "whether and how to conduct
cross-exam nation" as useful guidance for determ ning which

decisions are left to counsel's discretion).

Vi ewi ng defense counsel's assistance, as a whole, we
cannot say that it was not "within the range of conpetence
demanded of attorneys in crimnal cases. Richie, 88 Hawai ‘i at
39, 960 P.2d at 1247.

Ther ef or e,

| T | S HEREBY ORDERED t hat the Anmended Judgnent filed on
Decenber 15, 2008 in the Grcuit Court of the Third Crcuit is
af firnmed.

DATED: Honol ul u, Hawai ‘i, Septenber 21, 2010.

On the briefs:

John L. d son
f or Def endant - Appel | ant .

Lawrence A Coya, Chi ef Judge
Seni or Deputy Attorney General,
for Plaintiff-Appellee.

Associ at e Judge

Associ at e Judge
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