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NO. 30544

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

VIVIAN L. HCETTE and BERLYN C. HCETTE,

Plaintiffs-Appellants,
V.

K TURTLE COVE SUI TES; HALE MANA LLC;

JOHN DCES 1-10; JANE DCES 1-10; DCE PARTNERSHI PS 1-10;
DOE CORPORATI ONS 1-10 and DOE ENTI TIES 1-10, Defendants- Appel | ees

APPEAL FROM THE CIRCUI T COURT OF THE FIFTH CIRCUI T

(CIVIL NO 07- 1- 0008)

ORDER DI SM SSI NG APPEAL

(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Upon review of the record for this case, it appears

that we | ack jurisdiction over the appeal that Plaintiffs-

Appel lants Vivian L. Hoette and Berlyn C. Hoette have asserted

fromthe followng two orders that the Honorable Randal G B.

Val enci ano ent er ed:

(1)

(2)

the March 29, 2010 "Order Denying: 1) Plaintiffs Vivian L.
Hoette and Berlyn C. Hoette's Motion to Amend Conpl ai nt; and
2) Plaintiffs Vivian L. Hoette and Berlyn C. Hoette's Motion
to Extend the Time to ldentify Unidentified Defendants and
to Certify ldentification of Certain Unidentified

Def endants" (hereinafter the March 29, 2010 order); and

the May 26, 2010 "Order Granting Plaintiffs Vivian L. Hoette
and Berlyn C. Hoette's Motion for Rule 54(b) Certification
of Order Denying Plaintiffs' Motion to Amend Conplaint Filed
on November 12, 2009 and Plaintiffs Vivian L. Hoette and
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Berlyn C. Hoette's Motion to Extend the Time to Identify
Uni dentified Defendants and to Certify ldentification of
Certain Unidentified Defendants Filed on Decenber 22, 2009"
(hereinafter the May 26, 2010 order).

The circuit court has not reduced these two orders to a separate
j udgnment that resolves at | east one claimas required pursuant to
Rul e 54(b) and Rule 58 of the Hawai ‘i Rules of Civil Procedure
( HRCP) .
Hawai ‘i Revised Statutes (HRS) 8 641-1(a) (1993 & Supp.

2009) authorizes appeals fromfinal judgnments, orders, or
decrees. Appeals under HRS § 641-1 "shall be taken in the manner

provi ded by the rules of the court.” HRS § 641(c).
Pursuant to HRCP Rul e 54(b), when there are nultiple clains or
multiple parties, a court may direct entry of final judgnent as
to one or nore but fewer than all of the clains or parties, upon
the "express determ nation that there is no just reason for del ay
and upon an express direction for the entry of judgnent."
Further, HRCP Rule 58 requires that "[e]very judgnent shall be
set forth on a separate docunent.” Based on the separate
docunent requirenent under HRCP Rul e 58, the Suprene Court of
Hawai ‘i has held that "[a]n appeal may be taken . . . only after
the orders have been reduced to a judgnment and the judgnment has
been entered in favor of and against the appropriate parties

pursuant to HRCP [Rule] 58[.]" Jenkins v. Cades Schutte Flenm ng

& Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994).

"[ Al n appeal fromany judgnment will be dism ssed as premature if
t he judgnent does not, on its face, either resolve all clains
against all parties or contain the finding necessary for

certification under HRCP [Rule] 54(b)." 1d. Furthernore, "[a]n
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appeal froman order that is not reduced to a judgnent in favor
of or against the party by the tinme the record is filed in the
suprene court will be dismssed.” |[1d. at 120, 869 P.2d at 1339.
The appellate court clerk filed the record on appeal
for Appeal No. 30544 on July 26, 2010, at which tine the record
on appeal did not contain a separate appeal abl e judgnent.
Nei t her the March 29, 2010 order nor the May 26, 2010 order is a
judgnent, but rather, they are two interlocutory orders that the
circuit court has not reduced to a separate judgnment. Although
the May 26, 2010 order purports to certify the March 29, 2010
order for an appeal pursuant to HRCP Rule 54(b), "a party cannot
appeal froma circuit court order even though the order may
contain [ HRCP Rul e] 54(b) certification | anguage; the order nust
be reduced to a [separate] judgnent and the [HRCP Rul e] 54(b)

certification | anguage nust be contained therein." Oppenhei ner

V. AIG Hawaii Ins. Co., 77 Hawai ‘i 88, 93, 881 P.2d 1234, 1239

(1994). Furthernore, an HRCP Rule 54(b) "certification of
finality is limted to only those cases where (1) nore than one
claimfor relief is presented or nmultiple parties (at |east
three) are involved, . . . and (2) the judgnent entered

conpl etely di sposes of at |east one claimor all of the clains by

or against at |least one party."” Elliot Megdal and Associates v.

Dai o USA Corporation, 87 Hawai ‘i 129, 133, 952 P.2d 886, 890

(App. 1998) (citations omtted). The circuit court has not
entered a separate judgnent that disposes of at |east one claim
by or against at |east one party and that contains the finding

necessary for certification under HRCP Rule 54(b). Absent an
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appeal abl e separate judgnent, this appeal is premature and nust
be dism ssed for |ack of appellate jurisdiction. Accordi ngly,

| T 1S HEREBY ORDERED t hat Appeal No. 30544 is dism ssed
for lack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, October 4, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



