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NO. 30532

| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
In the Matter of the Good Faith Settl enent
Bet ween LEVINA N. HOOHULI, individually and as the
Personal Representative of the ESTATE OF KARI NA NOELANI HOOHULI
and JOSI AH L. HOOHULI, JR, Petitioners-Appellees,
and
TESSI E KOTRYS, Respondent - Appel | ee,
V.
CITY AND COUNTY OF HONOLULU, Respondent-Intervenor/ Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(S.P. NO. 09-1-0429)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Upon review of (1) Respondent-Intervenor/Appellant Gty
and County of Honolulu's (Appellant) July 30, 2010 statenent of
jurisdiction, (2) Petitioners-Appellees Levina N. Hoohuli, the
Estate of Karina Noel ani Hoohuli, and Josiah L. Hoohuli, Jr.'s
(the Hoohuli Appellees), August 3, 2010 statenent contesting

jurisdiction, and (3) the record, it appears that we do not have
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jurisdiction over Appellant’s appeal fromthe circuit court’s:
(a) March 24, 2010 order granting petition for approval of good
faith settlenment (March 24, 2010 Order); and (b) May 12, 2010
"Order Ganting Cty and County of Honolulu's Mdtion to Intervene
and Order Denying Gty and County of Honolulu's Mtion for
Reconsi deration of the Approval of Good Faith Settlenent™
(May 12, 2010 Order). The appeal able order in this case is the
circuit court’s March 24, 2010 Order, and Appellant’s notices of
appeal filed on May 26, 2010 and June 1, 2010 (notices of appeal)
were not tinely under Hawai ‘i Revised Statutes (HRS) § 663-
15.5(e) (Supp. 2009).

The Hoohuli Appellees correctly note the "well-settled
rule that the legislature may define and limt the right of
appeal because the renedy of appeal is not a common |aw right and
it exists only by authority of statutory or constitutional

provisions." Hui Kako‘o Aina Ho‘opulapula v. BLNR, 112 Hawai ‘i

28, 38-39, 143 P.3d 1230, 1240-41 (2006) (citation, internal

guot ati on marks and brackets omtted). "In light of the

| egi sl ature's prerogative of fixing the limts of appellate

jurisdiction, an appealing party's conpliance with the nethods

and procedures prescribed by statute is obligatory."” [1d. at 39,

143 P.3d at 1241 (citation and internal quotation marks omtted).
CGenerally, parties in civil cases invoke appellate

jurisdiction by appealing from"final judgnents, orders or

decrees[.]" HRS 8§ 641-1(a) (1993 & Supp. 2009). The legislature

has specifically authorized the Suprene Court of Hawai ‘i to

regul ate the manner and tinme in which parties assert appeal s
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pursuant to HRS 641-1(a) by providing that "[a]n appeal shall be
taken in the manner and within the time provided by the rul es of
court.” HRS § 641-1(c). Pursuant to HRS § 641-1(c), the Suprene
Court of Hawai ‘i has adopted, anong other things, two rules that
regul ate the manner and tinme in which parties assert appeal s

pursuant to HRS 641-1(a).

(1) Rul e 58 of the Hawai ‘i Rules of Civil Procedure (HRCP)
requires that "[a]ln appeal may be taken . . . only after the
orders have been reduced to a judgment and the judgment has
been entered in favor of and against the appropriate parties
pursuant to HRCP [Rule] 58[.]" Jenkins v. Cades Schutte
Flem ng & Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338

(1994).

(2) Rule 4 of the Hawai ‘i Rul es of Appellate Procedure (HRAP)
governs the time period for filing a notice of appea
pursuant to HRS 641-1(a), providing, among other things,
that "[i]f any party files a tinely notion . . . to
reconsider, . . . the time for filing the notice of appea
is extended until 30 days after entry of an order disposing

of the motion[.]" HRAP Rule 4(a)(3) (enphases added))

However, the instant case does not involve an appeal pursuant to
HRS 641-1(a).

I nstead, the instant case involves the March 24, 2010
Order granting the Hoohuli Appellees' petition for approval of
good faith settlenent. The |egislature has decided to nake this
uni que type of interlocutory order appeal abl e pursuant to HRS
8 663-15.5(e), which has created "an i ndependent right of appeal
of a good faith determ nation separate fromHRS § 641-1." Brooks

v. Dana Nance & Co., 113 Hawai ‘i 406, 413 n.7, 153 P.3d 1091,

1098 n. 7 (2007).

The requirement, therefore, pursuant to HRCP Rule 58
and Jenkins, that the order or judgnment be set forth
on a separate docunment is inapplicable to the good
faith determ nation process described in HRS § 663-
15. 5. Rat her, the right of appeal under HRS § 663-
15.5(e) is distinct and i ndependent under that
statutory authority.

|d. at 413, 153 P.3d at 1098 (quotation marks om tted; enphasis
added). Therefore, the March 24, 2010 Order is an appeal abl e
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order pursuant to HRS § 663-15.5(e), which, in turn, provides its

own uni que twenty-day tinme period for asserting an appeal :

(e) A party aggrieved by a court determ nation on the
i ssue of good faith may appeal the determ nation. The
appeal shall be filed within twenty days after service of
written notice of the determ nation, or within any
additional time not exceeding twenty days as the court may
al | ow.

HRS § 663-15.5(e) (enphases added). HRS § 663-15.5(e) does not

authorize any court to extend the initial twenty-day tinme period
beyond a nmaxi mum of an additional twenty days. Appellant was
served with the March 24, 2010 Order on the sane day it was filed
and Appellant did not file its notices of appeal within the
initial twenty days thereafter, as HRS 8 663-15.5(e) requires for
atinmely appeal. The circuit court did not extend the initial
twenty-day time period for an additional twenty days. Even with
an additional twenty-day period that would have expired on May 3,
2010, Appellant's notices of appeal would have been untinely as
to the March 24, 2010 Order.

Based on the specific tine constraints in HRS 8§ 663-
15.5(e), Appellant was not entitled to invoke the tolling
provision in HRAP Rule 4(a)(3) by filing a tinmely notion for
reconsi deration of the March 24, 2010 Order. The May 12, 2010
Order is not an independently appeal abl e order under HRS 8§ 663-
15.5(e), nor did it trigger a newtinme period for filing a notice
of appeal under HRAP Rule 4(a)(3). The twenty-day tinme period
under HRS § 663-15.5(e) controls.

Appel l ant’ s notices of appeal are untinely under HRS
8§ 663-15.5(e). The failure to file a tinely notice of appeal in
acivil mtter is a jurisdictional defect that the parties cannot

wai ve and the appellate courts cannot disregard in the exercise
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of judicial discretion. Bacon v. Karlin, 68 Haw. 648, 650, 727

P.2d 1127, 1128 (1986).
Ther ef or e,

| T 1S HEREBY ORDERED t hat Appeal No. 30532 is dism ssed
for lack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, October 1, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



