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NO. 30599

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

AMERI CAN EXPRESS CENTURI ON BANK, Pl aintiff-Appellee, v.
SOLOMON NALUA'l, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
(CIVIL NO. 1RC09- 1-1148)

ORDER GRANTI NG OCTCBER 26, 2010 HRAP RULE 40
MOTI ON TO RECONSI DER OCTOBER 19, 2010
ORDER DI SM SSI NG APPEAL FOR LACK OF JURI SDI CTI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of (1) the October 19, 2010 order
di sm ssing appeal for lack of jurisdiction, (2) Defendant-
Appel I ant Sol onon D. Nalua‘i's (Appellant Nalua‘i) October 26,
2010 notion to reconsider the Cctober 19, 2010 order di sm ssing
appeal for lack of jurisdiction pursuant to Rule 40 of the
Hawai ‘i Rul es of Appellate Procedure (HRAP), and (3) the record,
it appears that Appellant Nalua‘i's October 26, 2010 HRAP Rul e 40
notion for reconsideration has nerit.

The only notice of appeal in the record on appeal for
appel l ate court case nunber 30599 and G vil No. 1RC09-1-1148 is
Appel I ant Nalua‘i's June 22, 2010 notice of appeal, which
Appel lant Nalua‘i did not file within thirty days after entry of
the May 20, 2010 judgnent, as HRAP Rule 4(a)(1l) required.

However, Appellant Nalua‘i has drawn to the attention
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of this court an uncertified photocopy of an COctober 19, 2009
noti ce of appeal that Appellant Nalua‘i apparently filed in G vi
No. 1RC09-1-1148 in response to the district court's Septenber
16, 2009 announcenent that the district court intended to
summarily adjudicate this case in favor of Plaintiff-Appellee
Ameri can Express Centurion Bank (Appellee American Express
Centurion Bank) and against Appellant Nalua‘i. The district
court appears to have file-stanped Appellant Nalua‘i's

Cct ober 19, 2009 notice of appeal with the date Cctober 19, 2009.
It is not clear why the District Court Clerk of the D strict
Court of the First Circuit, Ko‘ol aupoko Division, did not include
Appel I ant Nal ua‘i's October 19, 2009 notice of appeal in the
record on appeal for appellate court case nunber 30599 and G vil
No. 1RC09-1-1148.

"If a notice of appeal is filed after announcenent of a
deci sion but before entry of the judgnent or order, such notice
shall be considered as filed immediately after the tinme the
j udgnment or order becones final for the purpose of appeal." HRAP
Rule 4(a)(2). It appears that Appellant Nalua‘i filed his
Cct ober 19, 2009 notice of appeal after the district court's
Sept enber 16, 2009 announcenent of the district court's sunmary
adj udi cati on, but before entry of the May 20, 2010 judgnent, as
HRAP Rul e 4(a)(2) requires. Under such circunstances, Appell ant
Nal ua‘i's October 19, 2009 notice of appeal is tinely as to the
May 20, 2010 judgnent pursuant to HRAP Rule 4(a)(2). Therefore,

| T 1S HEREBY ORDERED t hat Appellant Nalua‘i’s
Cct ober 26, 2010 HRAP Rule 40 notion for reconsideration is
granted, and the Cctober 19, 2010 order dism ssing appeal for
| ack of jurisdiction is vacated. This appeal shall proceed, and
Appel I ant Nalua‘i shall file an opening brief wthin seventy days
after the date of this order, unless Appellant Nalua‘i obtains an
extension of tinme pursuant to HRAP Rule 29. The parties shal
file all subsequent appellate briefs in accordance with HRAP
Rul e 28.

I T 1S FURTHER HEREBY ORDERED

The District Court Clerk of the District Court of the
First Crcuit, Ko‘olaupoko D vision, shall, wthin fifteen days
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after the date of this order, supplenent the record on appeal for
appel l ate court case nunber 30599 and Civil No. 1RC09-1-1148 with
t he COctober 19, 2009 notice of appeal that Appellant Nal ua‘i
appears to have fil ed.

DATED: Honol ul u, Hawai ‘i, Novenber 4, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



