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Def endant - Appel | ant Chan Fung (Fung) appeals fromthe
Judgnent of Conviction and Sentence, entered on Novenber 2, 2009,
by the Circuit Court of the First Grcuit (Grcuit Court),
convi cting and sentencing himfor Unauthorized Entry into a Mtor
Vehicle (UEMWV) in violation of Hawaii Revised Statutes (HRS)
§ 708-836.5 (Supp. 2009).! On appeal, Fung contends that: (1)
the Crcuit Court erred in admtting Fung's "mug shot" into
evidence; (2) the jury wongfully convicted Fung, and the Circuit
Court erroneously denied Fung's oral notion for a judgnent of
acquittal; and (3) Fung's right to a fair trial was prejudiced by

the State's inproprieties in closing argunent.

1 The Honorable Virginia L. Crandall presided.



Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Fung's points of error as foll ows:

(1) Fung argues that the Grcuit Court erred in
adm tting his photograph because the State failed to denonstrate
a need to introduce it into evidence, any probative val ue of the
phot ogr aph was substantially outwei ghed by the danger of unfair
prejudice, and its adm ssion was not harnl ess beyond a reasonabl e
doubt .

Courts in many jurisdictions have recogni zed that the
i ntroduction of a defendant's "nug shot" can create probl ens of
potential unfair prejudice because of a nug shot's suggestion of
prior crimnal activity. See 3 Wharton's Crim nal Evidence

8§ 16:10 (15th ed. 1999); see also, e.g., Barnes v. United States,

365 F.2d 509, 510-511 (D.C. Gr. 1966) (stating that the

"doubl e-shot picture, with front and profile shots al ongsi de each
other, is so famliar, from'wanted posters in the post office,
nmotion pictures and television, that the inference that the
person involved has a crimnal record, or has at |east been in
trouble with the police, is natural, perhaps automatic"). To
address this risk of unfair prejudice, courts in Hawai ‘i and

ot her jurisdictions have adopted criteria for assessing the

adm ssibility of nmug shots. See State v. Kutzen, 1 Haw. App.




406, 412, 620 P.2d 258, 262 (1980); State v. Reiger, 64 Haw. 510,

512-13, 644 P.2d 959, 962 (1982) (adopting the Kutzen test).

In Kutzen, the State sought the adm ssion of two
doubl e- shot phot ographi c exhibits of the defendants, each
consisting of a front and profile view, with police
identification nunbers across the bottom of each photograph.
Kut zen, 1 Haw. App. at 410, 620 P.2d at 261. The trial court
adm tted the photographs into evidence on the condition that al
mar ks identifying themas "nug shots" be renoved and no reference
to their origin or place of viewng be made. 1d. Pursuant to
the trial court's condition, pieces of white paper were fol ded
and stapled to the photographs to mask the identification
nunbers. 1d. at 413, 620 P.2d at 263.

On appeal, we adopted a three-part test:

1. The [g]overnment must have a denonstrable need to
introduce the photographs; and

2. The photographs themselves, if shown to the jury, must
not inply that the defendant has a prior crimna
record; and

3. The manner of introduction at trial nust be such that
it does not draw particular attention to the source or
implications of the photographs.

Kut zen, 1 Haw. App. at 412-13, 620 P.2d at 262-63 (citation
omtted).

Applying this test, we reversed, holding that the
adm ssion of the nug shots was erroneous because the appearance
and insufficient masking of the nug shots suggested to the jury

that the defendants had a prior crimnal record. |d. at 413, 620



P.2d at 263. In addition, the governnent failed to denonstrate a
need to introduce the photographs. |[|d.

It is not clear, however, whether the Kutzen test
applies to every photograph of a crimnal defendant obtained
while in police custody or whether it applies only to photographs
wi th sone associated indicia of crimnal conduct. |In this case,
al though it is undisputed that the photograph was Fung's nug
shot, there were no definitive characteristics identifying it as
such. The photograph was not the cl assic doubl e-shot picture,
with front and profile shots, commonly recogni zed as a nug shot.
The phot ograph of Fung was an unnmarked, frontal shot, with
neither internal police markings nor nmug shot identification
nunbers. Thus, there was no basis to associate Fung's photograph
Wi th past or present crimnal activity.

Neverthel ess, we will consider the Kutzen analysis in
conjunction with our review. First, the State's "need" for the
phot ogr aphi ¢ evi dence was mnimal, at best, because two of the
State's witnesses made in-court identifications of Fung and Fung
was not challenging identification. Second, however, the
appear ance of Fung's photograph does not in any way inply prior
crimnal activity or that Fung was in police custody at the tine

it was taken.2 Third, the photograph was not introduced in a

2 We al so note that the photograph was not "grossly prejudicial" as
characterized by the defense. In objecting to the photograph's adm ssion, the
defense descri bed Fung's appearance as "emaciated," "distorted," "callused,"
and "he |l ooks like he's on drugs." There is nothing in the photograph to

support these descriptions.



manner that drew particular attention to its source or
inplications. The nug shot was introduced during an eye-

W tness's testinony, and the source of the photograph was not
mentioned to the jury. On balance, we cannot conclude that the
Circuit Court abused its discretion in admtting Fung's

phot ograph into evi dence.

(2) Fung argues that there was insufficient evidence
to support the jury's determ nation that Fung entered the subject
truck or acted as an acconplice to a person entering the truck.
We di sagree. Two witnesses testified that they saw Fung wal ki ng
away fromthe delivery truck carrying a case of wwine. One of the
W tnesses, the truck's driver, also testified that the back door
of the delivery truck was cl osed, but unlocked, when he entered
Mur phy's Bar and Gill. Furthernore, the driver testified that
he heard what sounded |ike the back door of the truck closing
after he returned to the truck. Wen he went to investigate the
noi se, he saw Fung. W defer to the jury in determ ning
credibility, weighing the evidence, and draw ng reasonabl e
i nferences of fact fromthe evidence adduced. Based on the
evi dence adduced and reasonabl e inferences therefrom we concl ude
that the jury did not wongfully convict Fung, and the G rcuit
Court's denial of Fung's notion for judgnent of acquittal was not
erroneous.

(3) Fung argues that the State engaged in

prosecutorial m sconduct during its closing argunment by stating:



This was a gol den opportunity, a golden illega
opportunity, an opportunity seized by two men who quickly
pl anned and executed a theft of two cases of wine that were
resting just one mnute earlier inside Paul Espinda's
delivery truck. One of these two men was caught redhanded
Now, you as members of the jury, as mnisters of justice
have the role of finding the defendant guilty of the charge

In this particular case, nmenmbers of the jury, justice
requires you to find this defendant Chan Fung guilty as
char ged.

Fung objected to the prosecutor's statenents and
unsuccessfully noved for a mstrial based on prosecutori al
m sconduct. On appeal, Fung again argues that the above
statenent constituted prosecutorial m sconduct because "the
prosecutor's remarks in closing asked the jurors to ignore the
facts and | aw of the case, and tell the jurors it was their civic
duty to find Fung guilty."

In State v. Maluia, 107 Hawai ‘i 20, 26, 108 P.3d 974,

980 (2005), the Hawai ‘i Suprene Court held:

[ W henever a defendant alleges prosecutorial m sconduct,
this court nmust decide: (1) whether the conduct was

i mproper; (2) if the conduct was inmproper, whether the

m sconduct was harm ess beyond a reasonabl e doubt; and (3)
if the m sconduct was not harm ess, whether the m sconduct
was SO egregious as to bar reprosecution.

To determ ne whether alleged prosecutorial m sconduct
reaches the | evel of reversible error, we then consider "the
nature of the alleged m sconduct, the pronptness or |lack of a
curative instruction, and the strength or weakness of the

evi dence agai nst defendant."” State v. Agrabante, 73 Haw. 179,

198, 830 P.2d 492, 502 (1992) (citations onitted).



Wth regard to the alleged m sconduct in this case, it
is well established that "prosecutors are bound to refrain from
expressing their personal views as to a defendant's guilt or

credibility of wtnesses."” State v. Suan, 121 Hawai ‘i 169, 175,

214 P.3d 1159, 1165 (App. 2009) (citation omtted). Although not
bi nding on this court, we note the United States Court of Appeals
for the Ninth Crcuit has stated that it is "inproper for the
prosecutor to state that the duty of the jury is to find the

defendant guilty.” United States v. Sanchez, 176 F.3d 1214,

1224-25 (9th Cir. 1999) (citation omtted). |In Sanchez, the
Ninth Crcuit also stated:

There is perhaps a fine line between a proper and inproper
"do your duty' argunent. It is probably appropriate for a
prosecutor to argue to the jury that 'if you find that every
el ement of the crinme has been proved beyond a reasonable
doubt, then, in accord with your sworn duty to follow the
law and apply it to the evidence, you are obligated to
convict, regardless of synpathy or other sentiments that

m ght incline you otherw se.

Id. at 1225. The Ninth Grcuit held, inter alia, that the

prosecution's conduct in that case anobunted to prosecutori al

m sconduct because

the prosecutor did not tell the jury that it had a duty to
find the defendant guilty only if every elenment of the crime
had been proven beyond a reasonabl e doubt. Nor did he
remind the jury that it had the duty to acquit Sanchez if it
had a reasonabl e doubt regarding his guilt.

In the present case, the prosecutor stated, "Now, you
as nenbers of the jury, as mnisters of justice, have the role of
finding the defendant guilty of the charge.” 1In essentially the

next breath, however, the prosecutor also told the jury, "MW



burden of proof as the representative of the State is to prove
this case beyond a reasonabl e doubt," and, "[s]econdly inportant
is that you are not to be influenced by pity for the defendant,
or hatred, passion or prejudice against him

The prosecutor also stated, "In this particul ar case,
menbers of the jury, justice requires you to find this defendant
Chan Fung guilty as charged."® This statenent, however, was
preceded by the prosecutor's detail ed analysis of the evidence
and what the State was required to prove and was nade in the
context of a discussion regarding the desire for fair and

inmpartial jurors, who would render a "true verdict," "because
we're all here for one thing, and that's justice."

Finally, we note that, over Fung's objections, on three
occasions during closing argunent the prosecution displayed a
slide with Fung's phot ograph (di scussed above) and the caption,
"GQUILTY AS CHARGED." On appeal, however, Fung does not assert

that this use of the photograph constituted prosecutori al

m sconduct . ¢

8 On appeal, Fung al so argues that the State engaged in
prosecutorial m sconduct in rebuttal closing argument by stating: "The
evidence is there. You're reasonable, use your common sense. There's no
reason why you shouldn't find himaguilty. Pl ease do your job and adm nister
justice." Fung did not object to the statement at trial or renew his nmotion
for mstrial based on that statement. Mor eover, the plea for the
adm ni stration of justice did not suggest that the only way to adm nister
justice was to convict.

4 I nstead, Fung argues that the prejudicial use of the photograph
demonstrates that it should not have been admtted into evidence in the first
instance.



Based on a careful review of the entire closing
argunment, we cannot conclude that the prosecutor's statenents
were inproper. Unlike the prosecutor in Sanchez, the prosecutor
inthis case imediately foll owed the questi onabl e coment about
the jury's role as mnisters of justice with statenents that the
State has the burden of proof beyond a reasonabl e doubt, and that
the jury should not be influenced by pity for the defendant or
prejudi ce against him The prosecutor's fleeting reference to
the jury as mnisters of justice was not repeated.

The prosecutor's comment that "justice requires" the
jury to find the defendant guilty, viewed in context, was
essentially that the jury should find Fung guilty based on a fair
eval uation of the evidence.

Accordi ngly, we conclude that the Grcuit Court did not
abuse its discretion in denying a mstrial.

For these reasons, we affirmthe Crcuit Court's
Novenber 2, 2009 Judgnent of Conviction and Sentence.

DATED: Honol ul u, Hawai ‘i, Novenber 23, 2010.
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