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NO. 30169
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

CATI NA LOU SE BEAM n/ k/ a CATI NA STEFANI K,
Plaintiff-Appellant,
V.
BRUCE WOODFCORD BEAM Def endant - Appel | ee.

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FGD NO 07-1-0232)

VEMORANDUM OPI NI ON
(By: Foley and G noza, JJ. with
Nakamura, C.J. dissenting separately)

Plaintiff-Appellant Catina L. Beam now known as
Catina L. Stefanik (Stefanik or Mther) appeals fromthe
Cctober 13, 2009 "Order Re: 1) Defendant's Motion and Affidavit
for Post-Decree Relief, filed on August 1, 2008; and
2) Plaintiff's Mtion For Unsupervised Visitation, filed on
July 27, 2009" (COctober 13, 2009 Order) entered by the Famly
Court of the First Crcuit (famly court).?

On appeal, Stefanik raises nine points of error,
sunmari zed as foll ows:

(1) The famly court did not have "excl usive and
continuing” jurisdiction when Defendant-Appel |l ee Bruce W Beam
(Beam or Father) filed his Mdtion and Affidavit for Post-Decree

1 The Honorable Jennifer L. Ching issued the October 13, 2009 Order.
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Rel ief on August 1, 2008, and instead Texas had jurisdiction as
the children's "home state";

(2) The famly court erred in appointing Dr. Marvin
Acklin as an evaluator and allow ng his continued invol venent in
t he case;?

(3) The famly court erred in denying Stefanik's Mtion
to Dismss and Term nate Jurisdiction filed on April 22, 2009;:?

(4) The family court erred in denying Stefanik's
Alternate Motion to Dismiss and Term nate Jurisdiction filed on
June 23, 2009;*

(5) The famly court erred in granting Beanmis Mdtion in
Limne filed on August 18, 2009, which precluded Mther from
anong ot her things, introducing at trial any evidence of facts or
ci rcunstances prior to August 25, 2008;°

(6) The famly court erred in denying Stefanik's Mtion
for Leave to Present Testinony of Dr. Robert Geffner filed on
July 23, 2009;

(7) The famly court erred in denying Stefanik's Mtion
for Testinmony of Child, filed on July 30, 2009, pursuant to which
she sought to have her ol dest daughter, then alnpbst 13 years ol d,
testify regarding in which household daughter would prefer to
live;

(8) The famly court erred in denying Stefanik's Mtion
to Procure Qut of State Wtnesses and Evidence filed on July 30,
2009; and

2 The Honorable R Mark Browning issued these orders.

3 The Honorable Linda K.C. Luke issued this order.

4 The Honorable Linda K.C. Luke issued this order.

5 The Honorable Jennifer L. Ching issued this order, as well as the

respective orders involved for points of error six through eight.
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(9) The family court violated Stefanik's civil rights
by, anong other things, denying her visitation with her children
and limting the manner of her comunication with them

Based upon a careful review of the record and the
briefs submtted by the parties, having given due consideration
to the argunents advanced and the issues raised by the parties,
and for the reasons set forth below, we affirmthe famly court's
Oct ober 13, 2009 Order.

l. Jurisdictional Issues — Points of Error One and Three

Whet her the famly court properly exercised
jurisdiction is a question of |aw which we review de novo. Inre
Doe, 96 Hawai ‘i 272, 283, 30 P.3d 878, 889 (2001).

For purposes of the jurisdictional analysis, the
follow ng dates and facts are relevant. Stefanik initiated this
action on January 22, 2007 when she filed her conplaint for
di vorce. On February 23, 2007, the famly court issued the
Decree Granting Absolute Divorce and Awardi ng Child Custody
(Di vorce Decree), which awarded | egal custody jointly to both
parties and awarded primary physical custody to Stefani k subject
to Beamis right of reasonable visitation. On March 3, 2007,
Stefanik and the children relocated to Texas. Between June and
Sept enber 2007, notions and an order were filed regardi ng post-
decree issues and jurisdiction, with the famly court retaining
jurisdiction.

On August 1, 2008, Beamfiled a second notion for post-
decree relief seeking, anong other things, sole |legal and
physi cal custody. On August 25, 2008 and Oct ober 24, 2008, the
famly court issued orders regarding Beami s notion for post-
decree relief, including an award of tenporary sole |egal and
physi cal custody to Beamuntil further order of the court and
ordering Beamnot to relocate until trial on the nerits schedul ed
for January 12, 2009. After an initial continuance of trial, the
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court issued an order on March 19, 2009 which further continued
the trial, retained jurisdiction, and all owed Beam and t he
children to relocate to Louisiana.® On April 15, 2009, Beam and
the children relocated to Louisiana. On April 22, 2009, Stefanik
filed a Motion to Dismiss and Term nate Jurisdiction, asserting
the famly court did not have jurisdiction because both parties
and the children no I onger resided in Hawai ‘i. On June 23, 2009,
Stefanik filed an Alternate Motion to Dism ss and Term nate
jurisdiction, asserting that Hawai ‘i was an i nconveni ent forum
On August 13, 2009, the famly court issued an order denying
Stefanik's notion to dismss and her alternate notion to dism ss.
Trial was held on Septenber 14 and 15, 2009. On Cctober 13,
2009, the famly court issued the order from which Stefani k now
appeal s, which addresses Beanis August 1, 2008 notion for post-
decree relief and a notion filed by Stefani k which sought
unsupervi sed visitation

Wth regard to Stefanik's first and third points of
error, the famly court properly exercised jurisdiction both
before and after Beam and the children relocated to Loui siana.
The requirenments for the famly court's exclusive and conti nui ng
jurisdiction of a child custody determ nation are set out in
Hawaii Revised Statutes (HRS) 8 583A-202 (2006 Repl.), which
provi des:

(a) Except as otherwi se provided in section 583A-204,
a court of this State which has nmade a chil d-custody
determ nation consistent with section 583A-201 or 583A-203
has exclusive, continuing jurisdiction over the
determ nation until:
(1) A court of this State determ nes that the child,
the child's parents, and any person acting as a
parent do not have a significant connection with
this State and that substantial evidence is no
|l onger available in this State concerning the
child's care, protection, training, and personal
rel ati onshi ps; or

5 Beamis in the mlitary and his relocation was pursuant to mlitary

orders.
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(2) A court of this State or a court of another
state determ nes that the child, the child's
parents, and any person acting as a parent do
not presently reside in this State.

(b) A court of this State which has made a
child-custody determ nati on and does not have excl usive,
continuing jurisdiction under this section may modify that
determ nation only if it has jurisdiction to make an initial
determ nation under section 583A-201.

(enmphasi s added).

There is no dispute that, consistent with HRS § 583A-
201 (2006 Repl.), the famly court had jurisdiction to issue the
initial child custody determ nation contained in the D vorce
Decree entered on February 23, 2007. As of August 1, 2008, when
Beam filed his second notion for post-decree relief, although
Stefani k and the children had relocated to Texas, Beam stil
resided in Hawai ‘i. Therefore, under the express terns of
HRS § 583A-202, the famly court maintained excl usive and
continuing jurisdiction at that point.

Even after Beam was al |l owed by court order to rel ocate
to Louisiana with the children in April 2009, the fam |y court
properly naintai ned exclusive and continuing jurisdiction. The
nodi fication proceedings initiated by Beam s August 1, 2008
notion for post-decree relief were still ongoing and pendi ng when
he and the children noved out-of-state. By way of the orders in
August and Cctober of 2008, the famly court had awarded
tenporary | egal and physical custody to Beam and had, inter
alia, ordered that a custody eval uator be appointed pending a
trial on the nerits. Although trial was initially schedul ed for
a few nonths |ater, several continuances thereafter ensued and
Beam and the children were allowed to rel ocate.



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

The comrents to the Uniform Child Custody Jurisdiction
and Enforcenment Act (UCCIEA) (1997) provide clear guidance on
this issue.” As stated in the cormment to 8§ 202 of the UCCIEA:

Jurisdiction attaches at the commencement of a
proceedi ng. If State A had jurisdiction under this section
at the time a modification proceeding was comenced there
it would not be lost by all parties moving out of the State
prior to the conclusion of proceeding. State B would not
have jurisdiction to hear a modification unless State A
deci ded that State B was nore appropriate under Section 207

(enmphasis added). See also Bullard v. Bullard, 3 Haw. App. 194,
200, 647 P.2d 294, 299 (1982) (citation omtted) (stating that
"[s]ubject matter jurisdiction in a custody case is determ ned as

of the time the petition is filed.").® Therefore, even after
Beam and the children noved out-of-state in April 2009, the
famly court maintained exclusive and continuing jurisdiction
under HRS § 583A-202.

1. Stefanik's Cl aimof |Inconveni ent Forum — Point of Error
Four

Wth regard to Stefanik's fourth point of error, that
the famly court was an inconvenient forum and should have
declined jurisdiction under HRS § 583A-207 (2006 Repl.), we
review this issue for abuse of discretion.

Generally, the famly court possesses wi de discretion in

maki ng its decisions and those decision will not be set
aside unless there is a mani fest abuse of discretion. Thus,
[an appellate court] will not disturb the famly court's

deci sions on appeal unless the famly court disregarded
rules or principles of |law or practice to the substantia
detriment of a party litigant and its decision clearly
exceeded the bounds of reason.

7 The Hawai ‘i Legislature promul gated HRS Chapter 583A in 2002, thereby
enacting the UCCJEA.

8 Bullard addressed the Uniform Child Custody Jurisdiction Act (UCCIA),

whi ch was replaced by the UCCJEA. However, the tim ng for determ ning
jurisdiction is consistent for purposes of the facts in the instant case

6
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Fi sher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)
(quoting In re Doe, 95 Hawai ‘i 183, 189-90, 20 P.3d 616, 622-23
(2001)).

As the famly court found in its August 13, 2009 order
denying Stefanik's Alternate Motion to Dism ss, after Stefanik

initiated the case in Hawai ‘i and the Di vorce Decree was issued,
"there ha[d] been extensive post-divorce litigation in this
jurisdiction,” a custody eval uator was appointed in furtherance
of the Hawai ‘i proceedings, and the trial was ordered to take
pl ace in Hawai ‘i before Beam and the children were allowed to
rel ocate. G ven these circunstances, the record in this case,
and considering the factors in HRS § 583A-207, we concl ude that
the famly court did not abuse its discretion in denying the
Al ternate Motion to Dism ss.
[11. Dr. Acklin — Point of Error Two

Stefani k argues that the famly court "erred in

allowing Dr. Acklin, already under Defendant's enploynment, to be
appoi nted and erred again by taking no action to renmedy the
situation when Plaintiff nade Judge Browni ng aware of
Dr. Acklin's conflicts of interest in Decenber 2008." Stefanik
asserts that it was not revealed by Beamor the famly court that
Dr. Acklin was "enpl oyed" by Beam and that Dr. Acklin's
appoi ntment violated the American Psychol ogi cal Associ ation (APA)
Et hics Code 3.06 (Conflicts of Interest). Stefanik's assertions
are not supported in the record and are unpersuasi ve.

Fat her proposed to have Dr. Acklin appointed as Case
Manager/ Speci al Master pursuant to HRS § 571-46(a)(5) (Supp
2009).° In a declaration to the court, prior to Dr. Acklin's

® HRS § 571-46(a)(5) provided authority for the appointment, as
foll ows:

(a) In actions for divorce, separation, annul ment,
separate mai ntenance, or any other proceedi ngs where there
(continued. . .)
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appoi ntment, Beanls counsel disclosed that he had consulted
Dr. Acklin on May 6, 2008, with his client present, to inquire
about Dr. Acklin assum ng the role of Case Manager/ Speci al
Master. Beamls counsel further stated that his client had no
meani ngful participation in that neeting and that Dr. Acklin
tentatively agreed to serve in those roles. Thus, there is
nothing in the record to support Stefani k's assertion that Beam
had enpl oyed Dr. Acklin and, noreover, Beanls contact with
Dr. Acklin was disclosed.

After a hearing on August 13, 2008, the famly court
i ssued an order on August 25, 2008, which stated that the parties
had agreed to appoint Dr. Acklin. This order was "approved as to
form by Stefanik's then-counsel, Cheryl R Braw ey. Thus,
Stefani k did not object to Dr. Acklin's appoi ntnent and i ndeed
consented to his appointnment. The family court did not abuse its
di scretion in appointing Dr. Acklin.

Stefani k al so argues that the famly court reversibly
erred in denying her notion in |imne, which sought to have the
famly court "disregard and exclude any and all past and future

8(...continued)
is at issue a dispute as to the custody of a mnor child
the court, during the pendency of the action, at the fina
hearing, or any time during the mnority of the child, may
make an order for the custody of the mnor child as nmay seem
necessary or proper. In awardi ng the custody, the court
shall be guided by the followi ng standards, considerations,
and procedures:

* * * *

(5) The court may hear the testinmony of any person or
expert, produced by any party or upon the court's own
moti on, whose skill, insight, know edge, or experience

is such that the person's or expert's testinmony is
relevant to a just and reasonabl e determ nation of
what is for the best physical, nmental, noral, and
spiritual well-being of the child whose custody is at
issuel.]
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testinmony fromDr. Marvin Acklin, and any and all testinony
positing that this is a case of 'parental alienation syndronme' or
"parental alienation.'"™ Followng a hearing on the notion in
limne, the court granted in part and denied in part Stefanik's
motion, limting Dr. Acklin's testinony to "the facts and
ci rcunst ances which arose or occurred after August 25, 2008" and
denying the notion in all other respects. Dr. Acklin testified
at the trial on Septenber 14, 2009, properly limted the scope of
his testinony to events after August 25, 2008, and did not
di scuss the theories that Stefani k hoped to excl ude.

Based on our review of the record, the famly court did
not abuse its discretion in allowing Dr. Acklin to testify at
trial.

| V. Limtation of Evidence At Trial — Points of Error Five
Thr ough Ei ght

The fam |y court has broad discretion to determ ne
appropriate evidence for trial, and this court reviews such
rulings under the abuse of discretion standard. See Myanpto v.
Lum 104 Hawai ‘i 1, 7, 84 P.3d 509, 515 (2004) (granting or
denying a notion in limne is reviewed for abuse of discretion);
see also Fisher, 111 Hawai ‘i at 46, 137 P.3d at 360 (noting that
generally, the famly court has broad discretion).

Stefanik's points of error five through eight al
address notions regarding the type of evidence to be presented at
the trial. Each of the notions involved in these points of error
were addressed at a hearing before the famly court on August 25,
2009. The transcript fromthis hearing has not been made part of
the record on appeal. Moreover, transcripts from previous
heari ngs, including the hearings on August 13, 2008 and
August 25, 2008, al so have not been included in the record on
appeal. The only transcripts in the record on appeal are for the
trial dates on Septenber 14-15, 2009. Pursuant to Rule
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10(b) (1) (A) of the Hawai ‘i Rul es of Appellate Procedure (HRAP)
Stefani k, as the appellant, was required to request transcripts
for any points on appeal that require consideration of the oral
pr oceedi ngs bel ow.

Wth regard to points of error five through eight, for
the reasons set forth below, we conclude that the famly court
did not abuse its discretion.

A Beanis Motion In Linne
Beamfiled a notion inlimne to limt the trial

evidence to facts after August 25, 2008, the date of the | ast
heari ng on Beamls second notion for post-decree relief and which
resulted in the famly court's order of tenporary custody for
Beam The family court's order granting Beamis notion in |imne,
whi ch was issued on Septenber 11, 2009, stated in pertinent part:

2. The evidence which may be adduced by either
party is limted and restricted only to the facts and
circumstances which may have arisen after August 25, 2008;

3. Each party is barred fromre-litigating any
clainms or issues previously litigated and/or decided,
including Mother's clainm of sexual abuse or sexually
i nappropriate behavi or by Defendant prior to August 25,
2008, and Mother's clainms that Father was responsible for
t he breakdown of his relationship with [daughter];

4. The Order filed herein on October 24, 2008 by
the [fam |y court] is determned to be conclusive as to all
claims which existed prior to such date, including clains
t hat:

(a) There was a material change of circunstances
since the entry of the Divorce Decree entered herein
on February 23, 2007;

(b) Plaintiff, and persons associated with her, have
failed to facilitate a positive and harnoni ous
rel ationship between the children and Father; and

(c) It is in the best interests of the children that
temporary | egal and physical custody of the m nor
children be awarded to Father.

(enphasi s added).
At the time the famly court issued its ruling on
Beamis notion in limne, there had been multiple filings and at

10
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| east four hearings on the question of the children's cust ody.
The famly court was thus already famliar with the circunstances
of the parties due to the ongoing custody litigation, and a
determ nation on the best interests of the children had been nade
based on evidence provided up to August 25, 2008. Moreover,

wi thout relevant transcripts in the record on appeal, Stefanik
cannot neet her burden of denonstrating error by the famly
court.

Custody was first addressed in the February 23, 2007
Di vorce Decree. Before the Divorce Decree was issued, a hearing
was held on February 12, 2007.

The fam |y court again addressed the question of
custody after Beamfiled his first notion for post-decree relief
on June 26, 2007, in which he sought physical custody of the
children. In this notion, Beam al | eged, anmong ot her things: that
Stefanik was attenpting to alienate the children fromhimin
numer ous ways including precluding or limting the children from
speaking with himby phone; that she had denied his visitation
with the children earlier that month (m d-June 2007) when he went
to Texas to pick themup, but Stefani k had taken them out of the
state; and that Stefani k had nmade fal se reports about himto
Texas Child Protective Services. 1In response, Stefanik filed her
first notion seeking to change jurisdiction to Texas. Beam in
turn, submtted findings dated August 2, 2007 by the Texas
Departnent of Famly and Protective Services that they had "rul ed
out" allegations that he had sexually abused the children. Both
Beami s notion and Stefanik's jurisdictional notion were heard on
August 22, 2007. Along with maintaining jurisdiction, the famly
court did not change custody but partially granted Beam's notion
for post-decree relief, ordering that: "[t]he parties shal
conply with the specific wording of the Decree regarding
visitation” and that "[t]he parties shall conmunicate by emai

11
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only (tel ephone contacts between the children & Father w ||
continue)."

On August 1, 2008, Beamfiled his second notion for
post-decree relief, alleging nultiple concerns, including that:
his eldest child in particular was being alienated fromhim that
there were recent significant incidents in his efforts to pick up
the children for their sumer visit with him (including that,
after receiving a call from Stefanik, the eldest child acted out
on an airplane to such a degree that the flight had to be
del ayed); and that despite the famly court's prior ruling there
were still chronic violations of his visitation rights. Beam
requested, inter alia, a psychol ogical evaluation of the children
and that he be awarded physical custody of the children. Two
heari ngs were set and held, first on August 13, 2008 and then
August 25, 2008. According to orders issued on August 25, 2008
and Cctober 24, 2008, both parties were present at each hearing
with their respective counsel, and the famly court considered
the testinony of the parties, as well as pleadings and exhibits
submtted by them As previously noted, the transcripts fromthe
August 13, 2008 and August 25, 2008 hearings were not nade part
of the record on appeal.

As a result of the proceedings in August 2008, the
famly court awarded tenporary physical custody to Beam 1In the
Cct ober 24, 2008 order, the famly court made the foll ow ng
fi ndi ngs:

The Court finds that there has been a material change
of circumstances since the entry of the Divorce Decree
entered herein on February 23, 2008. The circumst ances at
the time of the entry of the Decree were that both parties
agreed to facilitate positive and harnmoni ous rel ationships
bet ween the children and the other parent. Since that date,
Plaintiff, and other persons associated with her, have
failed to facilitate a positive and harnonious rel ationship
wi th Fat her.

The Court finds that it is in the best interests of
the children that tenporary | egal and physical custody of
the mnor children be awarded to Father, and that the

12
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children's best interests are further served by appropriate
further orders, set forth below, governing visitation
communi cati on, evaluations, and procedures.

(enmphasi s added).

Stefani k does not chall enge on appeal the findings in
t he Cctober 24, 2008 order and therefore those findings are
binding on this court. Oada Trucking Co., Ltd. v. Bd. of Wter
Supply, 97 Hawai ‘i 450, 458, 40 P.3d 73, 81 (2002); Taylor-Rice
v. State, 91 Hawai ‘i 60, 65, 979 P.2d 1086, 1091 (1999).

W review the famly court's grant of Beanls notion in

[ i m ne under the abuse of discretion standard, under which we
"W Il not disturb the famly court's decisions on appeal unless
the famly court disregarded rules or principles of |aw or
practice to the substantial detrinment of a party litigant and its
decision clearly exceeded the bounds of reason.” Fisher, 111
Hawai ‘i at 46, 137 P.3d at 360.

Mor eover, and inportantly,

"The burden is upon appellant in an appeal to show error by
reference to matters in the record, and he [or she] has the
responsi bility of providing an adequate transcript." Union
Buil ding Materials Corp. v. The Kakaako Corp., 5 Haw. App.
146, 151, 682 P.2d 82, 87 (1984) (citing State v. Goers, 61
Haw. 198, 600 P.2d 1142 (1979); 9 Moore's Federal Practice T
210.05[1] (2d ed. 1983)). "The law is clear in this
jurisdiction that the appellant has the burden of furnishing
the appellate court with a sufficient record to positively
show the alleged error." 1d. (citing State v. Hawaiian
Dredgi ng Co., 48 Haw. 152, 397 P.2d 593 (1964); Marn v.
Reynol ds, 44 Haw. 655, 361 P.2d 383 (1961); Johnson v.
Robert's Hawaii Tour, Inc., 4 Haw. App. 175, 664 P.2d 262
(1983); Hawaiian Trust Co. v. Cowan, 4 Haw. App. 166, 663
P.2d 634 (1983)); see also Lepere v. United Public Workers
646, 77 Hawai ‘i 471, 887 P.2d 1029 (1995) (appellant has
duty to include relevant transcripts of proceedi ngs as part
of record on appeal); Loui v. Board of Medical Exam ners, 78
Hawai ‘i 21, 29 n. 17, 889 P.2d 705, 713 n. 17 (1995) (party
has duty to provide appellate court with transcripts).

Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909 P.2d 553,
558 (1995). Wthout the transcripts fromthe rel evant hearings,

we are left to guess as to the extent of evidence provided to the
famly court during those proceedi ngs and Stefani k cannot

13
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establish what evidence the famly court already had, or did not
have, before it — for instance, the extent of the evidence

al ready provided to the famly court on the issue of custody in
t he hearings on February 12, 2007, August 22, 2007, August 13,
2008, and August 25, 2008. Stefanik thus fails to neet her
burden as appellant to furnish this court with a sufficient
record to show the alleged error.

G ven the circunstances and the record available in
this appeal, we conclude that the famly court did not abuse its
discretion in limting evidence at the trial to facts after
August 25, 2008, the point up to which the famly court had
al ready heard evidence and decided the best interests of the
chi | dren.

Further, to the extent Stefanik argues that she was not
given a sufficient opportunity to address the clainms raised by
Beamin his August 1, 2008 notion for post-decree relief prior to
the orders issued on August 25, 2008 and Cctober 24, 2008, the
record indicates otherwse. Before the initial orders anending
custody were issued, the two hearings on August 13, 2008 and
August 25, 2008 were held, at which point both parties appeared
and testified. W conclude that the famly court provided
adequat e opportunity for Stefanik to be heard prior to the orders
bei ng i ssued on August 25, 2008 and Cctober 24, 2008.

B. Stefanik's Motion To Present Testinpbny OF Dr. Geffner
Stefanik wished to call Dr. Geffner as an expert

witness at trial but because of his schedul e, requested that she
be allowed to present his testinony by deposition, tel ephone,
testinmony, audio-visually, or by other electronic neans.

There is no direct order in the record nenorializing
the court's denial of Stefanik's notion. However, the record on
appeal contains the findings of fact and concl usi ons of | aw

14



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

submtted by the famly court on January 11, 2010, stating in
rel evant part:

On August 25, 2009, the following seven (7) notions
were heard: . . . Mother's Motion for Leave to Present
Testimony of Dr. Robert Geffner Pursuant to Hawaii Revised
Statutes ("HRS") Section 583A-111, filed on July 23, 2009.
The ruling on the nmotion was reserved, pending the Court's
recei pt and review of the report of Dr. Geffner. A further
hearing was held on September 11, 2009; the notion was
deni ed.

Because the record on appeal does not contain the
transcri pt of the August 25, 2009 hearing or the Septenber 11
2009 hearing, this court cannot find error in the famly court's
denial. See Bettencourt, 80 Hawai ‘i at 230, 909 P.2d at 558.
Stefanik has failed to establish a sufficient record to show any

al l eged error.
C. Stefanik's Mdtion For Testinmony of a Child
Stefani k argues that the famly court erred in not
all om ng her el dest daughter to testify "as to which househol d
she would prefer to live in." After a hearing on August 25,
2009, the court denied Stefanik's Mtion for Testinony of a
Child, finding "that an appearance by the mnor child . . . in

connection wth these proceedi ngs, whether in open court, or in
chanmbers, would not be in her best interests.”

Stefanik cites to HRS § 571-46(a)(3) to argue that a
denial of her notion to have her el dest daughter testify was
tantanmount to the court giving "no weight to the children's
wi shes with regards to custody in direct violation of the Hawai ‘i
Revi sed Statutes.”™ HRS § 571-46(a)(3) (Supp. 2009) provides:

(a) In actions for divorce, separation, annul ment,
separate mai ntenance, or any other proceedi ngs where there
is at issue a dispute as to the custody of a mnor child
the court, during the pendency of the action, at the fina
hearing, or any time during the mnority of the child, may
make an order for the custody of the mnor child as may seem
necessary or proper. In awarding the custody, the court
shall be guided by the followi ng standards, considerations,
and procedures:

15
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(3) If a child is of sufficient age and
capacity to reason, so as to form an
intelligent preference, the child's
wi shes as to custody shall be
consi dered and be given due wei ght
by the court[.]

The parties' el dest daughter was not required to
testify in order for the famly court to consider and give "due
wei ght" to her wishes. There was evidence regarding this issue
from Cust ody Eval uator Janice Wl f in her report to the court and
during Wilf's testinony at trial on Septenber 14, 2009.

As provided in Rule 45.1 of the Hawai ‘i Fam |y Court
Rul es (HFCR), "[p]rior approval nust be obtained fromthe court
before any child is summoned to appear as a witness so that the
court may determ ne whether to allow the testinony of the child
and the formand manner in which the child's testinmony wll be
permtted . . ." HFCR Rule 45.1 (2009).

The decision whether to permt the child' s testinony
was Wthin the discretion of the famly court, and we concl ude
the famly court did not abuse its discretion.

D. Stefanik's Motion To Procure Qut-of-State Wtnesses and

Evi dence

Stefani k next argues that the famly court erred in
denying her "Mdtion to Procure Qut of State Wtnesses and
Evi dence pursuant to HRS § 583-111 and 583-112(a)" (Mdtion to
Procure), thereby denying her a fair and equitable trial.

In the notion, Stefanik requested that "if, in fact,
the [c]ourt proceeds to trial over [her] jurisdictional

objections,” that the famly court request the Texas court:

to hold an evidentiary hearing to take evidence fromthe

rel evant and material witnesses set forth in Exhibit A (al
persons having direct knowl edge of facts necessary for

adj udi cation of the children's best interest) living in or

near the jurisdiction of said Texas court, and to forward to
this [c]ourt a certified transcript of the record of the hearing
and the evidence otherwi se presented
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Attached to the notion as an addendumwas a |ist of twenty-six
relatives, eighty-one famly friends, and fifteen other
i ndi vi dual s whom Stefani k asserted lived in or near the
jurisdiction of the Texas court and who were "expected to testify
in this case.” Stefanik's nmenorandumin support of the notion
|isted additional w tnesses who had been involved in her report
of sexual abuse by Beam Her nenorandum states that all the
W tnesses were expected to address Beam s all egati ons agai nst
Stefanik that led to the tenporary custody award to him
Stefani k asserted that all of the witnesses |isted "possess
di rect know edge of facts relevant to the children's custody and
best interest, to Defendant's allegations, Dr. Acklin's
assunptions and theories, and to Plaintiff's interaction and
relationship with the children.”

The order denying Stefanik's Mdtion to Procure
expl ai ned why the notion was bei ng deni ed:

In light of the [c]Jourt's rulings on Defendant's Motion in
Li m ne, prior to the hearing on Motion to Procure . .
pursuant to which rulings, inter alia, the [c]lourt limted
and restricted evidence which may be adduced by either party
only to facts and circunstances which may have arisen after
August 25, 2008, and based upon the fact that all of the

wi t nesses sought to be called by Plaintiff pursuant to said
Motion to Procure . . . could only provide testinony which
woul d be barred by the rulings on Defendant's Motion in
Limne, Plaintiff's above-referenced Motion is denied

G ven the excessive nature of Stefanik's notion seeking
to have a total of one-hundred and twenty-two w tnesses testify
in an evidentiary hearing in Texas, the |lack of the transcript
fromthe August 25, 2009 hearing to assess any other proffer nmade
by Stefanik for the need of these witnesses, and that the famly
court had limted both parties to facts after August 25, 2008, we
conclude the famly court did not abuse its discretion in denying
this notion.
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V. Al l eged Violation of Cvil R ghts
Stefanik's last argunment is that her civil rights were

vi ol ated when the court "ignored its inherent supervisory role in
custody matters and violated [her] fundamental rights to a
relationship with her children.”

On appeal, this court answers questions of
constitutional |law "by exercising our own i ndependent judgnent
based on the facts of the case. Thus, we review questions of
constitutional |aw under the right/wong standard." Doe v. Doe,
120 Hawai ‘i 149, 165, 202 P.3d 610, 626 (App. 2009) (quoting
State v. Fields, 115 Hawai ‘i 503, 511, 168 P.3d 955, 963 (2007))
(internal quotation nmarks omtted).

There is no question that Stefanik, as a nother, "had a
fundanental liberty interest in her right of care, custody, and
control™ of her children. Doe v. Doe, 120 Hawai ‘i at 168, 202
P.3d at 629.

[Under the Fourteenth Amendment of the United States
Constitution and article 1, section 5 of the Hawai ‘i
Constitution, the State may not deprive her of this interest
wi t hout providing a fair procedure for deprivation. 'At its
core, procedural due process of |law requires notice and an
opportunity to be heard at a meaningful time and in a

meani ngf ul manner before governmental deprivation of a
significant liberty interest.

(internal citations omtted).

Here, the famly court held two hearings before it
i ssued orders tenporarily nodifying the child-custody
determ nation in August 2008. Thereafter, there were nunerous
noti ons, hearings, settlenent conferences, and a two-day trial.
Thr oughout these extensive proceedi ngs, Stefanik had notice and
fully and vigorously participated. On appeal, she fails to make
a showing that her civil rights have been conprom sed.
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VI . Concl usi on

We therefore affirmthe famly court's "Order Re: 1)
Def endant's Motion and Affidavit for Post-Decree Relief, filed on
August 1, 2008; and 2) Plaintiff's Mtion For Unsupervised
Visitation, filed on July 27, 2009" entered on Cctober 13, 2009.
DATED: Honol ul u, Hawai ‘i, Novenber 15, 2010.

On the briefs:

Catina L. Stefanik
Plaintiff-Appellant

Associ at e Judge
Bruce Wodford Beam
Def endant - Appel | ee

Associ at e Judge
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