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NO. 29375
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
STEVE OSHI RO, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 07-1-0957)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, Fujise, and G noza, JJ.)

Def endant - Appel | ant Steve Oshiro (Gshiro), al so known
as Steven Gshiro, appeals fromthe Judgnent entered on Septenber
17, 2008, in the Crcuit Court of the First Crcuit (circuit
court).! Gshiro was charged with mansl aughter, in violation of
Hawai i Revised Statutes (HRS) § 707-702(1)(a) (1993),2 for
reckl essly causing the death of another person as the result of a

! The Honorabl e Dexter D. Del Rosario presided.

2 At the tinme relevant to this appeal, HRS § 707-702(1)(a)
provi ded:

(1) A person conmits the of fense of mansl aughter
if:

(a) He recklessly causes the death of another
person|. ]
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motor vehicle collision. He pleaded no contest to the

mans| aught er charge pursuant to a plea agreenment with Plaintiff-
Appel l ant State of Hawai ‘i (State). After obtaining new counse
and prior to sentencing, Oshiro filed a notion to withdraw his
no-contest plea (Mdtion to Wthdraw). The circuit court denied
Gshiro's Motion to Wthdraw and sentenced himto twenty years of
i nprisonnment, consistent with the plea agreenent.

On appeal, Gshiro contends that the circuit court erred
in denying his Mdtion to Wthdraw on the grounds that: 1) Gshiro
did not waive his rights knowingly, intelligently, and
voluntarily when he entered his plea; and 2) Gshiro presented
changed circunstances or new information justifying the
wi t hdrawal of his plea. W affirm

l.

On January 8, 2008, Gshiro pleaded no contest to the
mans| aught er charge pursuant to a plea agreenent. The plea
agreenent contai ned a nunber of provisions, including that
"[Cshiro] agrees that if prior to sentencing he wi thdraws his no-
contest plea and the case is re-set for trial, he will be
incarcerated without bail pending trial" (hereinafter, the "no-
bail provision"). Gshiro obtained new counsel and filed his
Motion to Wthdraw. Gshiro argued that there were fair and just
reasons for allowng himto wthdraw his no-contest plea, nanely,
(1) he did not knowingly, intelligently, or voluntarily waive his
rights; and 2) changed circunstances or new information justified
t he wi t hdrawal .

Gshiro contended that his plea was not made know ngly,
intelligently, or voluntarily because his forner counsel® had
erroneously advised Gshiro that he could withdraw his plea at any
time before sentencing. |In support of this contention, Gshiro
submtted his affidavit in which Gshiro asserted that his fornmer

W refer to the attorney who represented and advi sed
Gshiro in the circuit court proceedings up through the no-contest
plea and until new counsel was substituted as Gshiro's "fornmer
counsel ."



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

counsel "told ne and ny famly that | could al ways w t hdraw ny

pl ea of guilty* at any tinme before sentencing." Gshiro also
submtted affidavits fromfamly nmenbers and a friend who stated
that in a group neeting held a few days after Oshiro's no-contest
pl ea, Gshiro's former counsel told themwords to the effect that
"[GCshiro] knows this and I will tell you this too, until [Gshiro]
is sentenced, he can take back the plea agreenent."”

In addition, Oshiro argued that the no-bail provision
of the plea agreenent unconstitutionally punished Gshiro for
exercising his right to trial and was unenforceable. Gshiro also
clainmed that information that he had provided a urine sanple was
new i nformation that his fornmer counsel had not known at the tine
of Gshiro's no-contest plea.

The circuit court held an evidentiary hearing on
Gshiro's Motion to Wthdraw. Oshiro's former counsel was the
sole witness called to testify. Gshiro's fornmer counsel denied
telling Gshiro or nenbers of Gshiro's famly that Gshiro could
al ways wi thdraw his plea before sentencing. Gshiro's forner
counsel testified that he woul d never give anyone that advice
because "that's an incorrect statenment of the law." Wth respect
to the informati on about the urine sanple, Gshiro's forner
counsel testified that he had been told by the | awer who
represented Gshiro at the tine of Gshiro's arrest that Gshiro had
provided a urine sanple at the hospital imediately after the
fatal collision. Gshiro's fornmer counsel further testified,
however, that he could not find any confirmation of this
information and still did not know whether Oshiro had submtted
to a urine test. Gshiro's fornmer counsel noted that information
about a urine test was "not |listed anywhere in the discovery.
It's not listed anywhere in the foll owp."

The circuit court denied Gshiro's Mdtion to Wthdraw,
and issued witten findings of fact and conclusions of law in
support of its decision. In its findings of fact, the circuit

* W presune Gshiro neant his plea of no contest.
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court stated that to the extent that the testinony of Gshiro's
former counsel conflicted with the statenments submtted by Gshiro
and his famly and friend, "the Court finds [Gshiro's forner
counsel 's] testinony credible and not the other statenents." The
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circuit court specifically found the foll ow ng testinony of
Gshiro's fornmer counsel to be "factual™

At no time did [Oshiro's former counsel] say to
Def endant Oshiro or to his famly that Defendant Oshiro
"could al ways withdraw his plea at any time prior to
sentencing”; nor did he say, "[Oshiro] knows this and | wil
tell you this too, until he is sentenced, he can take back
his plea agreement."” [Oshiro's former counsel] testified he
woul d not have said those things because they were not true
and they were inproper statements of the |aw.

The circuit court found that there was no evidence
presented to support the allegation that Gshiro had provided a
urine sanple imedi ately after the collision. It also concluded
that the no-bail provision did not violate public policy or
justify setting aside the plea agreenent.

.

The follow ng principles apply to our review of the
circuit court's denial of Gshiro's Mtion to Wthdraw

We review the denial of a notion to withdraw a no-
contest plea prior to the inposition of sentence for abuse of
di scretion. State v. Merino, 81 Hawai ‘i 198, 211, 915 P.2d 672,
685 (1996). |In State v. Jim 58 Haw. 574, 574 P.2d 521 (1978)
t he Hawai ‘i Suprene Court discussed the standards for w thdrawal
of a guilty plea under the predecessor to Hawai ‘i Rul es of Pena
Procedure (HRPP) Rule 32, which are the sane standards applicable
to Gshiro's Motion to Wt hdraw.

A def endant does not have an absolute right to
wi t hdraw his [or her] guilty plea, and a notion for
wi t hdrawal of a guilty plea under the . . . rule must
therefore be determ ned under either of two established
principles. Where the request is made after sentence has
been i mposed, the "manifest injustice" standard is to be
appl i ed. But where the motion is presented to the trial
court before the inposition of sentence, a nore libera
approach is to be taken, and the motion should be granted if
the defendant has presented a fair and just reason for his
request and the [prosecution] has not relied upon the guilty
plea to its substantial prejudice

Jim 58 Haw. at 575-76, 574 P.2d at 522-23 (citations and
footnote omtted). The defendant bears the "burden of
establishing plausible and legitimate grounds for the w thdrawal "
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of the defendant's no-contest plea. Merino, 81 Hawai ‘i at 223,
915 P.2d at 697.

The two fundanental bases for showng a "fair and just
reason” for w thdrawi ng a no-contest plea are (1) the defendant
did not waive his or her rights know ngly, intelligently, or
voluntarily; and 2) changed circunstances or new i nformation
justify wthdrawal of the plea. |1d. at 223-24, 915 P.2d at 697-
98. A defendant nust first denonstrate a fair and just reason
for the withdrawal of the plea before the court need consider
whet her the prosecution detrinmentally relied upon the plea. 1d.
at 223, 915 P.2d at 698. W review a defendant's claimthat his
or her plea was not knowingly, intelligently, or voluntarily
entered, thus constituting a fair and just reason for w thdraw ng
the plea, under the de novo standard. 1d. at 225, 915 P.2d at
699.

L1l

We conclude that the circuit court did not err in
ruling that Gshiro failed to denonstrate a fair and just reason
for withdrawi ng his no-contest plea.

A

Gshiro argues that he did not know ngly, intelligently,
and voluntarily waive his rights when he entered his no-contest
pl ea because he entered his plea "under the erroneous belief that
he could withdraw his plea at any tinme before sentencing.” In
support of this contention, Oshiro submtted an affidavit to the
circuit court in which he asserted that his forner counsel "told
me and ny famly that | could always wthdraw nmy plea of [no
contest]® at any tinme before sentencing." Gshiro also subnitted
affidavits fromhis famly and a friend to corroborate his claim
that his former counsel erroneously advised himthat he could
w thdraw his plea at any tinme before sentencing.

However, in denying Gshiro's Mdtion to Wthdraw, the
circuit court found that the testinony of Gshiro's former counsel
on this issue was nore credi ble than the conflicting statenents

®> See footnote 4, supra.
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of Gshiro and his famly and friend. Based on that credibility
determnation, the circuit court found, contrary to Gshiro's
claim that Gshiro's former counsel did not advise Oshiro that
Gshiro could wthdraw his plea at any tinme before sentencing and
that Gshiro had failed to present a fair and just reason for

W t hdrawi ng his no-contest plea with respect to this issue. W
give deference to the circuit court's evaluation of credibility
and the weight of the evidence. Domngo v. State, 76 Hawai ‘i

237, 242, 873 P.2d 775, 780 (1994) ("[I]t is well-settled that an
appel late court wll not pass upon issues dependent upon the
credibility of witnesses and the weight of the evidence; this is
the province of the trial judge." (internal quotations marks and
citation omtted)). Accordingly, we reject Gshiro' s claimthat
his plea was not entered know ngly, intelligently, and
voluntarily because he erroneously believed he could withdraw his
plea at any tinme before sentencing.

We note that Gshiro's former counsel submtted a
declaration in connection with Gshiro's Mdtion to Wthdraw. In
his declaration, Gshiro's forner counsel discussed certain
provi sions of the plea agreenent relating to the conditions for
and the consequences of Gshiro's wthdrawal of his plea.
Gshiro's fornmer counsel opined in his declaration:

Based on ny review of the various statements, the plea

agreement and ny nenory of the events related to this Motion
[to Wthdraw], | now believe that M. Oshiro believed that
he could withdraw his No Contest plea prior to sentencing.
G ven the specific | anguage of the unique plea agreement and
the explanation of this |anguage to M. Oshiro, | understand
why M. Oshiro believed that he would be allowed to withdraw
his plea prior to sentencing.

However, Gshiro hinself did not assert by affidavit or
through his testinony that he was m sled by the ternms of the plea
agreenent or his fornmer counsel's explanation of those terns.®
Rat her, Gshiro, in his affidavit, asserted only that his forner

® The record reflects that Gshiro was present at the hearing
on his Motion to Wthdraw, but he did not testify.
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counsel told Gshiro that he could always wi thdraw his plea at any
time before sentencing, an assertion the circuit court did not
find credible. It is the justification asserted by Gshiro that
controls the evaluation of whether Gshiro had a fair and j ust
reason to withdraw his plea. W conclude that the opinion or
specul ation of Gshiro's fornmer counsel on what Gshiro m ght have
bel i eved, which was based on matters Gshiro did not say he relied
upon, does not provide a basis for us to overturn the circuit
court's deci sion.
B.

We reject Gshiro's claimthat he could not have
knowi ngly and intelligently entered his plea because the no-bai
provi sion was unenforceable. It is well established that a
def endant may waive his or her constitutional rights. See,
e.qg., Merino, 81 Hawai ‘i at 219, 915 P.2d at 693 (right to
counsel); State v. Tinoteo, 87 Hawai ‘i 108, 123, 952 P.2d 865,
880 (1997) (Ram |, J., dissenting, joined by Levinson, J.)
(citing exanples). In addition, plea bargaining is an inportant
conponent of our crimnal justice systemand "does not violate
the [United States] Constitution even though a guilty plea waives
i nportant constitutional rights.” Town of Newton v. Runery, 480
U S. 386, 393, (1987); see Bordenkircher v. Hayes, 434 U S. 357,
361 (1978).

Gshiro agreed to the no-bail provision and thereby
bar gai ned away certain of his rights during the give and take of
negoti ati ons over his plea agreenent.’ Gshiro provides no
persuasi ve authority to support his contention that as part of a
negoti ated pl ea agreenent, the no-bail provision was
unconstitutional, violated public policy, or was unenforceable.
Mor eover, the no-bail provision, which was adverse to Gshiro,

" Gshiro agreed to the terns of the plea agreenent as the
schedul ed trial was approaching. Trial was schedul ed for the
week of January 14, 2008, the parties agreed to the ternms of the
pl ea agreenent in Decenber 2007 after extensive negotiations, and
Gshiro entered his no-contest plea on January 8, 2008.

8
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provided a disincentive for himto enter into the no-contest
pl ea. Thus, regardl ess of whether the no-bail provision was
unenforceable, it did not induce Gshiro to enter into his no-
contest plea. Accordingly, the no-bail provision did not provide
a fair and just reason for GCshiro to wthdraw his pl ea.

C.

Finally, we conclude that Gshiro's claimthat he was
entitled to withdraw his plea based on new information or changed
circunstances is without nerit. On appeal, OGshiro argues that
the new information that entitled himto withdraw his plea was
the allegation that he provided a urine sanple after the
collision. However, the circuit court found that no evidence had
been presented to support that allegation. Gshiro's forner
counsel testified that he had not been able to confirmthe
all egation regarding the urine sanple and did not know whet her
Gshiro had submitted to a urine test. Gshiro's fornmer counse
also testified that no information regarding a urine test was
mentioned in the discovery materials. Gshiro hinself did not
aver through testinony or his own affidavit that he had provided
a urine sanple after the collision. W conclude that the circuit
court did not err in determning that Gshiro had failed to
substantiate the urine-sanple allegation.

Mor eover, OGshiro did not proffer any information
regarding the results of any testing of his alleged urine sanple
-- whether it showed the presence or absence of drugs or
al cohol .® One of the conditions that a defendant nust satisfy to
establish his or her entitlenment to withdraw a no-contest plea
based on new i nformati on or changed circunstances is that the new
i nformati on or changed circunstances, "if believed by a
reasonabl e juror, would excul pate the defendant[.]" Merino, 81
Hawai ‘i at 224, 915 P.2d at 698 (bl ock quote format and citation
omtted). Here, the bare allegation that Gshiro provided a urine

8 The State's theory was that OGshiro's ability to drive had
been inpaired by his use of drugs, but not al cohol.
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sanple, even if believed, would not have excul pated him W
conclude that the circuit court did not err in ruling that
Gshiro's urine-sanple allegation did not provide a fair and just
reason for Oshiro to withdraw his pl ea.
V.

We hold that the circuit court did not err in denying
Gshiro's Motion to Wthdraw, and we affirmthe
Septenber 17, 2008, Judgnent of the circuit court.

DATED: Honol ul u, Hawai ‘i, Novenber 30, 2010.

On the briefs:

M chael Jay G een Chi ef Judge
f or Def endant - Appel | ant

Del anie D. Prescott-Tate

Deputy Prosecuting Attorney Associ at e Judge
Cty and County of Honol ul u

for Plaintiff-Appellee

Associ at e Judge

10



