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NO. 29177
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

SPECI AL PROCEEDI NGS NO. 03-1-0401
In the Matter of the Arbitrati on Between,
UNI TED PUBLI C WORKERS, AFSCME, LOCAL 646, AFL-Cl QG
Uni on- Appel | ant ,
and
CI TY AND COUNTY OF HONOLULU, DEPARTNMENT OF ENVI RONVENTAL
SERVI CES, COLLECTI ONS SYSTEM

Enpl oyer - Appel | ee.

SPECI AL PROCEEDI NGS NO. 03-1- 0400
In the Matter of the Arbitrati on Between
UNI TED PUBLI C WORKERS, AFSCME, Local 646, AFL-CI O
Uni on- Appel | ant,
and

CI TY AND COUNTY OF HONCLULU, DEPARTMENT OF ENVI RONVENTAL

SERVI CES, COLLECTI ONS SYSTEM (Giev. OO A P__
re: submttal to al cohol breathalyzer test; Sections 11

and 63; CA-02-25; 2002-0421),
Enpl oyer - Appel | ee.

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T

SUVMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, Foley, and Reifurth, JJ.)

Uni on- Appel | ant United Public Wrkers, AFSCME, Local
646, AFL-CIO (UPW appeals fromthe follow ng judgnment and orders
that were entered by the Crcuit Court of the First Crcuit
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(circuit court)?! on remand from a previous decision of this
court: 1) the April 28, 2008, "Judgnent on Remand"; 2) the Apri
28, 2008, "Order Denying UPWs Motion to Enforce Judgnent on Back
Pay Award, to Assess Interest, Costs, Attorney’' s Fees & for Qher
Appropriate Relief" (O der Denying Enforcenent); and 3) the My
30, 2008, "Order Denying UPWs Motion to Remand to Arbitrator
Paul S. Aoki for Rehearing on Renedy" (Order Denying Renmand).
For the reasons set forth bel ow, we conclude that the case nust
be sent back to the arbitrator for the arbitrator's
reconsi deration of the back pay portion of the arbitrator's
decision. Accordingly, we vacate the circuit court's Judgnent on
Remand, Order Denying Enforcenent, and Order Denying Remand, and
we remand the case for further proceedings consistent with this
Summary Di sposition Order.
| .
A

The background facts are set forth in detail in our
prior decision, a nmenorandum opinion we issued in United Public
Workers, AFSCME, Local 646, AFL-CIOv. Cty and County of
Honol ul u, No. 26347, 2007 W. 1174175 (Hawai ‘i App. 2007)
(hereinafter, "Menorandum Qpinion"). The facts pertinent to this
appeal are sunmmarized as foll ows.

Gievant Al ei gh Pearson (Pearson or Gievant) was
enpl oyed in the position of Wastewater Collection System Hel per
(hel per) in the Collection System Mai ntenance D vision of the
Department of Environnental Services for the Gty and County of
Honolulu. To work in the hel per position, Pearson was not
required to have a commercial driver's license (CDL). Pearson
applied for a pronotion to a vacant position of WAstewater
Col l ection System Repairer (repairer) which did require that the
enpl oyee have a CDL. Pearson did not have a valid CDL |icense.
In anticipation of his enrollnent for CDL training, Pearson was
sent by his enployer, the Cty and County of Honolulu (City or

! The Honorabl e Sabrina S. MKenna presided.
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Enpl oyer) for preenploynent drug and al cohol tests. Pearson's
test results for al cohol exceeded the acceptable limt.

After receiving the results, the Gty realized that
subj ecting Pearson to a preenpl oynent al cohol test violated the
terms of the applicable collective bargai ning agreenent (CBA).
Therefore, the Gty did not inplenment standard disciplinary
procedures for an alcohol testing violation. However, the Cty
decided to retain the records for Pearson's test results and
require himto undergo a substance abuse eval uation and, if
necessary, a treatnent program before permtting himto train for
a CDL.

In response, UPWTfiled a grievance with the Gty on
behal f of Pearson, and the grievance was eventually submtted to
arbitration, in accordance with the CBA, before Paul S. Aoki,
Esq. (Arbitrator). Because the Cty conceded that it violated
the CBA by testing Pearson for alcohol, the parties agreed that
the sole issue for the Arbitrator's determ nati on was what the
appropriate renedy should be for the City's admtted violation.

The Arbitrator issued a decision (Arbitrator's
Decision), in which he ordered the follow ng renedy:

1. The Enpl oyer shall remove all records pertaining
to the alcohol test from Grievant's records and they shall
not be used against himin any way.

2. The Enpl oyer shall allow Grievant to participate
in CDL training.

3. The Enpl oyer shall pronote Grievant to the
position of Wastewater Collection System Repairer.

4. Enpl oyer shall pay Grievant the difference
bet ween the Wastewater Collection System Repairer's rate of
pay and the pay that he actually received fromthe date that
the four Wastewater Collection System Repairer positions
were filled in June 2003 until the date of Grievant's
promotion to Wastewater Collection System Repairer.

UPWTfiled a notion in the circuit court to correct a
t ypographical error and to confirmthe Arbitrator's Decision, and
the Gty filed a notion to vacate the Arbitrator's Decision. The
circuit court issued an order which granted UPWs notion and
denied the Cty's notion. (Order G anting UPWs Mtion to
Confirm. The Cty appeal ed.
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This court issued its Menorandum Opi ni on which held
that: 1) the Arbitrator exceeded his authority and viol ated
public policy by ordering the Gty to pronote Pearson, who did
not have a valid CDL, to the position of repairer; and 2) the
Arbitrator did not exceed his authority or violate public policy
by ordering the City a) to renove all records pertaining to
Pearson' s al cohol test fromhis records; and b) to all ow Pearson
to participate in CDL training. W vacated the circuit court's
Order Ganting UPWs Mtion to Confirm and remanded the case for
further proceedings consistent wth the Menorandum Opi ni on.

B.

Wil e the case was on appeal, Pearson was term nated by
the Gty for reasons unrelated to his al cohol-testing grievance.
UPW grieved Pearson's dismssal and eventually entered into a
settlement wwth the Cty which provided for Pearson's
resignation. The UPWsought back pay fromthe Cty, up to the
date of Pearson's resignation, based on the Arbitrator's Decision
in the alcohol-testing grievance. The anount of back pay
requested was $19,492. The City refused to pay the requested
back pay.

On remand fromthis court's Menorandum Opi ni on, UPW
filed in the circuit court a "Mdtion to Enforce Judgnent on Back
Pay Award, to Assess Interest, Costs, Attorney's Fees & for Qher
Appropriate Relief" (Mdtion for Enforcenent). 1In the Mtion for
Enf orcenment, UPW sought to enforce the Arbitrator's back pay
award -- the difference between the repairer's rate of pay and
the rate he received as hel per -- conputed up to the date of
Pearson's resignation as well as interest on the back pay, costs,
and attorney's fees. The circuit court denied UPWs Mdtion for
Enf orcenent "wi thout prejudice” on the issue of whether the
matter should be remanded back to the Arbitrator for rehearing on
the issue of back pay. The circuit court's decision was set
forth in its Order Denying Enforcenent.
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UPWTfiled a "Motion to Remand to Arbitrator Paul S.
Aoki for Rehearing on Renedy" (Mdtion for Remand). UPW argued
that the case should be remanded to the Arbitrator to permt the
Arbitrator to clarify or determ ne what renedy he woul d have
i nposed if he knew that he was precluded fromordering the Cty
to pronote Pearson to the repairer position. The circuit court
denied UPWs Mition for Remand as set forth in the circuit
court's Order Denying Remand. The circuit court entered a
Judgnent on Remand in favor of the Cty.

.

On appeal, UPWargues that the circuit court erred by:
1) failing to grant the relief requested in UPWs Motion for
Enf orcenent, nanely, enforcenent of the back pay conponent of the
Arbitration Decision as well as interest on the back pay,
attorney's fees, and costs; 2) denying UPWs alternative request
that the case be remanded to the Arbitrator to determ ne the
appropriate renedy in light of this court's Menorandum Qpi ni on
whi ch held that the Arbitrator had exceeded his authority in
ordering Pearson's pronotion to the repairer position; and 3)
entering Judgnent on Remand in favor of the Cty.

L1l

The Hawai ‘i Supreme Court "has confined judicial review
of arbitration awards to the strictest possible limts. This is
because of the legislative policy encouraging arbitration and
t hereby discouraging litigation." Gepaya v. State Farm Mut.
Auto. Ins. Co., 94 Hawai ‘i 362, 365, 14 P.3d 1043, 1046 (2000)
(i nternal quotation marks, brackets, ellipsis points, and
citations omtted).

"[Alrbitrators . . . normally have broad discretion to
fashion appropriate renedies.” Hokama v. University of Hawai ‘i,
92 Hawai ‘i 268, 273, 990 P.2d 1150, 1155 (1999). In submitting a
di spute to arbitration, it is the judgnent of the arbitrator that
the parties bargained for, and not the judgnent of the court.
Morri son- Knudsen Co. v. Makahuena Corp., 66 Haw. 663, 670, 675
P.2d 760, 766 (1983). Accordingly, "[a] court may not substitute
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its judgnent for that of the arbitrator . . . ." Kern v.
Krackow, 765 N.Y.S.2d 790, 791 (N. Y. App. Div. 2003); Kennecott
Ut ah Copper Corp. v. Becker, 195 F. 3d 1201, 1207 (10th Gr
1999).

| V.

In this case, the Arbitrator ordered the Cty to
pronote Pearson "to the position of Wastewater Collection System
Repairer."” The Arbitrator further ordered the City to "pay
Gievant the difference between the Wastewater Col |l ection System
Repairer's rate of pay and the pay that he actually received from
the date that the four Wastewater Collection System Repairer
positions were filled in June 2003 until the date of Gievant's
pronotion to Wastewater Collection System Repairer.”

I n our Menorandum Opi nion, we held that the Arbitrator
exceeded his authority and violated public policy by ordering the
City to pronote Pearson to the repairer position, a position that
required a CDL |icense, when Pearson did not have a CDL |icense.
We did not address the effect that our ruling on the Arbitrator's
pronotion order would have on the Arbitrator's back pay award.

In the wake of our Menorandum Opinion, the parties
di spute whether the Arbitrator's back pay award was directly tied
to his decision to order the City to pronote Pearson to the
repairer position. The Cty argues that the back pay award "is
prem sed on the pronotion[.]" UPW on the other hand, argues
that the Arbitrator's back pay award was "separate and
di stingui shed fromthe pronotion." The short answer is that we
cannot tell, based on the existing record, whether the
Arbitrator's award of back pay was tied to or independent of his
order to pronote Pearson to the repairer position. [In other
wor ds, our Menorandum Opi ni on has made the Arbitrator's Decision
on back pay anbi guous.

Since it is the judgnment of the Arbitrator, and not
that of the court, that the parties have bargained for, we
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conclude that the case nust be remanded to the Arbitrator for
reconsi deration of the back pay portion of the Arbitrator's
Decision in light of this court's Menorandum Opinion. |If the
Arbitrator's back pay award was tied to his pronotion order, the
Arbitrator may choose to refashion a different renedy.

Qur decision to remand the case back to the Arbitrator
means that UPWs Mdtion for Enforcement and the circuit court's
Order Denying Enforcenent were premature. W therefore vacate
the Order Denying Enforcement. W agree with UPWthat the
circuit court erred in entering a Judgnent on Remand in favor of
the Gty. |In our Menorandum Qpi ni on, we upheld the portions of
the Arbitrator's Decision that ordered the Cty to renove al
records pertaining to Pearson's al cohol test fromhis records and
to all ow Pearson to participate in CDL training. Thus, the
circuit court should have entered a judgnent in favor of UPW
confirmng these portions of the Arbitrator's Deci sion.

V.

For the foregoing reasons, we vacate the circuit
court's Judgnent on Remand, Order Denying Enforcenent, and O der
Denyi ng Remand, and we remand the case for further proceedi ngs
consistent with this Summary Di sposition Order. On remand, we
direct the circuit court to enter a judgnment that 1) confirnms the
portions of Arbitrator's Decision that ordered the City to renove
all records pertaining to Pearson's al cohol test fromhis records
and to allow Pearson to participate in CDL training;? 2) vacates
the portions of the Arbitrator's Decision that ordered Person's
pronotion to the repairer position and awarded back pay; and 3)
remands the case to the Arbitrator for reconsideration of the

2 Because Pearson has resigned fromhis enploynent with the
City, it appears that the Cty's obligation under the
Arbitrator's Decision to allow Pearson to participate in CDL
trai ni ng has ended.
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back pay portion of the Arbitrator's Decision in |ight of our
Menor andum Opi nion invalidating the Arbitrator's pronotion order.

DATED: Honol ul u, Hawai ‘i, Novenber 17, 2010.
On the briefs:

Herbert R Takahash
Danny J. Vasconcel |l os Chi ef Judge
Rebecca L. Covert
(Takahashi Vasconcel |l os & Covert)
Attorneys for Union-Appellant
Associ at e Judge
John S. Mikai
Deputy Cor porati on Counse
Cty and County of Honol ul u
Attorney for Enployer-Appellee Associ ate Judge



