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In this case, Defendant-Appellant Lloyd Pratt (Pratt)
argues that as a native Hawaiian he has a constitutionally
protected right to, inter alia, take up residence in a State
W | derness park in Kalalau Valley on the Island of Kaua‘i as part
of and in order to facilitate his exercise of customary and
traditional native Hawaiian practices and to act as a "hoa‘ai na"
or caretaker of the land and restorer of ancient Hawaiian sites.

Based on this assertion (and other arguments di scussed herein),



Pratt contends that this court nust reverse three judgnents
entered on June 16, 2006 (Judgnents), in the District Court of
the Fifth Grcuit (District Court),* on Pratt's convictions for
violating restrictions on canping in closed areas of Kal al au
State Park pursuant to Hawaii Adm nistrative Rules (HAR) § 13-
146- 04 (1990).

For the reasons discussed below, we reject Pratt's
argunents and therefore affirmhis convictions.

| . The Record in this Case

A. Procedural History

Pratt was charged with three violations of HAR § 13-

146- 04, which provides, in relevant part:

§ 13-146-04. Closing of areas.

(a) The board [of |and and natural resources] or its
aut hori zed representative may establish a reasonable
schedul e of visiting hours for all or portions of the
prem ses and close or restrict the public use of all or any
portion thereof, when necessary for the protection of the
area or the safety and welfare of persons or property, by
t he posting of appropriate signs indicating the extent and
scope of closure. All persons shall observe and abi de by
the officially posted signs designating closed areas and
visiting hours.

Pratt was cited on three separate occasions for
"canping" in a closed area in violation of HAR § 13-146-04, when
he was found residing in a closed area of Kalalau State Park.

On August 13, 2004, Pratt filed pro se a "Constructive

Noti ce and Demand" requesting that two of the citations agai nst

v The Honorable Frank D. Rothschild presided.
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hi m be di sm ssed? based on what appears to be assertions that:
(1) Kalalau Valley is a "US. Mlitary QOccupied Region" within
the "Country and the Islands of Hawai i;" (2) the Anbassador of
the Country of Hawai ‘i, L.K Kupi hea, bequeathed the title of
"Resi dent Kahu" over Kalalau Valley to Pratt; (3) L.K Kupihea
declared Pratt to be the "Allodial |and steward" under certain
purported United Nations resolutions; and (4) L.K Kupihea
decl ared and permtted Pratt "Permanent Structural Buil ding

Ri ghts" in Kal al au Vall ey.

The State filed a menorandumin opposition to Pratt's
August 13, 2004 notion to dismss, essentially arguing that the
Country of Hawai ‘i does not exist and that the District Court had
proper jurisdiction in the case. Pratt's August 13, 2004 notion
to dismss was denied, and the case was set for a consolidated
trial on all three citations.

On January 19, 2005, Pratt filed pro se a second notion
to disnmiss,® which asserted that the charges agai nst himviolated
his rights under the "First Anendnent to the United States
Constitution to engage in traditional and customary practices

(religion),"” article XIl, 8 7 of the Hawai ‘i Constitution, and
HRS 88 7-1 and 1-1. Pratt again asserted that he was a native

Hawai i an "residing” in Kalalau Valley "to clean, clear, repair,

2 The third citation post-dated the August 13, 2004 motion to
di sm ss.
s/ The January 19, 2005 notion to dism ss also contained a motion to

suppress evidence.



buil d, and plant upon the undevel oped |and that is a traditional

cultural property to use for cerenonial purposes that are rooted
in Hawaiian tradition and custom"™ Wth the second notion, Pratt
filed |l egal nmenoranda citing, inter alia, the Hawai ‘i Suprene

Court's Kalipi, PDF v. Paty, PASH, and Hanapi decisions cited and

di scussed herein.

Prior to the hearing on Pratt's second notion to
di smss and consolidated trial, Pratt filed a notion for
appoi nt ment of new counsel, alleging that the public defender
refused to present his native Hawaiian rights defense. Pratt's
notion was granted and private counsel was appointed. Through
counsel, Pratt filed a request to incur expenses for expert
wi t nesses, which was granted in part, allowing Pratt to incur
certain expenses related to the testinony of Davianna MG egor,
Ph.D., a well-respected Professor of Ethnic and Hawaiian Studies
at the University of Hawai ‘i, Manoa (Dr. MG egor).

After new defense counsel was appoi nted, on Septenber
21, 2005, Pratt filed (through counsel) a third nmotion to
dismiss.* The third notion to dismss argued that as a native
Hawai i an, a kahu or religious practitioner who is licensed in the
State of Hawai ‘i to performnmarriages, and in his role as a

hoa‘ai na or caretaker of land, as part of his traditional

4 The record is unclear regarding whether the District Court ruled
on Pratt's second notion to dism ss. Nei t her the hearing transcripts nor the
written decisions of the court refer specifically to either the second or
third motion to dism ss. Given the extensive briefing, evidentiary hearing,
and arguments nmade, we will treat the District Court's orders as disposing of
the issues raised in both of these notions to dism ss.
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practice, Pratt travels to Kalalau Valley to tend the heiau
there, to performcultural cerenonies, to clear and repair the
ancient terraces, and to replant native flora species. An
evidentiary hearing was held and the issues were extensively
briefed by both Pratt and the State, before and after the

heari ng, which was held on Novenber 4, 2005. On March 10, 2006,
the District Court entered a Decision & Order on Defendant's
Motion to Dismiss, denying Pratt's notion to dismiss.® On Apri
12, 2006, the District Court held a trial on stipulated facts
(i.e., facts which were agreed to by the parties), found Pratt to
be guilty of the charges, sentenced Pratt to 20 hours of
community service for each of fense (stayed pendi ng appeal) and
entered judgnent.® Pratt tinely filed a notice of appeal from
the judgnent. On May 15, 2006, the District Court entered

Fi ndi ngs of Fact & Concl usions of Law.

B. Testi nony and Evi dence on Pratt's Mdtion to Disn ss

As noted above, in his notion to dismss, Pratt argued

that his conduct constituted the exercise of native Hawaii an

Sl Al t hough the file-stanmped date is March 10, 2006, the judge's
signature line is dated February 27, 2006, and the decision is later referred
to as the February 26, 2006 decision on the motion to dism ss and incorporated
into the District Court's Findings of Fact & Conclusions of Law entered on May
15, 2006.

8 At sentencing, the District Court noted that Pratt had been
previously convicted on simlar charges. Although the nunber of prior
citations and convictions is unclear, Pratt submtted pleadings froma prior
case involving nine citations. However, the District Court declined to fine
Pratt and inposed a m niml nunmber of community service hours per offense
because it made "a huge difference" to the District Court that Pratt was
"trying to test the | aw' and not just disrespecting the decisions of the court
and the rules of the State.



rights protected under the Hawai ‘i Constitution. As discussed
further bel ow, whether Pratt's conduct was constitutionally
protected is purely a |l egal issue for determ nation by the
courts. However, as discussed nore fully below, Pratt had the
burden to denonstrate that his conduct fell within the scope of
the constitutional protection. To neet this burden, Pratt had to
bring forward sufficient evidence to satisfy, at a mininmnum three
legal criteria: (1) that he was a native Hawaiian; (2) that his
clainmed right is constitutionally protected as a custonmary or
traditional native Hawaiian practice as codified — but not
necessarily enunmerated — in article XII, 8 7 of the Hawai ‘i
Constitution, HRS 88 1-1 and/or HRS § 7-1; and (3) that the
exercise of the right occurred on undevel oped or less than fully
devel oped property. Thus, it is helpful to consider the

evi dence, to the extent practicable, in the franework of these

criteria.

1. Pratt's Native Hawaii an Herit age

Pratt testified that he was born in Winea town on the
island of Kaua‘i. His father was from Gahu and his nother was

fromthe Big Island. The evidence before the District Court
i ncl uded a geneal ogy reviewed and certified by the Departnent of
Hawai i an Home Lands, which identified Pratt as 75% Hawai i an.

The geneal ogy identified Pratt's nother, Mrtle L.

Kaapana, as well as his maternal grandparents David Kaapana and



Car ol i ne Kahananui, as 100% Hawai i an. No great-grandparents or
great-great grandparents were indicated on his maternal side.

The geneal ogy did not specify a percentage of Hawaii an
bl ood for Pratt's father, Merlyn Pratt, but identified each of
hi s paternal grandparents, Edward K. Pratt and Rose L. Larsen, as
50% Hawai i an. Edward K. Pratt's parents are identified as Thomas
Pratt, no bl ood quantum specified, and what appears to be Nahili,
M, 100% Hawaiian. Rose L. Larsen's parents are identified as
Charles N. Larsen and what appears to be Hattie Puneam na, with
no bl ood quantum specified for either one. No further ancestry
was i ndi cat ed.

Pratt was asked whether any of the people identified in
the geneal ogy were buried in Kalalau Valley. He answered: "No,
because part of ny famly is actually fromthe Big Island, from
Ka‘u, and ny dad was fully from Gahu.” Pratt naintai ned,
however, that his "ancestors" are buried in Kalalau Valley.

Pratt was asked further questions about his alleged ancestral
connections to Kal alau Vall ey:

Q Do you know of anybody at all from your |ineage
if we were to | ook even the next |evel back, is anybody
buried in the Kalalau Valley?

A. Yes, they are. In the Kupihea famly which
actually is tied with nmy famly.

Q. Well, that was going to be my next question
Who is the Kupihea famly and how is your famly --

A. It starting through my dad line. [sic]

Q. I don't see himlisted on this -

A. If you | ook at - yeah, we didn't have to go and
show proof for the Hawaiian Honel ands. It was only to show

bl ood quantum So if we went back, further back in



geneal ogy, then the Kupi hea comes under Wailali‘i which is
actually nmy great, great grandnother.

Q. Her name was Kupi hea?

A. No, her name is Waiali‘i, but not Kupihea. It
is afamly line. If you [are] | ooking way back in the old
our famly names is not only just Kupihea. It goes from
Kupi hea to Waila, to this, to that. It adds a | ong name
like this.

When the territory came and the State also canme, then
it changed. Also when religion or Christianity came about,
they broke up our famly line by you had to pick either
like, let's say Hanohanopa is another issue here. Today
it's Pa as a famly, and Hanohano is a famly. M\Which
actually, no, they are one famly.

So from Christianity to territory to now statehood our
fam |lies has been disbursed, noved. Meani ng that identities
have changed.

Q. All right. So | guess nmy question then is, how
is this Court to know that you and your famly are tied into
Kupi hea?

A I'"'mjust telling you right now that it is

through my dad line

2. Evidence relating to Pratt's asserted native
Hawai i an ri ghts

As di scussed and anal yzed bel ow, constitutionally
protected customary and traditional native Hawaiian access and
gathering rights may stemfromthe | awful occupancy within an
ahupua‘a or from ot her ancient "Hawaiian usage" that m ght have
ext ended beyond t he ahupua‘a, if such usage customarily and
traditionally extended outside the ahupua‘a to anot her part of
the island. Such customary and traditional rights may include
the right to enter certain | ands owned by others for water,

access, and gathering necessary for subsistence, cultural or



religious purposes.’ |In this context, the evidence related to
Pratt's asserted native Hawaiian rights is reviewed.

a. Pratt's ties to the ahupua‘a of Kal al au

Pratt did not submt testinony or other evidence that
he was the owner or |awful tenant of kul eana or other lands in
Kal al au Valley. As quoted above, Pratt testified that his famly
was "tied wwth" the Kupihea famly. Pratt submtted into

evi dence an exhibit entitled An Archaeol ogi cal Reconnai ssance

Sur vey: Na Pali Coast State Park, Island of Kaua‘i, which was

aut hored by Myra Jean F. Tononari-Tuggle for the Departnent of
Land and Natural Resources and the County of Kaua‘i, dated
Sept enber 1989 (Archaeol ogical Survey). In his direct testinony,
Pratt referenced a chart at page 37 of the Archaeol ogi cal Survey,
which is |abeled "Table 2: Land Use in Kal al au, Pohakuao, and
Honopu, 1856-1857" and references, anong 24 grants, G ant 2418,
to "Kupi hea," in the ahupua‘a of Kalalau, with an area of 2.94
acres, for a purchase price of $8.00. Wen asked by his counsel
what that signifies, Pratt stated: "Ah, that was a lot. That
was the grant nunmber with who was given the grant, where was
given, and how big it was, and it's tied in wwth ny famly."

The District Court questioned Pratt further on his

connection to Kal al au Vall ey:

Q. Okay. Do you know of any famly menber that you
can trace back to —-

u These rights, including the circumstances in which they may or may
not be exercised, are discussed in greater detail below, in the discussion of
Pratt's argunments.



A. Yes, | do.

Q. —- whether it's to great grandparents, or great,
great grandparents, how far back would you have to go to
find the famly members --—

A. There is a man —-

Q. -- that live[d] in the Kalalau -- let me finish
the question. That actually lived in Kalalau? How far back
in this genealogy, if we could take it back, would we go
bef ore we would find that?

A. Ah, it actually on nmy great grandnother,
Wai ali‘i, on that famly line is also hooked up with Kupi hea
line, and so it would be at that time that they were living
t here.

Q. Woul d that have been the 20th century, the 19th

century? When would that have been?

A. I't would have been in the 1800s.

Al t hough not specifically referenced by the parti es,
t he Archaeol ogi cal Survey reports that, during the second half of
the 19th century, Kalalau Valley residents were a cooperati ve,
community that had a "reciprocal, basically subsistence, fishing,
farm ng orientation” and traded with people in Hanal ei, Wi nea,
and Ni ‘i hau, for itenms such as coffee, matches, kerosene, and
soap. The survey further reports that nost of its residents |eft
by the early 1900s and the valley was finally abandoned by human
residents in 1919, except for visits by hunters, fishernen, and
scientists. In the 1960s, "transient residents,” nostly fromthe
mai nl and United States, resided in the valley and reportedly
nodi fi ed Hawaiian terraces and habitation structures to conform
to contenporary necessities. In 1974, the Division of State
Par ks acquired Kal al au Vall ey, evicted the transient residents,
and established the valley as a wi | derness park. The
Ar chaeol ogi cal Survey concl udes, in part:
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The archaeol ogi cal reconnai ssance survey . .
fulfills two objectives: 1) it presents an inventory of
cultural resources for portions of the Na Pali Coast State
Park and 2) it assesses the inmpact of visitor use and fera
ani mal popul ations on those cultural resources.

Visitor impact is concentrated in areas of intensive
use, such as canpgrounds in . . . Kalalau. .
Activities, such as the digging of holes for outhouses,
firepits, and garbage disposal, and the removal of stones
fromsurface features for tent sites and canp fires, are the
pri mary causes of site destruction.

The management of archaeol ogical sites on the Na Pal
coast can be handled in conjunction with the maintenance of
the wilderness nature of the State Park. Both are fragile
resources and managenent requires limted access; any
increase in visitor use beyond the present restrictions
woul d result in detrinmental inmpact on the archaeol ogy.
[Plreservation is strongly advocated as the substance of
cultural resources managenment in Na Pali Coast State Park.

The Na Pali coast is a valuable archaeol ogica
resource for an understandi ng of Hawaiian prehistory and
adaptation. The extent and nature of the archaeology in the
State Park provide an incal cul able resource for scientific
investigations. But significance goes beyond an academ ¢
eval uation of importance. The Na Pali coast is of value to
the people of Hawai ‘i as it represents a part of history and
a way of life that once existed in these islands but is not
now reproduci bl e.

Pratt clains that his famly was sonehow tied into the
Kupi hea famly and that one or nore nenber(s) of the Kupihea
famly had received a land grant in Kalalau Valley in the 1850s.
However, there was no other testinony or evidence regarding a
connection between Pratt and the "Kupi hea" referenced as a | and
grantee in the Archaeol ogi cal Survey and no ot her evidence of
ancestral occupation. There are no stipulated facts and no
findings of fact related to a |lawful or ancestral occupancy in
Kal al au Valley. Nor are there any stipul ations or findings

concerning any relationship between Pratt and the Kupi hea who is
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referenced in the Archaeol ogi cal Survey as a Kalalau Valley |and
grantee. Also, as noted below, Pratt does not raise any points
of error related to the District Court's findings of fact. Thus,
the evidence of Pratt's ties to Kalalau Valley consists of
Pratt's own experiences growi ng up on Kaua‘i and traveling in and
out of the valley throughout his chil dhood and adul t hood, and his
understanding that his paternal great grandnother's famly line
was in sonme way connected with the Kupi hea that once lived in the
valley. There is no indication of whether this connection was by
bl ood, marriage, comunal habitation, or sonme other relationshinp.
Pratt al so asserts that his constitutional right to reside in
Kal al au Vall ey stens fromtraditional and customary native
Hawai i an practi ces.

b. Pratt's cultural and reliqgi ous practices

In a declaration in support of his notion to dismss,

Pratt averred, inter alia:

I am a "Kahu" or Hawaiian cultural practitioner.

Among ot her things, my duties and ny culture as a Kahu
include: cleaning and repairing ancient terraces and
He‘i ‘aus in the valley; explaining traditional and customary
native Hawaiian practices to the island's visitors; hel ping
peopl e who are injured or sick and in the valley (including
the use of Noni and other Native Hawaiian healing
practices); performng cultural ceremonies in the Huna
tradition . . .; replanting native species including ti
hi bi scus, ulu, and coconut; praying; playing nusic, and
actively opposing desecration of the He‘i‘aus in the valley.

While in Kalalau, | gathered and di sposed of litter
cleared invasive flora, repaired the ancient terraces and
He‘i ‘aus in the Valley, performed religious cerenonies,
replanted native plants, prayed, played nusic, protected the
He‘i ‘au from desecration and illegal canmpers and assi sted
visitors in understanding traditional and customary native
Hawai i an practices in the valley.
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have al so taught Hawaiian practices in severa

Hawai i an Studi es progranms at |ocal schools on Kaua‘i.

have led children's immersion programs in the

Kal al au Vall ey on the subjects of Hawaiian cultural and
spiritual practices.

While performng nmy responsibilities as a Kahu, | must

live in

the valley. This necessarily involves staying

overnight in Kalalau Valley. This is necessary for ny
duties and nmy culture as a Kahu. Kal al au valley is too
renote and too inaccessible for me to do the required

cl eaning, building, repairing, planting and cerenoni al
practices without sometimes actually living in the valley.

(Paragraph nunmbering omtted.)

At the

evidentiary hearing, Pratt testified that he has

been taught traditional and customary native Hawaiian practices:

From a young boy all the way up to | was in ny

thirties ., I'"ve been taught huna. Huna is a spiritua
living systemthat we use whether we are heal ers or whet her
we are mastering canoe building or whatever. It's a
kahunashi p, but | [was] taught huna. It's a spiritual side
to heal people and also to do herbal nedicines. I do a | ot
of that.

|
because

grew up with Hawaiians especially from Niihau
my parents lived in Pakala Robinson Sugar

Pl antation, and fromthere, then it's just by mingling with
t hem because my dad drove the barge to Niihau, and from
there just by living with them you get to learn it. And
fromthere it carried on and carried on until in my, |'d say
md twenties, then another man from Wai mea Vall ey,

Kanakanui, W I Iliam Kanakanui, who actually taught nore and
more. And then after that | was in nmy thirties and then

started

Il earning from Alvin Kai akapu. And from there then

I"mon my own.

Pratt testified about his being a kahu:

Q. What is a kahu?

A. I'"d say a kahu for me is -- actually I'ma
m ni ster. In the eyes of the white man |'ma mnister, a
priest or a healer or a medicine man. I"'mthe same that's a
kahu.

Q. How do you get to be a kahu?

A Ah, it's more recognition by the community.

More than being certified in, get certificates and all this,
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it's just by living and learning it and the community knows
me and would come to me and ask me if | could help them

Q. How about restoration, is part of your
responsi bility as a kahu restoring |and?

A. Yes, it is.

Q. How do you heal | and?

. It's actually putting [it] back into order
agai n. But it was there by my ancestors because it has mana
init. It's to clean up the rubbish that is in there
meaning it broke up the mana that is on the heiaus, and
especially because ny ancestors are all buried on it.
They're the caretakers to it.

Q . . . [Dloes the fact that your ancestors' bones
and the mana in the valley have any relation to your
position as a kahu?

A. Yes, it does.
Q. What is that?
A. Let's say it's to hold that mana there, instead

of being desecrated. The |and has never been taken care of
since |'ve been going in there 37 years, which actually [to
others would be a] tenple or church. But the church has
never been taken care of. It is then -- it becomes our
responsibility if no one else is going to do it, whether the
State or the County, then it is our responsibility as a
famly of that area to take care of it.

Pratt testified that cleaning up the heiau, cutting the
trees down, and taking away brush and rubbi sh was sonet hi ng t hat
he feels he has a cultural and traditional obligation to do.

Pratt further testified that part of his traditional and
customary practices as a native Hawaiian is the planting of trees

and plants and that he needed to set up a residence in Kalal au
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Valley to fulfill his cultural and traditional obligations. Wen

asked why he needed to stay in the valley, he testified:?8

Why? Because | am actually nmore |like saying that | am
caretaking the property, so let's say the valley. And |'ve
become froma lunber jack to a policeman to everything that
you can think of in a community. There's been incidents

where someone got hurt. I was there to help them Or maybe
the trees fell down and the trails are blocked. There
weren't any state workers there. I had the tools and went

there to clean it.

Many years prior to the charges being brought in this
case, in the early 1990s, Pratt had applied to the State for an
"anmbassadorship,"” essentially a permt to reside at Kal al au and
engage in sone of these activities. Pratt testified that sonmeone
el se got the position.

C. Dr. MG egor's Testinony

After testifying as to her background and
gqualifications, Dr. McGegor testified that, in her opinion,
Pratt was conducting practices or activities that were
"consistent with traditional customary practices.” Dr. MG egor
testified that she has devel oped a standard for how to recogni ze
what is a traditional and customary practice. As a franmework,
she said that she started with HRS § 7-1, HRS 8§ 1-1, and article
XIl, 8 7 of the Hawai ‘i Constitution, and then she forned her
opi ni on about the "appropriate standard" through interviews
conducted throughout the islands. Dr. McGegor testified that,

in her opinion, the essential elenents of traditional and

8 Pratt also testified that he needs to stay in the valley at |east
two days because of the difficult access to the valley by hiking eight to ten
hours over one of the nost difficult trails in Hawai ‘.
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customary practice are: (1) the practice nust be related to
extended fam |y needs; the purpose nust be to fulfill a
responsibility related to subsistence, religious, or cultural
needs of one's famly or extended famly; (2) the practitioner
must be trained by an elder froma previous generation in a
practice and custom that has been passed on from one generation
to the next; "you can't make it up;" (3) it has to be conducted
in an area that the person has a traditional connection to,
ei ther because of famly that has |lived there and assuned
traditional responsibility for an area or because the person is
part of a halau with an established traditional responsibility
and connection to the area; (4) the practitioner has to be taking
responsibility for an area to acquire the right of entry; the
right of access has to be to fulfill a traditional responsibility
that has been given to the practitioner by his or her famly or
the kumu of a halau; (5) the practice cannot be for a conmerci al
pur pose;® and (6) the manner in which the practice is conducted
nmust be consistent with tradition and custom in sone cases,
there is a protocol, a cleansing, or a chant, and the practice
must be conducted in a respectful manner.

Dr. McGegor opined that Pratt's activities were
"subsistence related, as well as cultural and religious.” She

testified that she was not an expert on huna, but identified it

o In her testinmony, Dr. McGregor did not specifically enunmerate her
fifth element, but discussed that, in her opinion, a traditional and customary
Hawai i an practice cannot be a commercial enterprise, between what she
identified as the fourth and sixth part of her test.
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as a "religious tradition of training." Regarding Pratt's
training, she stated: "[Pratt] infornmed ne that he went through
a period of training with both M. Kaiakapu and Kanakanui." Dr.
McG egor was satisfied that those people were elders or kunu
because "[a]ccording to how he explained their training and his
training under thenf,] | had no reason to doubt that. But I
haven't done individual investigation beyond that." Dr. MG egor
was al so satisfied with Pratt's "traditional connection" to

Kal al au Val | ey because

Pratt informed me that he had -- he was descended from
ancestors who had lived in the valley by the name of Kupihea
and that they had resided in the valley for an extended

period of time and that in his youth he was -- he would
acconmpany -- he was acconpani ed by his father who had been
wor king with the Robinsons who had the | ease at the tinme,
and so he was brought there by his father, as well, who
evidently had a relationship through -- to the valley as
wel | .

And that he himself in his years growi ng up and
t hrough the course, | think he said of 37 years, had |ived
in the valley for periods of time -- extended periods of
time and had taken responsibility for caring of |and and
caring of the natural resources and restoring the natura
resources and the cultural sites in the valley.

Based on her expertise and her interview wth Pratt,
Dr. MG egor's opinion regarding Pratt's daytine activities was
that "Pratt is engaging in traditional and customary native

Hawai i an custons and practices related to subsistence and

cultural religious purposes.” Dr. MG egor was al so asked:
Q. Have you been able to form an opinion as to
whet her or not his actual living in the valley at times and

over extended tines is simlarly a legitimte exercise of
this traditional and cultural native Hawaiian practices?

A. Yes.

Q. And what is your opinion?
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A. I think tenporary residence for extended tine is
a traditional customary practice. It's linked to the -- the
responsibilities -- well, I'd say it's necessary to fulfil
the responsibilities of caring for the | and and caring for
the cultural sites and religious sites.

Dr. MG egor also testified that, in her view, native
Hawai i ans shoul d be allowed to reopen and rededicate sites for
use:

[Q] [Would you agree that if somebody is going to
clear and maintain a heiau that they ought to understand
that it needs to be done in a way that's protective of the
hei au, that they have some training, whether it's
archeol ogically or otherwi se, so that they know what they're
doi ng? They're not taking a bunch of rocks and moving 'em
around and digging up plants.

[A.] Yeah, | have experience with this in the island
of Kahool awe, for exanple, where we have rededicated sites.
We've cleared sites to stabilize them and then reconstructed
them and we've run into problens sometimes with the
archeol ogi sts for doing that because we were attenmpting to
bring these sites back to life and not just have them sit
there as idle artifacts of history, but that they will again
become a living part of our culture and practice

So what we've worked out is if a site - a |ot of the
sites, and | believe the sites in Kalalau are docunent ed
that it's important that they be docunmented, but then they
shoul d be allowed to be reopened and reused. And if that
means buil ding on them or reconfiguring some of the areas,
t hi nk what we've worked there is if the site has been
document ed then, you know, they can be reopened and
rededi cated for use and they shouldn't just have to be an
idle artifact.

The District Court questioned Dr. MG egor about who
gets to decide how a site gets fixed up and who decides who is a

kahu. She replied:

Well, it should be in line with a practice and a
training, of course, and a purpose. And so traditionally
t hough you have instances where a heiau that is built in one
generation is built over by the next generation and the use
has been rededi cated as well.

The famous exanple is that at Pu‘ukohol a‘ Hal au hei au
on Kawai hae where the original heiau was not a luakini or a
sacrificial heiau and King Kanmehaneha ordered, you know, the

peopl e under himto bring -- carry rocks from Kohala to
rebuild and build up the Pu‘ukohol a‘ Hal au hei au, and then it
was rededicated as a luakini heiau for -- to empower himin

his wars of conquest.
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So -- and there are other cases where heiau can be
rededi cated and rebuilt toward another purpose and that's
why they are layers, and different |ayers have different
interpretations and uses as has been discovered through the
archeol ogi cal research.

Ideally, you know, you have a consensus on who will be
acknowl edged as the kahu for a site and then you allow that
person to set the tradition as to how it would be used. So
there is an acknow edgment of the kahu and there have been
di fferent exanples in different islands how that is -- how
that is managed.

[ Regardi ng who decides who is a kahu --] It's a
matter of training by someone who has been trained, again
from generation to generation in a protocol, in a tradition

and in a practice. And one undergoes a |lengthy period of
training and then one should go through a process of what
they call uniki or graduation into the practice, and then

one -- until one goes through that uniki, one is just a
hamana or student of that kahu and can not claimthat right
until that person's gone through the process of, you know,

the uni ki process, the process of taking on that
responsibility, putting their life in the hands of that
tradition and taking on that responsibility and offering
themselves into that service.

Q. How do we determ ne who's done that and who says
they've done that or done sonmething |ike that but hasn't?

A. Well, you need to ask who was the person that
trained them and then you'd have to discuss, you know -- if
they are alive, you need to talk with them and other people
in the community would know who they are and would verify
that they were persons who they knew to be trained in the
practice and in tradition.

The District Court also asked Dr. McGegor for her
views on how to balance the rights of a native Hawaiian
practitioner "who wants to go to this place and dig and plant and
cut and live and fish and reside, and then you have the State
that has an interest in protecting this area to have it be a
certain way, to have it be open to the public in a certain way."
She replied: "[I]n the cases |'mfamliar with, there's usually
an effort made to work through a managenent plan that can all ow

for the traditional customary uses and practices that usually
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actual ly enhance the cultural and natural resources, and then
woul d all ow al so for public access in a safe manner and a

meani ngful manner." Dr. McG egor referenced various curatorship
and stewardship prograns for other heiaus where the State has

al l oned native Hawaiians to take responsibility to care for the
site.

d. Wayne Souza's Testi nbny

Wayne Souza (Souza), the Parks District Superintendent
for Kaua‘i, for the Departnment of Land and Natural Resources
(DLNR), testified for the State. Souza testified that the
pur pose of the regul ations involving closed areas and/or visiting
hours at state parks is to protect State property and park
resources, and to protect the safety and welfare of the public.
Wth respect to Kalalau Valley, Souza testified that the State's
nunber one concern i s sewage because the self-conposting toilets
in the valley can handle only a limted nunber of people and,
when that nunber is exceeded, they have experienced fail ures.

In addition, Souza testified that Kalalau Vall ey was
part of a State wilderness park, that it is rich in cultural
resources, native plant communities, native sea birds, and
historic sites. Souza stated that nost of the work on Kalalau's
historic sites is on protection and stabilization of those sites
and that the public can volunteer to work on a day-to-day basis
or through a curatorship which deals with the cultural and

archeol ogi cal resources. Through the curatorship program it is
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possi ble for a person to nake an application to restore a heiau
in a park. However, any work would have to be approved and
nmonitored by the DLNR  Souza did not know what criteria was used
to resolve any conflicts that mght arise between the regul ation
of the parks and the exercise of native Hawaiian rights.

C. The Ruling on the Motion to Dism ss

After post-hearing briefing, on March 10, 2006, the
District Court issued a Decision & Oder on Defendant's Mdtion to
Dismss. Based on the evidence presented, inits witten order,

the District Court stated its essential findings as foll ows:

It is undisputed, based on the testinmony elicited at
the November 4 hearing and concessions made by the State in
its brief, that M. Pratt is [1] a native Hawaiian, [2] that
he carried out customary or traditional native Hawaiian
practices in Kalalau, and [3] that this exercise of rights
occurred on undevel oped or |less than fully devel oped | and

The facts show that M. Pratt and his wife |long ago
set up what he calls a "residence" in the Kalalau Valley.
The testimny of M. Pratt and photos entered into evidence
show the extent of his activity in the valley, which
includes clearing |arge areas (some of this clearing is at
ancient heiau sites), planting food gardens, planting
bananas, taro and coco palms, constructing an abode
utilizing a garden hose for watering. All of this in a
State W | derness area

M. Souza testified that keeping control of how may
peopl e access this wilderness area via regulations is
necessary to protect this area for the public, conserve park
resources, and to provide for the health and safety of those
visiting the Park. He further stated that the nunber one
concern relating to canping in the Park is sewage
Resources are limted in dealing with sewage, which is
anot her reason the State needs to regulate the amount of
canpers in the Park.

M. Pratt could, like everyone else, get a permt to
go canping in the Park. He could conduct religious
cerenmonies while in the valley via a permt. M. Pratt

could also apply for the curatorship programthat the State
of fers, (a program that was conveyed to him at an earlier
trial on the same charges held in the Hanalei District,
where M. Souza also testified). This curatorship program
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would allow him if he was accepted, the opportunity to
spend | arge amounts of time in the Valley, but under the
direction and control of the State to insure that any
clearing was done properly and in proper sites, that
unwant ed pl ant species would not be introduced in the Park
that he canped at a site with mnimal intrusion to the
enjoyment of others in the Park, that the issue of his
sewage woul d be dealt with in a safe and healthy manner, and
that restoration work would be properly carried out.

The Court finds that the State has a valid interest in
protecting and preserving this valuable asset, which means,
among ot her things, controlling the amount of traffic, the
Il ength of stay for any one person, and the types of
activities that are consistent with this stewardship.

The District Court rejected Pratt's view that, having
denonstrated that he was a native Hawaiian and that he carried
out customary or traditional native practices on undevel oped
l and, the inquiry should go no further and the charges agai nst
hi m shoul d be dism ssed. Instead, the District Court took the
view that, under applicable Hawai ‘i |aw, "even with such a
showi ng, the Court nust reconcile conpeting interests and only
uphol d such rights and privil eges reasonably exercised, to the
extent feasible, and subject to the right of the State to
regul ate such rights.”" (G tations and internal quotation marks
omtted; punctuation altered.) The District Court concl uded
that, notw thstanding Pratt's cogni zabl e native Hawaiian rights,
the exercise of such rights by setting up a residence and
"church" in Kalalau Valley was not a reasonabl e exercise of such
rights —in light of the State's interests in keeping Kal al au
Valley a wlderness area, in protecting the health and safety of
visitors to the valley, and in protecting and preserving this
val uabl e asset — and the alternative ways that Pratt could
exercise his native Hawaiian rights. On this basis, which the
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District Court franed as a bal ancing of interests, Pratt's notion
to dismss was denied.

D. The Stipul ated Facts and Testinony; Tri al

After the District Court denied Pratt's notion to
dismss, in anticipation of trial, Pratt and the State stipul ated
that: (1) Pratt was canping in the State park on the dates
stated in the citations; (2) at each of these tinmes, Pratt was
canping in a closed area; (3) signs were posted stated that the
| ocati ons where Pratt was canping was a closed area; (4)

i medi ately prior to each incident, Pratt both saw the signs and
had actual know edge that he was canping in a closed area; and
(5) the park was in the County of Kaua‘i. The parties further
stipulated that the Novenber 4, 2005 testinony, as reflected in
the transcript, would be deened to have been given at trial, that
any objections and rulings woul d be deened to have been nade at
trial, and the stipulation would not constitute a waiver of any
of the objections or clains that either party m ght choose to
assert.

At the April 12, 2006 trial, the parties relied on the
Stipul ated Facts and Testinony, offering no additional evidence
or witnesses. Pratt was convicted of three violations of HAR
8 13-146-04 and sentenced to twenty hours of comrunity service

for each violation, with the sentence stayed pending this appeal.
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E. The District Court's Findings and Concl usi ons

After Pratt's trial and sentencing, Findings of Fact &
Concl usi ons of Law were entered on May 15, 2006. The Fi ndi ngs of
Fact incorporated by reference and expanded upon the facts stated
in the District Court's earlier decision on the notion to
dism ss, as well as made additional findings supporting the

convictions. The unchallenged findings include, inter alia:

19. Whil e canping in the Kalalau State Park, Lloyd Pratt
did the followi ng:
a. set up residence
b. cleared | arge areas including ancient heiau sites,
c. pl anted food gardens which included bananas,
taro and cocoa palms using a garden hose for
wat eri ng.

The District Court's Conclusions of Law al so
i ncorporated by reference and expanded upon the | egal concl usions
stated in the District Court's earlier decision on the notion to
di smss, as well as nade additional conclusions. O relevance to

the issues on this appeal are the follow ng Concl usions of Law

8. The defendant satisfied all three prongs of the
affirmative defense as set forth in State v. Hanapi

9. Case and statutory law all suggest that even
with such a showi ng (under Hanapi), the Court nust
‘reconcile conpeting interests,' or stated another way
‘accommpdat e conpeting . . . interests' and only uphold such
rights and privileges 'reasonably exercised' and 'to the
extent feasible' and 'subject to the right of the State to
regul ate such rights." See Article XlIl, section 7, Hawai
Constitution; Public Access Shoreline Hawaii v. Hawai
County Pl anni ng Conmi ssion, 79 Hawaii 425 (1995).

10. The Court must bal ance the conpeting interests
of M. Pratt's attenpts to exercise certain native Hawaiian
rights by setting up a residence and 'church' in the Kal al au
Valley with the State's interest in keeping this a
wi | derness area for all to enjoy and be safe in.
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11. The Court finds that the State has a valid
interest in protecting and preserving this valuable asset,
whi ch means, among ot her things, controlling the amount of
traffic, the length of stay for any one person, and the
types of activities that are consistent with this
stewardship. This interest when bal anced against the rights
expounded by M. Pratt weigh in favor of the State

13. Pratt did not establish that his conduct was
protected by the Federal Religious Freedom Restoration Act.

14. The Court finds that although the 'bal ancing
test' is not directly discussed in Hanapi, it is inplicit in

t hat decision and can be found in anal ogous cases (i ncluding
P.A.S.H ), and therefore, Pratt's conviction is not based on
the application of an ex-post facto | aw as discussed in
Collins v. Youngbl ood, 497 U. S. 37, 52 (1990) and other
cases cited by Pratt.

15. The Court finds that although the 'bal ancing
test' is not directly discussed in Hanapi, it is inplicit in

t hat decision and can be found in anal ogous cases, and
therefore, Pratt's conviction does not violate the rule of
lenity as discussed in State v. Smth, 81 P.3d 408, 415 n.6
103 Hawaii 228, 235 (Haw. 2003), State v. Young, 109 P.3d
677, 680 (Haw. 2005) and other cases cited on the record by

Pratt.
16. The Court finds that although the 'bal ancing
test' is not directly discussed in Hanapi, it is inplicit in

t hat decision and can be found in anal ogous cases, and
therefore, Pratt's conviction does not violate stare decisis
as argued by Pratt.

1. Poi nts of Error on Appeal

Pratt raises six points of error, arguing that:

1. The District Court erred when it weighed Pratt's
right to exercise his native Hawaiian rights against the State's
i nterests;

2. The District Court erred when it ruled that the
bal ance of interests weighed in favor of the State;

3. Pratt's activities were protected under the

Federal Religious Freedom Restoration Act;
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4. Pratt's convictions violated of the Ex Post Facto
Clauses in the United States and Hawai ‘i Constitutions;

5. The Rule of Lenity should have been applied in
this case; and

6. The District Court erred when it violated the
principle of stare decisis in its interpretation of Hawai‘i |aw.

[11. Applicable Legal Standards

On appeal, Pratt correctly articul ates that concl usions
of law, as well as questions of constitutional |aw and statutory
| aw, are reviewed de novo, and that questions of fact are

reviewed under the clearly erroneous standard. See, e.qg., State

V. Hanapi 89 Hawai ‘i 177, 182, 970 P.2d 485, 490 (1999); State v.
Wal ker, 106 Hawai ‘i 1, 9, 100 P.3d 595, 603 (2004). Standards of
review and burdens of proof are not just abstractions that nust
be listed in order to satisfy the requirenents of appellate court
rules. They provide the context in which cases nust be deci ded.

I n Hanapi, the suprene court clearly held that "the
assertion of a constitutionally protected right presents a purely
| egal issue that nust be determ ned by the court.” Hanapi, 89
Hawai ‘i at 183, 970 P.2d at 491. |In this case, we nust
"exercis[e] our own independent constitutional judgnent based on
the facts of the case." 1d. at 182, 970 P.2d at 490 (citations
omtted). Thus, in order to answer Pratt's question of whether
the District Court inproperly rejected his claimof

constitutional privilege, this court nust independently review
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Pratt's assertion that his conduct in violation of HAR § 13-146-
04 constituted an exercise of his constitutionally protected
native Hawaiian rights under the right/wong standard.

In doing so, this court nust also consider that Pratt,
not the State, had the burden of proving that his activities were
constitutionally privileged. Hanapi, 89 Hawai ‘i at 183, 970 P.2d
at 491 ("Wien a crim nal defendant clainms to have been engaged in
a constitutionally protected activity, the burden is placed on
himor her to show that his or her conduct fell wthin the
prophyl actic scope of the constitution's provision.") (citation
omtted).

Pratt does not challenge any of the District Court's
factual findings. Nor does Pratt assert that the court
erroneously failed to make adequate findings or omtted any
findings that were essential to his claimof constitutional
privil ege.

V. The Protections Afforded to Native Hawaii an R ghts

In 1978, the Hawai ‘i Constitution was anmended to
constitutionally mandate the State's recognition and protection
of customary and traditional native Hawaiian rights. Article

X1, 8 7 of the Hawai ‘i Constitution (1978) provides:

The State reaffirms and shall protect all rights,
customarily and traditionally exercised for subsistence,
cultural and religious purposes and possessed by ahupua‘a
tenants who are descendants of native Hawaiians who
inhabited the Hawaiian Islands prior to 1778, subject to the
right of the State to regulate such rights.

27



Al t hough these rights were constitutionally recognized
in 1978, as discussed in the Hawai ‘i Suprenme Court cases that
foll owed, the statutory protections for customary and traditional
native Hawaii an access, water, and gathering rights go back to
t he m d- 1800s.

A Kal i pi

In 1982, in a |landmark opinion witten by Chief Justice
WIlliamS. Richardson, the Hawai ‘i Suprene Court nmade clear that
the constitutional mandate to preserve and enforce traditional
rights necessitates a bal ancing of respective interests and
harnms, once it has been established that the asserted customary
right exists in a particular area and accrues to the person who

is claimng it. See Kalipi v. Hawaiian Trust Co., Ltd., 66 Haw

1, 656 P.2d 745 (1982). In Kalipi, the suprene court also
expl ained the historic foundation of the statutory protections
afforded to such rights. Many aspects of Kalipi informus
regardi ng the issues before us in this case.

WlliamKalipi (Kalipi) lived on Mol okai in the
ahupua‘a of Keawenui and clainmed the right to enter certain
undevel oped | ands in the nearby ahupua‘a of Chia and Manawai
Id. at 3, 656 P.2d at 747. Kalipi owned a taro patch in Manawai
and an adj oi ni ng houselot in East Ohia, but did not |ive there.
ld. Kalipi asserted that it had |ong been the practice of his

famly to gather indigenous agricultural products, including ti
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| eaf, banboo, kukui nuts, kiawe, nedicinal herbs, and ferns, from
the defendants' land. 1d. at 3-4, 656 P.2d at 747.

Kal i pi suggested three sources for his gathering
rights:

The first is HRS § 7-1, a statute of ancient origin
initially passed when the concept of private ownership of
real property had first been introduced into these islands.
The second is native custom and tradition, a source of the
Il aw which he clainms to have been fixed in 1892 by the
passage of what is now HRS § 1-1. And the third is the
reservation found in all relevant documents of origina
title in this case, |anguage reserving the people's
"kul eana" in lands converted to fee sinmple ownership when
such conversion first occurred.

Id. at 4, 656 P.2d at 747.

The suprene court rejected the defendants' argunent
that traditional gathering rights should not be enforced as a
matter of policy because doing so would conflict with the
exclusivity principles associated with fee sinple ownership of
land. Instead, the court turned to the constitutional
reaffirmation of customarily and traditionally exercised native

Hawai ian rights. 1d. at 4-5, 656 P.2d at 748.

The Kalipi court then examned HRS § 7-1,' a statute
1o/ HRS § 7-1 (2009) provides:
§ 7-1 Bui |l ding materials, water, etc.; |andlords'

titles subject to tenants' use. \Where the | andlords have
obt ai ned, or may hereafter obtain, allodial titles to their
|l ands, the people on each of their |ands shall not be
deprived of the right to take firewood, house-tinmber, aho
cord, thatch, or ki leaf, fromthe land on which they live,
for their own private use, but they shall not have a right
to take such articles to sell for profit. The people shal

al so have a right to drinking water, and running water, and
the right of way. The springs of water, running water, and
roads shall be free to all, on all lands granted in fee
sinmple; provided that this shall not be applicable to wells
and wat ercourses, which individuals have made for their own
use.
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first passed in 1850, anended in 1851, and continued in Hawai ‘i
law fromthat tine to the present w thout substantial

nodi fication. 1d. at 5 656 P.2d at 748. Analytically dividing
the statute into specifically limted and enunerated gathering
rights, and nore generally-framed access and water rights, the
suprene court focused, as a matter of first inpression, on the
interpretation of the gathering rights. 1d. at 5-6, 656 P.2d at
748. The court exam ned the historical and cultural significance
of the ahupua‘a systemto the Hawaiian people prior to the G eat
Mahel e of 1848, which replaced the ancient feudal system of |and
tenure with a systemof fee sinple |and ownership. 1d. at 6-7,
656 P.2d at 748-49.'' The Great Mahele prinmarily addressed the

di vi sion of Kingdom | ands between the chiefs and the King. The
Kul eana Act of 1850, the last section of which is the predecessor
to HRS § 7-1, provided a way for ahupua‘a tenants to receive fee
sinple title to the | ands which they had cultivated and i nproved.
Recogni zi ng that the kuleana | ands would be of little val ue

W t hout water, access, and gathering rights, the |anguage which
is now set forth in HRS 8§ 7-1 was included. Kalipi, 66 Haw. at

7, 656 P.2d at 749 (citing Privy Council M nutes, July 13, 1850).

e As discussed in Kalipi and earlier cases, in ancient Hawai ‘i, the
ahupua‘a was a division of land that usually ran fromthe sea to the
mount ai ns, allowing a chief and his people access to the resources of both, as
well as all lands in between. The ahupua‘a tenants were allowed to cultivate
land in exchange for services to their chief or the King, and all benefitted
fromthe shared access to undevel oped | ands so that the items naturally found
there could be used for subsistence and cultural purposes. Kalipi, 66 Haw. at
6-7, 656 P.2d at 748-49 (citing Palama v. Sheehan, 50 Haw. 298, 440 P.2d 95
(1968) and In re Boundries of Pul ehunui, 4 Haw. 238 (1879)).
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In Kalipi, the supreme court sought to strike a bal ance
between the protection of traditional rights and the exclusivity
rights associated with fee sinple land ownership "by interpreting
the gathering rights of 8§ 7-1 to assure that |awful occupants of
an ahupuaa may, for the purposes of practicing native Hawaii an
custons and traditions, enter undevel oped | ands wthin the
ahupuaa to gather those itens enunerated in the statute[,]
subject to further governnental regulation.” 66 Haw. at 7-8, 656

P.2d at 749 (footnote omtted). The court noted:

These rights are rights of access and collection. They do
not include any inherent interest in the natural objects
themsel ves until they are reduced to the gatherer's
possession. As such those asserting the rights cannot
prevent the dim nution or destruction of those things they
seek. The rights therefore do not prevent owners from
devel opi ng | ands.

Id. at 8 n.2, 656 P.2d at 749 n. 2.1

The Kalipi court explained that "lawful occupants” are
persons residing within the ahupua‘a, and that nere ownership of
land is insufficient to trigger rights under HRS 8 7-1. 1d. at
8, 656 P.2d at 749-50. The court interpreted the statute to
provide only for the gathering of the itenms enunerated therein.
Id. Recognizing that further Iimtations were not contained

wi thin the express statutory |anguage, the court neverthel ess

12/ Al t hough not at issue in this case, we note that the supreme court
|l ater contenplated potential limts on a property owner's right to develop its
land, if necessary to prevent the elimnation of an ahupua‘a tenant's
established rights. See Public Access Shoreline Hawaii v. Hawai ‘i County

Pl anni ng Comm n, 79 Hawai ‘i 425, 451, 903 P.2d 1246, 1272 (1995) (PASH)
("Although access [for the exercise of legitimate customary and traditiona
practices] is only guaranteed in connection with undevel oped | ands, and
article Xll, section 7 does not require the preservation of such |ands, the
State does not have the unfettered discretion to regulate the rights of
ahupua‘a tenants out of existence.").
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concluded that limting the HRS 8 7-1 rights to undevel oped | and,
and to existing native custons, was necessary to the

af orenenti oned bal ance struck by the court. 1d. at 8-9, 656 P.2d
at 750. As Kalipi did not live in the ahupua‘a in which he

sought to exercise gathering rights under HRS § 7-1, as a matter
of law, he was not entitled to such privileges. |1d. at 9, 656
P.2d at 750.

The suprene court next considered Kalipi's claimto
gathering rights under the "Hawaiian usage" exception to the
adoption of English common | aw pursuant to HRS § 1-1.% 1d. at
9-12, 656 P.2d at 750-52. Kalipi contended that the reference to
Hawai i an usage in HRS § 1-1 establishes certain customary
Hawai i an rights, including gathering rights not identified in HRS
8§ 7-1. 1d. at 9, 656 P.2d at 750. The suprene court opined
that, where practices associated with the ancient way of life
require utilization of the undevel oped | ands of others, and have
been continued to be exercised, the continuation of those
practices is protected under HRS 8§ 1-1, so long as no actual harm

is done thereby. 1d. at 10-12, 656 P.2d at 751-52.

18/ HRS § 1-1 (2009) provides:

§ 1-1. Common |aw of the State; exceptions. The
common | aw of Engl and, as ascertained by English and
American decisions, is declared to be the common | aw of the
State of Hawaii in all cases, except as otherwi se expressly
provi ded by the Constitution or laws of the United States,
or by the laws of the State, or fixed by Hawaiian judicia
precedent, or established by Hawaiian usage; provided that
no person shall be subject to crimnal proceedi ngs except as
provided by the written |aws of the United States or of the
St at e.
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The Kalipi court did not address the "precise nature
and scope" of the rights retained by 8 1-1, stating only that
t hey woul d depend on the particular circunstances of each case.
The court did not reach these issues in Kalipi because:

[A]s with the gathering rights of § 7-1, there is an
insufficient basis to find that such rights would, or
shoul d, accrue to persons who did not actually reside within
t he ahupuaa in which such rights are cl ai med. [ Kal'i pi]

t herefore would have no gathering rights on the property in
guestion pursuant to HRS § 1-1.

1d. at 12, 656 P.2d at 752.

Finally, the Kalipi court touched only briefly on
Kalipi's argunent that his alleged gathering rights were reserved
in the original |and awards for Manawai and eastern Chia. 1d.
The suprenme court concluded that any traditional rights preserved
in such grants or awards accrue only to the benefit of persons
who live within the ahupua‘a i n which such rights are sought to
be asserted. 1d. Accordingly, Kalipi was w thout such rights.
Id.

B. Pel e Defense Fund v. Paty

In 1992, the Hawai ‘i Suprenme Court again exam ned

I ssues concerning native Hawaiian access rights in Pel e Defense

Fund v. Paty, 73 Haw. 578, 837 P.2d 1247 (1992). Pele Defense

Fund (PDF) brought suit on behalf of its native Hawaiian nenbers
arguing, inter alia, that article XII, 8 7 was violated by the
conti nued deni al of access into Wao Kele ‘O Puna, on the Island
of Hawai ‘i (Big Island), to its native Hawaiian nenbers who

sought access for customarily and traditionally exercised
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subsi stence, cultural, and religious practices. 1d. at 613, 837
P.2d at 1268. The suprene court declined to disturb the
unchal I enged finding of the trial court that PDF' s nenbers
i ncl uded persons who were of fifty percent or nore Hawaiian bl ood
who lived in certain ahupua‘a abutting, but not in, Wao Kele ‘O
Puna. 1d. at 615 n.28, 837 P.2d at 1269 n. 28.

PDF cl aimed that, although its nenbers did not live in
Wao Kel e ‘O Puna, they should be allowed access to engage in
customarily and traditionally exercised practices because Wao
Kel e ‘O Puna "historically served as a common gathering area
whi ch could be utilized by tenants who resided in ahupua‘a
abutting Wao Kele ‘O Puna." 1d. at 616, 837 P.2d at 1269. The
suprene court analyzed the simlarities and differences between
t he PDF nenbers and Kalipi, noting first that both asserted
native Hawaiian rights based on article XIl, 8 7, and HRS § 1-1
in an ahupua‘a other than the ones in which they resided. 1d. at
618, 837 P.2d at 1271. The court noted, however, that the PDF
menbers clainmed that their rights were based on traditiona
access and gathering patterns of native Hawaiians in the Puna
region and that Kalipi foresaw that the scope of rights retained
under HRS 8 1-1 woul d depend on the particular circunstances of a
case. 1d. at 618-19, 837 P.2d at 1271.

The suprene court reaffirmed the holding in Kalipi,
stating:

[We upheld the rights of native Hawaiians to enter
undevel oped | ands owned by others to practice continuously
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exerci sed access and gathering rights necessary for
subsi stence, cultural or religious purposes so |long as no
actual harm was done by the practice. As found by the

Kal i pi court, and reported by the Constitutional Convention
commttee that drafted article XII, 8 7, these rights are

associated with residency within a particular ahupua‘a. See
Stand. Comm Rep. No. 57, reprinted in 1 Proceedings of the
Constitutional Convention of Hawaii of 1978, 637.

The Committee on Hawaiian Affairs added what is now
article XIl, 8 7 to reaffirmcustomarily and traditionally
exercised rights of native Hawaiians, while giving the State
the power to regulate these rights. Although these rights
were primarily associated with tenancy within a particular
ahupua‘a, the committee report explicitly states that the
new section reaffirms all rights customarily and
traditionally held by ancient Hawaiians. The comm ttee
contenpl ated that some traditional rights m ght extend
beyond the ahupua‘a; for instance, it was customary for a
Hawaiian to use trails outside the ahupua‘a in which he
lived to get to another part of the Island. The commttee
intended this provision to protect the broadest possible
spectrum of native rights[.]

Id. at 619, 837 P.2d at 1271 (citations, internal quotation
mar ks, brackets, and footnote omtted).

The suprene court held that if "the customary and
traditional rights associated with tenancy in an ahupua‘a
ext ended beyond t he boundaries of the ahupua‘a, then article X1,
8§ 7 protects those rights as well. . . . [N ative Hawaiian rights
protected by article XII, 8 7 may extend beyond the ahupua‘a in
whi ch a native Hawaiian resides where such rights have been
customarily and traditionally exercised in this manner." |d. at
620, 837 P.2d at 1272.

In the trial court, PDF had presented affidavit
evi dence that supported the claimthat, fromthe tine of the
Great Mahel e and the Kul eana Acts, the access and gathering
patterns of tenants in the Puna region did not conformto the

usual notion that tenants exercise their rights only within the
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boundari es of a given ahupua‘a. 1d. at 620-21, 837 P.2d at 1272.
Rat her, affiants testified that the Puna Forest Reserve area was
accessed for gathering and hunting by tenants from several
ahupua’a. 1d. On this basis, the suprene court vacated the
summary judgnent order of the trial court. 1d. at 621, 837 P.2d
at 1272. The case was remanded for a trial on nerits to all ow
PDF to devel op the facts and present evidence to support its
claimthat Wao Kel e ‘O Puna was a traditional gathering place
utilized by the tenants of the abutting ahupua‘a, and that the
other requirenments of Kalipi were net. Id.
C. PASH

In 1995, the Hawai ‘i Suprene Court further exam ned
native Hawaiian rights under Hawai ‘i |aw, particularly those
rights stemm ng fromcontinued traditional custons and usage.

See Public Access Shoreline Hawaii v. Hawaii County Pl anning

Commin, 79 Hawai ‘i 425, 903 P.2d 1246 (1995) (PASH). PASH was an
uni ncor por at ed nenber shi p- based advocacy organi zati on that was
opposed to a proposed resort devel opnent on |land within a Speci al
Managenent Area (SMA) on the Big Island. [1d. at 429, 903 P.2d at
1250. \When devel oper Nansay Hawai ‘i, Inc. (Nansay) applied to

t he Hawai ‘i County Pl anni ng Comm ssion (HPC) for an SMA use
permt, PASH opposed the issuance of the permt and requested a
contested case hearing. 1d. HPC determ ned that, under the
applicable rules, PASH did not have standing to request a

contested case hearing because PASH s interests were not clearly
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di stingui shable fromthose of the general public. 1d. The
suprene court disagreed wth HPC, naking clear that a native
Hawai i an who has "exercised such rights as were customarily and
traditionally exercised for subsistence, cultural, and religious
pur poses on undevel oped | ands” of an ahupua‘a has an interest
that is clearly distinguishable fromthat of the general public.
Id. at 434, 903 P.2d at 1255 (internal quotation marks omtted),

quoting with approval, Public Access Shoreline Hawaii v. Hawai i

County Planning Commin, 79 Hawai ‘i 246, 903 P.2d 1313 (App. 1993)

(PASH 1) .1

The suprene court then turned to the substantive issues
in PASH including, inter alia, HPC s obligations under article
X1, 8 7 of the Hawai ‘i Constitution and HRS § 1-1 to protect
customary and traditional Hawaiian rights, "clarify[ing] the

status of customary rights in general,"” and providing sonme

guidelines for HPC s further determnations "in the event that

Nansay elect[ed] to pursue its challenges to the legitimcy of

PASH s clains." 79 Hawai‘i at 437-38, 903 P.2d at 1258-59.
The PASH court reviewed Kalipi's recognition of

traditional gathering rights based upon residency in a particular

14/ Al t hough concl udi ng that PASH had sufficiently denonstrated that
it had standing sufficient to participate in a contested case, the suprenme
court enphasized that, upon remand to HPC, opportunities would necessarily be
afforded all parties to present evidence and argument on "all issues involved"
in the contested case, including whether the rights alleged were established
customary usages entitled to protection. PASH, 79 Hawai ‘i at 434-35 & 447-48
incl. n.39, 903 P.2d at 1255-56 & 1268-69, incl. n.39. The standing issue was
al so discussed in the context of Nansay's argument that the circuit court
| acked appellate jurisdiction under HRS § 91-14. |d. at 431-34, 903 P.2d at
1252-55.
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ahupua‘a. Then, because Kalipi had rested his claimin part
based on ownership of a parcel of |and, the PASH court discussed
the distinction between a clai mbased on practiced anci ent
Hawai i an custons versus a claimbased on | and ownership in an
ahupua‘a. 1d. at 439-40, 903 P.2d at 1260-61. The issue in PDF
v. Paty (relevant to this discussion) had been whether native
Hawai i an resi dents of an ahupua‘a who customarily and
traditionally exercised access and gathering rights in a nearby
ahupua‘a were entitled to protection under article Xl and HRS

8 7-1; thus, like Kalipi, PDF v. Paty |eft open questions

regardi ng the nature and scope of other rights retained by HRS
§ 1-1. 1d. The PASH court, however, weighed in on the Hawaii an
usage rights in HRS § 1-1, which had been recogni zed but not

applied in Kalipi:

In [Kalipi,] witnesses testified at trial that there
have continued in certain ahupua‘a a range of practices
associated with the ancient way of life which required the
utilization of the undevel oped property of others and which
were not found in 8§ 7-1. Where these practices have, without
harm to anyone, been continued, we are of the opinion that
the reference to Hawaiian usage in 8 1-1 insures their
continuance for so long as no actual harmis done thereby.

Id. at 440, 903 P.2d at 1261 (citations, brackets and footnote
omtted).

Through this quoted passage, and el sewhere throughout the
deci sion, the PASH court nade clear that ancient Hawaiian custons
and usage, that have been continued in practice on the
undevel oped | and of others, would be protected under Hawai ‘i | aw,

so long as no actual harmis done thereby, notwthstanding
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cl ashes with other property rights. 1d. The PASH court
reaffirmed that "the retention of a Hawaiian tradition should in
each case be determ ned by bal ancing the respective interests and
harmonce it is established that the application of the custom
has continued in a particular area.” 1d. Under PASH this

bal ancing clearly tips in favor of the protection of the
reasonabl e exerci se of continued, traditional, ancient Hawaiian
usage and practices, but tips against non-traditional practices
and even valid customary rights, if they are practiced in an

unr easonabl e manner. Id. at 442, 903 P.2d at 1263; See also id.

at 447; 903 P.2d at 1268 ("[We reiterate that the State retains
the ability to reconcile conpeting interests under article X I,

section 7. W stress that unreasonable or non-traditional uses

are not permtted under today's ruling.").

PASH al so identified sonme of the other factors rel evant
to the analysis of practices that are asserted to be protected as
customary Hawaiian rights under HRS § 1-1.!® PASH reaffirned
earlier case |law fixing Novenber 25, 1892 as the date by which
Hawai i an usage nust have been established in practice to fal
within the protection of Hawai ‘i law. 1d. at 447, 903 P.2d at

1268.1® PASH clarified that the fifty percent bl ood quantum

15/ PASH al so includes an informative discussion of the devel opment of
private |l and ownership in Hawai ‘i. 79 Hawai ‘i at 442-47, 902 P.2d at 1263-68.
Pratt, however, sought to engage in alleged Hawaiian custonms and usage on
public | ands, not private property.

16/ The court explained, however, for the purposes of establishing
standing to seek a contested case in the first instance, PASH s failure to
(continued...)

39



requi renent found in the Hawaiian Honmes Comm ssion Act is not
applicable to the customary and traditional rights protected
under article XII, 8 7 and HRS 88 1-1 and 7-1. 1d. at 449, 903
P.2d at 1270. Although explaining that persons who are
descendants of native Hawaiians who inhabited the island prior to
1778 — and who assert valid rights protected under HRS § 1-1 -
are entitled to protection regardl ess of blood quantum PASH did
not deci de whether other persons mght also be entitled to assert
customary and traditional rights under the "ancient Hawaii an
usage" exception in HRS 8 1-1. 1d. at 448-49, including n.40 &
n.41, 903 P.2d at 1269-70, including n.40 & n.41. PASH al so
instructed that ancient Hawaii an usage nust be based on an actual
traditional practice that has been continued, and not based on
assunption or conjecture, and the right of each ahupua‘a tenant
to continue to exercise such traditional and custonary practices
"remai ns intact, notw thstandi ng arguabl e abandonnent of a
particular site, although this right is potentially subject to
regulation in the public interest.” 1d. at 449-50, 903 P.2d at
1270-71. Finally, PASH enphasized that the State is authorized
to i nmpose appropriate regulations to govern the exercise of

native Hawaiian rights, but that, to the extent feasible, the

/(... continued)
establish that the asserted custons existed prior to the 1920's would not be a
barrier, but would be a possible issue that could be explored on remand. PASH
79 Hawai ‘i at 447-48 n. 39, 903 P.2d at 1268-69. Although arguably repeating
earlier conclusions, PASH also reaffirmed that "article XlI, section 7, which,
inter alia, obligates the State to protect customary and traditional rights
normal |y associated with tenancy in an ahupua‘a, may al so apply to the
exercise of rights beyond the physical boundaries of that particular
ahupua‘a."” |1d. at 448, 903 P.2d at 1269.
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State nust protect the reasonabl e exercise of customary or
traditional rights that are established by the person asserting
such rights. 1d. at 450-51, 903 P.2d at 1271-72.

D. Hanapi
While Kalipi, PDF v. Paty, and PASH anal yzed t he scope

of constitutionally protected native Hawaiian rights in the
context of private property rights, Hanapi exam ned whet her
conduct that is clained to be the reasonabl e exerci se of
constitutionally protected native Hawaiian rights mght qualify
as a privilege for the purposes of enforcing crimnal trespass

statutes. See State v. Hanapi, 89 Hawai ‘i 177, 970 P.2d 485

(1998). Al apai Hanapi (Hanapi) was a native Hawaiian man, |iving
on Mol oka‘i, who was arrested and convicted of the offense of
crimnal trespass in the second degree. On appeal, Hanap
argued, inter alia, that his conviction should be reversed
because the prosecution failed to negate his claimthat his
conduct was an exercise of his constitutionally protected native
Hawaiian rights. 1d. at 178, 970 P.2d at 486.

The suprenme court rejected the parties’
characterization of Hanapi's claimas being a penal defense to
the trespass charge. 1d. at 182, 970 P.2d at 490. Wen a penal
defense is raised, after the defendant establishes his or her
prima facie defense, by comng forward with some credible
evi dence of facts constituting the defense, the burden shifts to

the prosecution to disprove the defense beyond a reasonabl e
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doubt. 1d. Hanapi's assertion of a constitutionally protected
right, however, presented a purely legal issue for determ nation
by the court. 1d. at 183, 970 P.2d at 491. Thus, the burden was
pl aced on Hanapi to denonstrate that his conduct fell within the
scope of the constitutional protection. [d.

Cting two cases in which the United States Suprene
Court held that the defendants therein had the burden to show
that their conduct fell within the protections of the First

Amendnent, the Hawai ‘i Suprene Court held:

As a practical matter, it would be unduly burdensome
to require the prosecution to negative any and all native
Hawai i an rights clainms regardless of how inplausible the
claimed right may be. To hold otherwi se would be to create
a rule that all conduct is presunmptively protected under the
Constitution. We therefore hold that it is the obligation
of the person claimng the exercise of a native Hawaiian
right to denonstrate that the right is protected

Id. at 184, 970 P.2d at 492 (citations, brackets, and quotation
mar ks omtted). The supreme court expressed a preference that an
assertion of a constitutional right be made by way of a notion to
di smss, but noted that such a notion to dismss could be
consolidated with a bench trial, so long as the trial judge nakes
separate findings of fact and concl usions of |aw on the
constitutional issues. 1d. at 184, 970 P.2d at 492.

After squarely placing the burden on Hanapi to prove
that his conduct was entitled to constitutional protection, and
addr essi ng Hanapi's evidentiary points of error, the suprene
court identified three factors which, "at a mninum" nust be

shown to establish an affirmative defense that particul ar conduct
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is constitutionally protected as a native Hawaiian right. 1d. at
186, 970 P.2d at 494. First, a defendant nust qualify as a

"native Hawaiian" within the guidelines set out in PASH Id.

Second, a defendant nust establish that his or her clainmed right
is constitutionally protected as a custonary or traditional
native Hawaiian practice as codified — but not necessarily
enunerated — in article XIl, 8 7 of the Hawai ‘i Constitution, HRS
88 1-1 and/or HRS § 7-1. |d. at 186, 970 P.2d at 494. Third, a
def endant nust prove that the exercise of the right occurred on
undevel oped or less than fully devel oped property. |d. at 186-
87, 970 P.2d at 494-95.'" Although not identified as one of the
three factors, the court al so repeated PASH s qualification that
constitutionally protected native Hawaiian rights nust be
reasonably exercised. 1d. at 184-85, 970 P.2d at 492-93.

It was uncontroverted that Hanapi was a native
Hawai i an. The di sputed i ssue was whet her Hanapi had proved that
hi s conduct constituted the exercise of a constitutionally
protected customary or traditional native Hawaiian right.?8

Enphasi zi ng that Hawaiian usage nmust be based on actual ancient

1 The supreme court reserved specific questions regarding the status
of native Hawaiian rights on property that is less than fully devel oped. To
clarify PASH, however, the Hanapi court specifically held that customary and
traditional native Hawaiian rights cannot be exercised on "lands zoned and
used for residential purposes with existing dwellings, inprovenents, and
infrastructure." 89 Hawai ‘i at 186-87, 970 P.2d at 494-95.

18/ The court did not reach the issue of whether the property in
question was undevel oped. Hanapi, 89 Hawai ‘i at 187 n.11, 970 P.2d at 495
n.11.
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Hawai i an practice and not based on assunptions or conjecture, the

suprene court reviewed Hanapi's evidence as foll ows:

At trial, Hanapi adduced no evidence establishing
"stewardshi p' or 'restoration and healing of |lands' as an
ancient traditional or customary native Hawaiian practice
I nstead, Hanapi reiterated his responsibility and sense of
obligation to the land, as a native Hawaiian tenant, to
justify his privileged access to [his neighbor's] property.
This evidence assumed, rather than established, the
exi stence of a protected customary right.

To establish the existence of a traditional or
customary native Hawaiian practice, we hold that there nust
be an adequate foundation in the record connecting the
claimed right to a firmy rooted traditional or customary
native Hawaiian practice. Here, Hanapi did not offer any
expl anation of the history or origin of the claimed right.
Nor was there a description of the 'cerenmonies' involved in
the healing process. Wthout this foundation, the district
court properly rejected, albeit inartfully, Hanapi's claim
of constitutional privilege

Id. at 187, 970 P.2d at 495 (citations and footnote omtted).

In a footnote, the suprene court comented that the
"adequat e foundation” m ght cone from expert testinony and that
the court has "accepted kama‘ai na witness testinony as proof of
anci ent Hawaiian tradition, custom and usage."” 1d. at 187 n. 12,

970 P.2d at 495 n. 12, citing Pal ama v. Sheehan, 50 Haw. 298, 440

P.2d 95 (1968); Application of Ashford, 50 Haw. 314, 316, 440

P.2d 76, 78 (1968); In re Boundaries of Pul ehunui, 4 Haw. 239

(1879). The term "kama‘ai na wi tnesses” referred to persons who
knew and had long lived in an area and, because they were
specially taught or made repositories of know edge about that
area, were pernmtted to testify as to ancient tradition, custom
and usage regarding the | ocation of boundaries to various

divisions of land. See, e.g., Ashford, 50 Haw. at 316-17, 440

P.2d at 78-79; see also The Nature Conservancy v. Nakila, 4 Haw.
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App. 584, 595-96, 671 P.2d 1025, 1033-34 (1983) (kanm‘ai na
testinmony is "reputation evidence" as to boundaries of or custons
affecting land in a community, which is an exception to the
hearsay rul e under HRE 803(b)(20), but which requires the
testinmony to reflect a consensus of opinion).

The suprene court concl uded, however, that Hanap
failed to adduce sufficient evidence to support his claimof
constitutional privilege and there was sufficient evidence to
concl ude that Hanapi was unlawfully on his neighbor's property.
Therefore, Hanapi's conviction was affirnmed. 89 Hawai ‘i at 187-
88, 970 P.2d at 495-96.

V. Di scussi on of the |Issues Raised On Pratt's Appeal

A. The Native Hawaiian R ghts Privil ege Asserted

The anal ysis of Pratt's claimbegins with the threshold
criteria articulated in Hanapi: (1) the defendant nust be a
native Hawaiian, (2) whose clained right is a constitutionally
protected customary or traditional native Hawaiian practice, (3)
whi ch is conducted on undevel oped |land. Contrary to Pratt's
assertion, Hanapi held that, at a mninmum these three factors
have to be nmet to prove that a defendant's conduct is entitled to
constitutional protection. Hanapi, 89 Hawai ‘i at 185-86, 970
P.2d at 493-94. |In order to review the "purely | egal issue" of
whet her the District Court inproperly rejected Pratt's clai ned
constitutional privilege, we nmust first exam ne whether Pratt net

hi s burden on each of these factors. 1d. at 182-83, 970 P.2d
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490-91 (holding that the existence of a constitutionally
protected right is a question of law for the court's

determ nation). Although the parties in effect agreed that the
t hree Hanapi factors were net, the State's concession is not

bi ndi ng on us and does not relieve us fromour obligation to
"exercis[e] our own independent constitutional judgnent based on

the facts of the case." 1d.; see also Beclar Corp. v. Young, 7

Haw. App. 183, 750 P.2d 934 (1988) (holding that the parties
agreenent on a question of |aw was not binding on the court);

State v. Tangalin, 66 Haw. 100, 101, 657 P.2d 1025, 1026 (1983)

(noting, "it is well established that matters affecting the
public interest cannot be made the subject of stipulation so as

to control the court's action with respect thereto").?!

19/ While |I understand my fellow judges' reluctance to address issues
that were "undi sputed, based on the testimony elicited at the hearing and the
concessions made by the State in its brief,"” in addition to the above-
referenced Hawai ‘i cases instructing us to exercise our independent judgnent,
the decisions of state and federal courts throughout the country support the
concl usion that we should not rest our |egal conclusions in this case on the
State's concessions regarding the satisfaction of this inportant
constitutional question. Justice Brandeis, writing for the United States
Supreme Court, explained: "If the stipulation is to be treated as an
agreement concerning the |legal effect of admtted facts, it is obviously
i noperative; since the court cannot be controlled by agreenment of counsel on a
subsi diary question of law." Swift & Co. v. Hocking Valley Ry. Co., 243 U.S.
281, 289-90 ((1917); see also Sanford's Estate v. Conmm r of |nternal Revenue
308 U.S. 39, 50-51 (1939) (citing Swift); United States v. Vega-Ortiz, 425
F.3d 20, 22 (1st Cir. 2005) (citation and internal quotation marks om tted)
("While concessions are often useful to a court, they do not, at least as to
questions of law that are likely to affect a number of cases in the circuit
beyond the one in which the concession is made, relieve this Court of the duty
to make its own resolution of such issues."); H&R Block E. Enters., Inc. v
Raskin, 591 F.3d 718, 723 n.10 (4th Cir. 2010) (citations, brackets and
internal quotation marks omtted) ("a court is not required to accept what in
effect is a stipulation on a question of law'); Neuens v. City of Col unbus,
303 F.3d 667, 670 (6th Cir. 2002) (holding that the district court erred when
it accepted the stipulation that a police officer was acting under the col or
of law and considered only the second prong of § 1983 anal ysis because whet her
the officer was acting under color of lawis a |legal issue); Saviano v. Commr
of Internal Revenue, 765 F.2d 643, 644 (7th Cir. 1985) (while parties are free

(continued...)
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Pratt presented credi ble evidence that he is a
descendant of native Hawaiians who inhabited the islands prior to

1778 and, accordingly, that he is a "native Hawaiian" wthin the

(¢, .. continued)
to stipulate to the factual elenments of a transaction, the characterization of
that transaction for tax purposes involves a | egal conclusion to be reached by
the court; parties may not stipulate to the |egal conclusions to be reached by
the court); United States. v. Gonez-Leon, 545 F.3d 777, 790 n.10 (9th Cir.
2008) (citation, internal quotation marks and brackets omtted) ("we are not
bound by a party's concession as to the meaning of the law, even if that party
is the governnent and even in the context of a crimnal case"); Koch v. United
States, 47 F.3d 1015, 1018 (10th Cir. 1995) (citation, internal quotation
mar ks and brackets omtted) ("While this court will honor stipulations
regarding factual issues, it is well-settled that a court is not bound by
stipulations of the parties as to questions of law "); Weston v. Washi ngton
Metro. Area Trans. Auth., 78 F.3d 682, 685 (D.C. Cir. 1996) (citations,
internal quotation marks and brackets omtted) ("While parties may enter into
stipulations of fact that are binding upon them unless they can show manifest
injustice, parties may not stipulate to the |legal conclusions to be reached by
the court."). State courts decisions in accord with this principle include
McGinty v. Hoosier, 239 P.3d 843, 853 (Kan. 2010) (citation omtted) ("Parties
are not permtted to define the law for the courts through agreenents,
adm ssions, or stipulations"; "litigants' agreement on |egal questions
ineffective to bind court"); State v. Drum 225 P.3d 237, 242 (Wash. 2010)
(citations, internal quotation marks and brackets omtted) ("a stipulation as
to an issue of law is not binding on this court; it is the province of this
court to decide the issues of law'); State v. Carter, 785 N.W2d 516, 526
(Ws. 2010) (footnote and citation omtted) ("Although the parties agree about
how [a statute] and the existing case |law apply to the undisputed facts in the
present case, we are not bound by the parties' interpretation of the |aw or
obligated to accept a party's concession of law. This court, not the parties,
deci des questions of law."); Beulah v. State, 101 S.W 3d 802, 804 (Ark. 2003)
(citations and internal quotation marks omtted) ("agreement between parties
does not convert an otherwi se incognizable claiminto a cogni zable one"
"proper adm nistration of the |aw cannot be left merely to the stipul ation of
the parties"); Bar 70 Enters., Inc. v. Tosco Corp., 703 P.2d 1297, 1306 (Col o.
1985) (en banc) (citation, internal quotation marks and footnote omtted) ("A
stipulation cannot be used to bind a court in the determ nation of questions
of law or m xed questions of |law and fact. ©On the contrary, it always remains
the independent responsibility of the court to decide the |aw applicable to a
particul ar case and the | egal sufficiency of the evidence in regard to a
contested claim"); Dresser Indus., Inc. v. Alaska Dept. of Labor, 633 P.2d
998, 1004 including n.11 (Al aska 1981) (parties may agree as to the facts, but
cannot control any question of law to be determ ned under them parties
concessions regarding interpretation of |law are not binding upon the courts);
Leonard v. Los Angeles, 107 Cal. Rptr. 378, 380 (Cal Ct. App. 1973) (citations
omtted) ("it is generally held that a stipulation between the parties may not
bind a court on questions of |law, and this includes |egal conclusions to be
drawn from admitted or stipulated facts"); Valdez v. Taylor Auto. Co., 278
P.2d 91, 97 (Cal. Dist. Ct. App. 1955) ("a stipulation as the |egal effect of
the facts [is] a conclusion of law. And as we shall see it was an erroneous
conclusion fromthe facts and as such is not binding on this court.").
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gui delines set out in PASH Thus, the District Court properly
concluded that the first prong of the Hanapi test is satisfied.

The second prong, whether Pratt's conduct is
constitutionally protected, is nore conplicated. The District
Court concluded, generally, that Pratt "carried out customary or
traditional practices in Kalalau" based on the State's
concessions regarding the Hanapi factors. W nust exam ne the
conclusion that Pratt's activities fall within the scope of the
constitutional protection. Although not all constitutionally
protected activities are specifically enunerated in the
Constitution or statutes, the analysis nmust begin there. This
court cannot reach Pratt's question concerning whether the
District Court inproperly applied a balancing test between
constitutionally protected rights and the State's interest absent
agreenent with the District Court's |egal conclusion that Pratt's
activities were entitled to constitutional protection.

B. Anal ysis under HRS § 7-1

As di scussed above, the suprene court has held that HRS
8§ 7-1 and article XII, 8 7 of the Hawai ‘i Constitution assure
that | awful occupants or tenants of an ahupua‘a may, for the
pur pose of practicing continuously exercised native Hawaii an
custons and traditions, enter undevel oped | ands wthin the
ahupua‘a to gather the itens enunerated in the statute, subject

to regulation. See Kalipi, 66 Haw. at 10-12, 656 P.2d at 751-72;

see also HRS § 7-1, set forth in n.11 above. These rights are
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rights to water, access, and collection of various materials
naturally found on the |l and for subsistence, cultural, and
religious purposes.

Pratt's activities do not fall within the scope of HRS
§ 7-1. Like Kalipi, Pratt has not established that he is a
| awf ul occupant or tenant of the ahupua‘a of Kalalau. The
District Court nmade no factual findings that Pratt or any of his
famly nmenbers lawfully resided, owned, or occupied land in
Kal al au Valley. Pratt's testinony regarding his understanding
that his paternal great grandnother's famly line was in sone way
connected with a fam |y naned Kupi hea, along with a reference
t hat sonmeone naned Kupi hea once owned a kul eana | ot in Kalal au,
is not sufficient evidence to establish his entitlenent to the
rights reserved to native Hawaiian ahupua‘a residents under HRS 8§
7-1. HRS 8§ 1-1 and article XII, 8 7 of the Hawai ‘i Constitution
preserve native Hawaiian rights beyond the boundaries of a
particul ar ahupua‘a, but HRS § 7-1 was enacted to ensure that
kul eana tenants woul d have continued access to water, trails, and

the natural resources of their ahupua‘a. PDF v. Paty recogni zed

that native Hawaiian rights may extend beyond an ahupua‘a under
HRS § 1-1 and article XII, 8 7, but did not overrule Kalipi's
interpretation of HRS § 7-1.

Pratt clearly cares for and feels a spiritua
connection to Kalalau and the anci ent Hawaiians that once

occupied the valley. Pratt did not, however, neet his burden of
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establishing that he is entitled to access or gathering rights in
Kal al au Vall ey pursuant to HRS § 7-1. Accordingly, with respect

to HRS §8 7-1, we need not reach the issue of whether the specific
activities engaged in by Pratt at the time of his citation would

be entitled to statutory and constitutional protections

t her eunder . 2°

C. Anal ysis under HRS § 1-1

A broader range of native Hawaiian rights is protected
under HRS 8§ 1-1 and article XlII, §8 7 of the Hawai ‘i Constitution
than under HRS § 7-1 alone. The precise nature and scope of
these rights have not been delineated by the Hawai ‘i Suprene
Court because, as the Kalipi court stated, the nature and scope
of ancient Hawaiian usage depends on the particular circunstances
presented in each case. Kalipi, 66 Haw. at 12, 656 P.2d at 752.

PDF v. Paty ensured that if the practices exercised by native

Hawai i ans customarily and traditionally extended beyond the
boundaries of a particular ahupua‘a, such ancient practices would
be protected under HRS §8 1-1 and article XIl, 8 7 of the Hawai ‘i
Constitution. However, as that case involved appellate review of
a sunmmary judgnent decision rejecting that |egal proposition,
there was no final determ nation on whether the rights asserted
on behalf of PDF nenbers were within the scope of the

constitutional protection.

20/ We note that many of Pratt's practices were consistent with rights
reserved to ahupua‘a residents in HRS 8 7-1, including the right to take
firewood, building materials, water, and the right of way.
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Simlarly, in PASH the supreme court was review ng an
agency deci sion denying standing to an organi zation that sought
to assert rights on behalf of its native Hawaiian nenbers. Thus,
while the court gave further guidance on the interpretation of
HRS § 1-1 and article XIl, 8 7 of the Hawai ‘i Constitution, it
| eft open the question of whether the rights asserted on behal f
of PASH nenbers were in fact within the scope of the
constitutional protection.

Finally, in Hanapi, the suprenme court rejected Hanapi's
claimof constitutional privilege because Hanapi had not adduced
evi dence establishing "stewardship or restoration and healing of
| ands as an ancient traditional or customary native Hawaiian

practice. Hanapi, 89 Hawai ‘i at 187, 970 P.2d at 495 (interna
quotation marks omtted). However | audable Hanapi's sense of
obligation to the I and may have been, the court enphasized that
t he evi dence nust include a foundational connection between the
clainmed right and a "firmy rooted traditional or customary
native Hawaiian practice." 1d.

The sonewhat indeterm nate nature of ancient Hawaii an
usage rights is both a help and a hindrance to the native
Hawai i ans who seek to assert them the | andowners who nust
respect them and the State, which is nandated to protect them
On the positive side, a broad scope of ancient Hawaiian custons

and traditions may be entitled to constitutional protection. On

the other hand, there often is no cl ear gui dance on whet her
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particular activities are protected.? |Indeed, the record of
this case denonstrates the burden that this uncertainty places on
all parties.

Thus, the Hawai ‘i Suprene Court decisions provide an
anal ytical framework for the case-by-case determ nation of
whet her particular activities, including Pratt's, are entitled to
constitutional protection. |In addition, the suprene court has
noted that a defendant may | ay the required foundati on connecting
his or her clainmed right to a firmy rooted traditional or
customary native Hawaiian practice through expert testinony.
Hanapi, 89 Hawai ‘i at 187, 970 P.2d at 495. Accordingly, the
testinmony of Dr. McGregor is carefully considered. The six-point
test developed by Dr. MG egor to recognize traditional and
customary practice is instructive, but differs in sone
significant ways fromthe supreme court's interpretation of
Hawai ‘i | aw.

Dr. McGegor's first point appears to be a core tenet
of customary and traditional Hawaiian usage: the practice nust
be related to extended fam |y needs; the purpose nust be to
fulfill a responsibility related to subsistence, religious, or

cultural needs of one's famly or extended famly. See, e.qg.,

2l Legislative attenmpts have failed to provide greater clarity
regarding the nature and the scope of the ancient Hawaiian traditional or
customary practices falling within constitutional protections. In 1997, for
exampl e, Senate Bill 8 and House Bill 1920 sought to establish procedures to
resol ve native Hawaiian rights clains. However, these bills were criticized
as overly restrictive and otherwi se problematic and were not enacted. See
generally D. Kapua Sproat, Comment, The Backl ash Agai nst PASH: Legislative
Attenpts to Restrict Native Hawaiian Rights, 20 U Haw L. Rev. 321 (1998).
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Hawai ‘i Constitution, Art. Xll, 8 7 (re protection of rights
customarily and traditionally exercised for subsistence,
cultural, and religious purposes). Although not specifically
referenced by Dr. McGegor, the individual's own subsi stence,
religious, or cultural needs are included. At |east sone of
Pratt's practices were related to his and his wife's subsistence,
religious, and cultural needs.

Dr. McGegor's second point is also an inportant one,
but appears to be inconplete: the practitioner nmust be trained
by an elder froma previous generation in a practice and custom
t hat has been passed on from one generation to the next; you
cannot make it up. This point touches on an essenti al
characteristic of protected native Hawaiian rights. Hawai‘i |aw
protects practices "associated with the ancient way of |ife" that
have been continued, w thout harmto anyone. Kalipi, 66 Haw at
10, 656 P.2d at 751. Put another way, the rights nust have been
"customarily and traditionally held by ancient Hawaiians." PDF
v. Paty, 73 Haw. at 619, 837 P.2d at 1271. PASH reiterated the
threshold requirenent that "it is established that the

application of a customhas continued in a particular area"?? and

22/ The PASH court also stated, however, that "the right of each

ahupua‘a tenant to exercise traditional and customary practices renmains

intact, notwithstanding arguabl e abandonment of a particular site, although

this right is potentially subject to regulation in the public interest." 79

Hawai ‘i at 450, 903 P.2d at 1271. In conjunction with this statement, the

court referenced its earlier footnote citing Blackstone's Commentaries on the

Il aw of custom The referenced parts include that the custom nust be exercised

wi t hout interruption — as to the right versus the exercise thereof.

Bl ackst one opined that "the customis not destroyed, though they do not use it

for ten years; it only becomes more difficult to prove."” |d. at 441, n.26
(continued...)
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"stress[ed] that . . . non-traditional uses are not permtted."
79 Hawai ‘i at 442, 447, 903 P.2d 1263, 1268. PASH reaffirnmed

t hat Novenber 25, 1892 is the date by which Hawaiian usage nust
have been established in practice to fall within the protection
of the law. It is this touchstone of ancient Hawaiian usage that
is mssing fromDr. MGegor's formula. In order to neet his or
her burden, a practitioner nust bring forward evi dence that the
practi ce handed down was an established native Hawaiian custom or
tradition prior to 1892. As discussed below, Pratt failed to do
so. Indeed, the District Court nmade no factual findings
regardi ng whether Pratt's activities were established native
Hawai i an custons or traditions prior to 1892.

Dr. McGegor's third point is that a customary or
traditional practice nust be conducted in "an area" that the
person has a traditional connection to, either because of famly
that has lived there and assuned traditional responsibility or
because the person is part of a halau with an established
traditional responsibility and connection to the area. It is

unclear fromDr. MGegor's testinmony how nuch, if any, of this

22/( ... continued)
903 P.2d at 1262 n.26 (citation and internal quotation marks omtted). Thus,
it appears that the supreme court would, under some circunstances, allow the
exerci se of ancient practices at sites where the practice had been abandoned
if the evidence is sufficient to show that the persons seeking to engage in
that practice would have been allowed to do so pursuant to ancient Hawaii an
customs or traditions. The same quoted passage by Bl ackstone also states that
the custom nust be "peaceable and free from dispute (i.e., exercised by
consent)" and reasonable. 1d. at 441, n.26, 903 P.2d at 1262 n.26 (citation
and internal quotation marks omtted). This would appear to be consistent
with the supreme court's view of ancient Hawaiian custonms, i.e., that "the
non-confrontational aspects of traditional Hawaiian culture should mnimze
potential disturbances.” |d. at 447, 903 P.2d at 1268
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point is connected to ancient Hawaiian ways versus a nodern, non-
traditional formulation. As discussed above, customary or
traditional native Hawaiian rights were commonly associated with
a person's residence in an ahupua‘a, but rights that can be
denonstrated to have been granted to persons residing beyond the

boundari es of an ahupua‘'a will be protected. See PDF v. Paty, 73

Haw. at 620, 837 P.2d at 1272. Wthout evidence of the history
or origin "firmy rooting" Dr. McGegor's broader formulation in
anci ent custons or traditions, it cannot provide the basis for
establishing a constitutionally protected ancient Hawaii an
tradition, custom or usage. See Hanapi, 89 Hawai ‘i at 187, 970
P.2d at 495.

Dr. MG egor's testinony regarding her fourth point —
that the practitioner has to be taking responsibility for an area
to acquire the right of entry; the right of access has to be to
fulfill a traditional responsibility that has been given to the
practitioner by his or her famly or the kumu of a halau — is
simlarly disconnected fromany reference to ancient practices.
| ndeed, the suprene court rejected Hanapi's "assunption"” of
responsi bility based on his sense of obligation to the land, as a
native Hawaiian tenant, to justify his entry to his neighbor's
property. Hanapi, 89 Hawai ‘i at 187, 970 P.2d at 495. There is
no testinony or other evidence in this case establishing that, in
ancient tinmes, a famly or halau could "assune" certain

responsi bilities unassociated wth awful residency in an

55



ahupua‘a and then pass it on to the next generation, as opposed
to being given responsibilities by a king or chief. In addition,
Pratt offered no evidence that he had any such famly history or
hal au relationship with respect to "taking responsibility for"
Kal al au Val | ey.

Dr. McGegor's fifth point, that a practice cannot be
for a commercial purpose, appears to have a solid foundation in
Hawai ‘i | aw and custom HRS § 7-1, for exanple, specifically
states that the people "shall not have a right to take such
articles to sell for profit." To take, w thout perm ssion, even
the natural products of the |and of another for commerci al
pur poses — as opposed to subsistence, religious, or cultural
pur poses — woul d appear to conflict with the traditional Hawaiian
val ues of cooperation, non-interference, and respect for the

rights of others. See, e.g., Kalipi, 66 Haw. at 8-9, 656 P.2d at

749-50 (discussing traditional Hawaiian way of life).

Simlarly, Dr. McGegor's sixth and final point is
consistent wwth Hawai ‘i |law. the manner in which the practice is
conducted nust be consistent with tradition and custon in sone
cases, there is a protocol, a cleansing, or a chant, and the
practice nust be conducted in a respectful manner. See, e.qg.,
PASH, 79 Hawai ‘i at 442, 903 P.2d at 1263 (rejecting non-
traditional practices or even valid customary rights exercised in

an unreasonabl e manner).
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| nstead of providing the necessary connecti on between
Pratt's clained rights and the historical, ancient Hawaii an,
roots of the clainmed rights, Dr. MG egor offered her own
conclusions on the issue of whether Pratt was engaged in
customary and traditional practices, based on her six-point
formulation. This testinony stands in sharp contrast to the

affidavit testinmony offered by Dr. MG egor and others, in PDF v.

Pat y:

If, as argued by PDF, the customary and traditiona
rights associated with tenancy in an ahupua‘a extended
beyond the boundaries of the ahupua‘a, then article XII, § 7
protects those rights as well. The drafters of the
constitutional amendnment enphasized that all such rights
were reaffirmed and that they did not intend for the
provision to be narrowly construed. W therefore hold that
native Hawaiian rights protected by article XII, 8 7 may
extend beyond the ahupua'a in which a native Hawaii an
resi des where such rights have been customarily and
traditionally exercised in this manner.

PDF has presented evidence supporting the contention
that the access and gathering patterns of tenants in Puna do
not appear to have conformed to the usual notion that
tenants exercised such rights only within the boundaries of
a given ahupua‘a. Affidavits [including Dr. MGregor's]
suggest that Puna regi on ahupua‘a tenants accessed al
portions of the Puna Forest Reserve for hunting and
gat hering, and were not limted to just the narrow corridor
of their ahupua‘a. The practice of accessing the area as a
comon area for gathering and hunting by tenants of the Puna
district may have commenced fromthe time of the Great
Mahel e and Kul eana Acts. One affiant testified that early
trails accessed the Puna Forest Reserve from many ahupua‘a,
the lava tube extending into the Puna Forest Reserve extends
across several ahupua‘a and has entry points in nore than
one ahupua‘a, and this area was associated with Pele and her
fam ly, and not with any particul ar ahupua‘a.

PDF v. Paty, 73 Haw. at 620-21, 837 P.2d at 1272 (footnotes

omtted; enphasis added).
There is no doubt that, as Dr. MG egor opined, sone of
Pratt's activities were "subsistence-rel ated"” inasmuch as he was

clearing land and planting food and nedicinal plants on State
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| and for subsistence purposes. The issue in this case, however,
is not sinply whether ancient Hawaiians customarily and
traditionally cleared | and and pl anted food and nedici nal plants
for subsistence use. The issue is nore closely akin to whether
anci ent Hawai i ans who resi ded el sewhere on the island of Kaua‘i
customarily and traditionally conducted such activities, wthout
perm ssion, on the land of others in Kalalau Valley. The record
is devoid of evidence supporting this proposition. There are no
related findings of fact fromwhich a | egal conclusion could be
dr awn.

Simlarly, Dr. MG egor opined that "tenporary
residence for extended tine is a traditional customary practice"
because "it's necessary to fulfill the responsibilities of caring
for the land and caring for the cultural sites and religious
sites." Mich |ike the evidence presented in Hanapi, this
evi dence assuned rather than established the existence of a
constitutionally protected customary right to appoint oneself as
the person responsible for caring for Kalalau Valley and
overseeing, restoring, and rededicating its historical, religious
and cultural sites. In Dr. MGegor's exanple of the rebuilding
or dedication of a luakini or sacrificial heiau in ancient
Hawaii, it was King Kanehaneha who ordered this activity to
enpower himin his wars of conquest. There is no evidence in the

record, and no factual findings, that it was customary that an
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anci ent Hawai i an person of lesser rank could sinply take such
responsibilities onto hinself or herself.

The District Court's unchallenged findings of fact
i nclude that, anong other things, Pratt set up residence in
Kal al au Val | ey, w thout perm ssion, cleared the land, built a
shelter, and planted crops. It is primarily this conduct, not
Pratt's exercise of other traditional and cultural practices,
that nust constitute a constitutionally protected customary or
traditional native Hawaiian right. Nothing in Dr. McGegor's
testinony supports the conclusion that anci ent Hawaiian usage
i ncl uded such an extensive right to take up residency, cultivate,
and nodify for one's own use the |land of others, even if that use
i nvol ves ot herw se recogni zed customary or traditional

subsi stence, religious or cultural practices.? Nor does Pratt's

28/ Dr. McGregor did testify that:

[In] several areas of our islands, and including
Kal al au, there's a history of seasonal residents so that
Hawaiian famlies, especially in the summertime in areas in
val | eys that were inaccessible in the wintertime, during the
summertime they would go to areas near the shoreline where
they could fish and salt the fish so they would build up a
reserve of food for the wintertime when they couldn't exit
fromthe valley and could not go fishing and get the fish
that they needed for their protein source.

So you have throughout the island this practice of
seasonal residents near shorelines along the ocean for
extended periods of time especially in the summer nonths,
and then other times they would live inland during the rainy
wi nt er nont hs.

This testimony provides evidence that residents of Kalalau, |ike
ot her residents of ancient Hawai ‘i, moved seasonally fromthe shoreline to the
nmount ai ns within their ahupua‘a. It does not, as argued by counsel at ora

argument, provide evidence that ancient Hawaiians from ot her ahupua‘as
customarily and traditionally took up residence in Kalalau, built shelters,
cleared | and and planted crops, without appointment or perm ssion, in order to
care for the valley's cultural and religious sites.
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ot her evidence support that conclusion. Nor do the District
Court's findings of fact support that conclusion. Thus, Pratt
failed to neet his burden to denonstrate that his conduct fel
within the scope of the constitutional protection.?

D. Pratt's Arqunents re the Bal ancing of Interests

Contrary to Pratt's claim Hanapi did not establish a
per se rule that upon presentation of evidence of each of the
t hree Hanapi factors, a defendant's conduct is deened to be
constitutionally protected and exenpt from prosecution. Rather,
Hanapi made clear that the evidence in support of the three
factors are the mni num a defendant has to show in support of a
claimthat his or her conduct was constitutionally protected as a
native Hawaiian right and exenpt from prosecution. |ndeed, the

suprene court enphasized in Hanapi that it was the reasonabl e

exercise of customary and traditional native Hawaiian practices
that was entitled to protection under the Hawai ‘i Constitution.
The reasonabl eness requirenent is also inplicit in article X1,

8 7 of the Hawai ‘i Constitution:

The State reaffirms and shall protect all rights,
customarily and traditionally exercised for subsistence
cultural and religious purposes and possessed by ahupua‘a
tenants who are descendants of native Hawaiians who
inhabited the Hawaiian |Islands prior to 1778, subject to the
right of the State to regulate such rights.

(Enmphasi s added).

24/ The record anply supports the conclusion that Kalalau Valley is
undevel oped | and, the third requirement under Hanapi
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Thus, even if this court were to conclude that Pratt
met his burden of showing that Pratt's conduct in setting up a
resi dence, clearing land, and planting crops on State land in
Kal al au Val l ey, w thout perm ssion, constituted a customary or
traditional native Hawaiian practice, the District Court was not
required to dismss the charges solely on that basis. The
District Court's consideration of a balancing of interests was
necessary to the court's | egal determ nation of whether, under
the circunstances before the court, the exercise of customary and
traditional native Hawaiian practices was constitutionally
protected. W therefore conclude that the District Court did not
err in considering a balancing of interests in this case.

In addition, even if this court were to concl ude that
Pratt met his burden of showi ng that his conduct constituted a
customary or traditional native Hawaiian practice, the District
Court did not err in ruling that the bal ance of interests wei ghed
in favor of the State and against Pratt. Wthout question, under
Hawai ‘i law, the State nust protect the reasonabl e exercise of
customary or traditional native Hawaiian rights, to the extent
feasible, but the State is authorized to inpose appropriate
regul ations to govern the exercise of these rights. See, e.qg.,
article XIl, 8 7 and PASH, 79 Hawai ‘i at 450-51, 903 P.2d at
1271. Accordingly, the State nmust allow native Hawaii ans
reasonabl e access to undevel oped State | ands to conduct customary

or traditional ancient Hawaiian subsistence, religious or
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cultural practices associated with such lands. It is not,
however, per se unreasonable for the State to use a permtting
systemto regulate the use of sensitive natural and cul tural
resour ces.

In this case, DLNR Representative Souza testified that
t he purpose of the subject regulation is to protect State
property and park resources, and to protect the safety and
wel fare of the public. Souza's unchall enged testinony was that
human sewage was a problemin Kal alau Vall ey because the self-
conposting toilets in the valley can handle only a limted nunber
of people and, when that nunber is exceeded, they have
experienced failures. He also testified regarding the rich
cultural resources, native plant comunities, native sea birds,
and historic sites in Kalalau Valley. Pratt hinself submtted
into evidence the Archaeol ogi cal Survey that echoed the fragile
nature and inportance of the Kalalau Valley resources and the
detrinmental inpacts of human waste and overuse.

There is no evidence that Pratt attenpted but was
unable to get a canping permt in order to conduct his cultural
and religious practices, albeit for shorter periods of tinme.?®
There is no evidence that limting the nunber of visitors and

length of stay in the valley was unreasonable, in conjunction

28 As the issues herein are limted to Pratt's assertion of a
constitutional privilege in defense to a crimnal charge and the particul ar
facts and circunmstances presented in this case, this case does not involve the
i ssue of possible civil actions by native Hawaiians against the State for an
alleged failure to allow reasonable access to State | ands for customarily and
traditionally exercised subsistence, cultural, and religious practices.
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with the health, safety, and resource protection issues.
Likewise, it is not unreasonable for the State to manage,
supervi se, and direct any restoration of ancient Hawaiian sites
at Kal al au t hrough stewardship or curatorship prograns, such as
the ones identified by Souza, or through managenent plans or even
consensual rededication of sites for the use of native Hawaii ans,
as suggested by Dr. MG egor.

Accordingly, the District Court did not err in ruling
that the bal ance of interests weighed against Pratt and in
denying Pratt's claimof constitutional privilege.

E. Pratt's O her Points on Appea

Pratt's argunment that his prosecution violated the
federal Religious Freedom Restoration Act of 1993, 24 U S. C
8 2000bb (the Act), is without nerit. The State's action in
citing Pratt for unpermtted canping in Kalalau Valley did not
substantially burden Pratt's exercise of his religious practices.
Through the use of a canping permt or other |awful neans, Pratt
coul d have conducted his religious practices in the valley.
Pratt cites no cases or other legal authorities that extend the
protection of religious freedons under the Act to setting up
resi dence, clearing, and planting crops on governnent | and,
W t hout permi ssion, in furtherance of one's religious practices.
Pratt's argunents that the District Court's
interpretation of Hanapi violated the ex post facto clause of the

United States and Hawai ‘i Constitutions, the rule of lenity, and
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the principles of stare decisis are also without merit. First,
the constitutional prohibition against ex post facto neasures
generally applies to | egislative enactnents and not judici al

deci sion-making. See, e.g., State v. Jess, 117 Hawai ‘i 381, 407,

184 P.3d 133, 159 (2008). Moreover, this court rejects Pratt's
argunment that the District Court's consideration of the State's
interests, as well as Pratt's, was inconsistent with or
unsupported by Hanapi. Pratt has not offered any authority
supporting his assertion that the rule of lenity should be
applied in this case because Hawai ‘i case | aw concerning the
applicability of the constitutional privilege defense is

anbi guous and uncertain. Pratt's argunment that the D strict
Court deviated fromthe ruling in Hanapi, and therefore violated
the principles of stare decisis, is unfounded. Accordingly, we
reject Pratt's argunment that his convictions should be reversed
on these grounds.

VI . Concl usi on

It appears fromthe record that Pratt is a deeply
spiritual Hawaiian man who has exhi bited, over many years, a
prof ound sense of connection with, commtnment to, and caring for
the remants of the ancient Hawaiian comrunity that once
i nhabited a beautiful and isolated Kaua‘i valley that is now a
State wilderness park. He wants to protect and restore the
ancient sites in Kalalau, while living there in a way that

anci ent Hawaiians once lived in the valley. He wants to be a
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good steward, a devoted cultural and religious practitioner, and
even a good nei ghbor to visitors that cone to Kal alau to enjoy
its unique beauty and its natural and cultural treasures. There
is much to admre in these aspirations.

The issue before us, however, is whether Pratt has
denonstrated that he has a constitutionally protected right to
reside in Kalalau Valley in order do these things, wthout
perm ssion, input, supervision, limtation, or oversight fromthe
State. Wiile the Hawai ‘i Constitution, statutes, and case |aw
mandat e that anci ent Hawaii an custons and traditions be
protected, they do not go so far as to allow native Hawaiians to
reside on State | ands, w thout perm ssion, in order to bring
anci ent ways and ancient sites back to life. As Dr. MG egor
testified, there are instances where, through planning and
cooperation, ancient sites have been rededi cated and are now a
living part of the Hawaiian culture and practice. However, the
i ssue of whether all or part of Kalalau Valley should be restored
and rededicated is not properly before the court. The issue
before the court is whether Pratt net his burden to show that his
conduct fell wthin the protections of article XIl, 8 7 of the
Hawai ‘i Constitution.

For the reasons set forth herein, we conclude that

Pratt did not neet his burden of proof regarding his claimof
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constitutional privilege. Accordingly, the District Court's June

16, 2006 Judgnents are affirned.
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